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(v) 


CASES IN THE NEBRASKA SUPREME COURT 
1947 — 1948 


Clarence Allen vs. Department of Roads and Irrigation, No. 32461. 
Compensation Claim, appealed from District Court of Brown County. 
Judgment affirmed. 


Ivan Anderson vs. State of Nebraska, No. 82417. Manslaughter, appealed 
from District Court of Scotts Bluff County. Judgment affirmed. 


Board of Regents of the University of Nebraska, et al. vs. Edward 
Gillette, State Treasurer of Nebraska, et al., No. 32886. Declara- 
tory judgment for establishing, declaring and determining rights, 
status and other legal relations under L. B. 209 and L. B. 2 of the 
1947 Session, Nebraska Legislature. Original Action. Judgment 
for plaintiffs. 


Eileen Boeche vs. State of Nebraska, No. 82566. Charged with Forgery, 
appealed from the District Court of Cass County. Pending. 


Boone County Old Age Assistance Board of Boone County, Nebraska, 
and State of Nebraska vs. I. H. Myhre, Administrator of the Estate 
of Mary Doty, Deceased, No. 32418. Claim for Old Age Assistance, 
appealed from District Court of Boone County. Judgment affirmed. 


Lavern Bortles vs. James M. Jones, Warden Nebraska Penitentiary, No. 
32529. Action for Writ of Habeas Corpus, appealed from District 
Court of Lancaster County. Pending. 


Robert L. Bufford vs. State of Nebraska, No. 82155. Assault with intent 
to do great bodily injury, appealed from District Court of Adams 
County. Judgment affirmed. 


John M. Canada vs. James M. Jones, Warden of the Nebraska State 
Penitentiary, No. 32312. Action for Writ of Habeas Corpus, appealed 
from District Court of Lancaster County. Judgment affirmed. 


John M. Canada vs. The State of Nebraska, No. 32498. Action for 
Coram Nobis, appealed from District Court of Gosper County. 
Motion of appellee to dismiss sustained; appeal dismissed at ap- 
pellant’s costs. 


Sam Joseph Cascio vs. State of Nebraska, No. 32129. Rape, appealed 
from District Court of Douglas County. Judgment reversed and 
dismissed. 


Chicago, Burlington & Quincy Railroad Company vs. Nebraska State 
Railway Commission, No. 32502. Appealed from Railway Com- 
mission on application to discontinue trains between Table Rock 
and McCook, Nebraska. Motion of appellant to stay order denied. 


Leslie Clark vs. State of Nebraska, No. 32513. Driving while intoxi- 
cated, appealed from District Court of Otoe County. Pending. 


County of Madison vs. School District No. 2 of Madison County, Nebraska, 
No. 32166. Tax Foreclosure matter, appealed from District Court 
of Madison County. Judgment affirmed. 


County of Perkins, State of Nebraska vs. State Board of Equalization 
and Assessment, No. 82363. Tax Assessment and Equalization, 
appealed from State Board of Equalization. Appeal dismissed. 


(vii) 


Joseph J. Cupita vs. A. H. Fechner, Superintendent of the State Hospital 
for the Insane at Lincoln, No. 32260. Writ of Habeas Corpus, 
appealed from District Court of Lancaster County. Judgment re- 
versed and remanded with directions. 


Ben Dolan vs. The State of Nebraska, No. 32191. Receiving Stolen 
Property, appealed from District Court of Lancaster County. Judg- 
ment reversed and remanded. 


Ben Dolan vs. State of Nebraska, No. 32548. Action for Receiving 
Stolen Property appealed from District Court of Lancaster County. 
Pending. 


William H. Bill Dorrance, etc., vs. The County of Douglas, State of 
Nebraska, et al., No. 32373. Declaratory Judgment as to Consti- 
tutionality of Chapter 86 of the Session Laws of Nebraska for 1948, 
appealed from District Court of Douglas County. Judgment affirmed. 


Harry Dunn vs. James M. Jones, Warden Nebraska Penitentiary, No. 
32528. Action for Writ of Habeas Corpus, appealed from District 
Court of Lancaster County. Pending. 


George Fielder vs. The State of Nebraska, No. 32390. Manslaughter, 
appealed from District Court of Adams County. Judgment reversed 
and remanded with directions. 


Marvin Frank vs. State of Nebraska, No. 32432. Rape, appealed from 
District ‘Court of Kimball County. Pending. 


Barney Fredericksen vs. Fred Dickson, Acting Warden of the Nebraska 
State Penitentiary, No. 82254. Writ of Habeas Corpus Action, ap- 
peeled from the District Court of Lancaster County. Judgment 
affirmed. 


Eddie Vern Fullerton vs. State of Nebraska, No. 32295. Breaking and 
Entering, appealed from District Court of Red Willow County. 
Judgment affirmed. 


Levi Gamron vs. James M. Jones, Warden of the Nebraska State Pen- 
itentiary, No. 32282. Writ of Habeas Corpus Action, appealed from 
District Court of Lancaster County. Judgment reversed and re- 
manded with directions. 


Albert E. Goedert vs. James M. Jones, Warden Nebraska Penitentiary, 
No. 32550. Action for Writ of Habeas Corpus, appealed from 
the District Court of Lancaster County. Pending. 


Fred Haffke vs. State of Nebraska, No. 32304. Driving Under In- 
fluence of Liquor, appealed from District Court of Sarpy County. 
Judgment reversed and remanded. 


A. W. Hameyer vs. State of Nebraska, No. 32256. False Pretenses, 
appealed from District Court of Seward County. Judgment affirmed. 


Roy Hampton vs. State of Nebraska, No. 32230. Shooting with Intent 
fol cappealed from District Court of Dawes County. Judgment 
affirmed. 


Earnest W. Howell vs. James M. Jones, Warden Nebraska State Peni- 
tentiary, No. KKK - 505. Application for Writ of Habeas Corpus, 
original action. Application for leave to docket original action 

enied, 


(viii) 


Earnest W. Howell vs. James M. Jones, Warden Nebraska Penitentiary, 
No. 32541. Action for Writ of Habeas Corpus, appealed from 
District Court of Lancaster County. Judgment affirmed for want 
of briefs under provisions of Rule 15. 


Timothy Iron Bear vs. James M. Jones, Warden Nebraska Penitentiary, 
No. 32433. Action for Writ of Habeas Corpus, appealed from 
District Court of Lancaster County. Judgment affirmed. 


Timothy Iron Bear vs. State of Nebraska, No. 32474, Murder, appealed 
from District Court of Sheridan County. Judgment, Error proceed- 
ings dismissed. Motion of plaintiff in error to stay of mandate and 
execution sustained. By Order of the Court, Friday, October 29, 
1948, fixed as date of execution of sentence. 


Joseph Jennings vs. State of Nebraska, No. 32541. Manslaughter, 
appealed from District Court of Douglas County. Pending. 


Jesse B. Kennedy, et al., vs. Department of Roads and Irrigation, No. 
32484. Condemnation for Road Purposes, appealed from District 
Court of Dixon County. Pending. 


Ray Kleinhans vs. State of Nebraska, No. 32334. Larceny, appealed 
from District Court of Lancaster County. Dismissal allowed. 


Stephen Knihal vs. State of Nebraska, No. 32471. Manslaughter, ap- 
pealed from the District Court of Douglas County. Pending. 


Lincoln Federal Labor Union No. 19129, ete., et al. vs. Northwestern 
Iron & Metal Company, et al. (State of Nebraska), Nebraska 
Small Business Men’s Association, Interveners, No. 32342. De- 
claratory Judgment — Constitutionality of Right-To-Work Amend- 
ment, Sections 18, 14, and 15 of Article XV, Constitution of Ne- 
braska — appealed from the District Court of Lancaster County. 
Judgment affirmed. 


Otis V. Luster vs. State of Nebraska, No. 32307. Manslaughter, ap- 
pealed from District Court of Douglas County. Judgment affirmed. 


Hugo McAvoy vs. James M. Jones, Warden Nebraska State Penitentiary, 
No. 32374. Writ of Habeas Corpus, appealed from District Court 
of Lancaster County. Judgment affirmed. 


Frank Mantell vs. James M. Jones, Warden of the Nebraska Penitentiary, 
No. 82507. Writ of Habeas Corpus, appealed from District Court 
of Lancaster County. Pending. 


Ann Meduna vs. Nebraska State Board of Agriculture and First Trust 
Company of Lincoln, No. 32269. Judgment of $237,500.00, Accounting 
and Foreclosure of Bonds, appealed from District Court of Lan- 
caster County. Dismissed at costs of appellant. 


Application of Lloyd Meyer, et al., etc. doing business as Meyer 
Transfer, Lexington, Nebraska, No. 32487. Authority To Operate 
as a Motor Carrier of Property for Hire in Nebraska Intrastate 
Commerce, appealed from the Nebraska State Railway Commission. 
Pending. 


Harry Moore vs. State of Nebraska, No. 32268. Murder in the Second 
Degree, appealed from District Court of Dundy County. Judgment 
affirmed. 


(ix) 


Robert Morris vs. James M. Jones, Warden Nebraska State Penitentiary, 
No. 82546. Action for Writ of Habeas Corpus, appealed from 
District Court of Lancaster County. Judgment affirmed for want 
of briefs under provisions of Rule 15. 


Homer Neff vs. Ralph E. Boomer, et al., No. 32858. Injunction and 
Equitable Relief, appealed from District Court of Lancaster County. 
Judgment reversed and dismissed. 


John E. Neylon, et al. vs. Nebraska State Railway Commission, No. 
32514. Application for Approval of Acquisition and Operating 
Rights and Authority Issued in Application No. M-7683. Pending. 


John E. Neylon, dba Neylon Bros. Freight Lines, Lincoln, Nebraska 
vs. Nebraska State Railway Commission, No. 82515. Appeal from 
Railway Commission. Application for Approval of Acquisition of 
the Operating Rights and Authority issued in Application No. 
M-6504. Pending. 


Wilfred Oelling vs. State of Nebraska, No. 32491. Drunken Driving 
and Operating Without a License, appealed from District Court 
of Lancaster County. Judgment affirmed for want of briefs 
under provisions of Rule 15. 


Roy Pettijohn vs. State of Nebraska, No. 32207. Obtaining Money 
under False Pretenses, appealed from District Court of Hitchcock 
County. Judgment reversed and remanded. 


Emil Placek, et al. vs. M. D. Edstrom, as County Attorney of Saunders 
County, Nebraska, No. 32141. Declaratory Judgment as to Consti- 
tutionality of L. B. No. 33, 1945 Session Laws of Nebraska, appealed 
from District Court of Saunders County. Judgment reversed and 
remanded with directions. 


Frank Prokop vs. State of Nebraska, No. 32228. Rape, appealed from 
District Court of Fillmore County. Judgment affirmed as modified; 
sentence reduced. 


Joe Redmon vs. State of Nebraska, No. 32412. Sodomy, appealed from 
District Court of Lancaster County. Judgment reversed and remanded. 


Clifford L. Rein vs. Ray C. Johnson, Auditor of Public Accounts of the 
State of Nebraska, No. 32275. Accounting and Declaratory Judgment 
as to Validity of Transfer of Funds Pursuant to the provisions of 
Sections 50 and 55, Chapter 242, Laws of 1945. Appealed from 
District Court of Lancaster County. Judgment affirmed. 


Harold R. Schluter vs. State of Nebraska, No. 32485. Manslaughter, 
appealed from District Court of Douglas County. Pending. 


The School District of the City of Omaha, County of Douglas, in State 
of Nebraska, vs. Ernest A. Adams, County Treasurer of Douglas 
County, Nebraska, and Ex Officio Treasurer of the City of Omaha, 
Nebraska, and School District of the City of Omaha, et al., No. 32136. 
Original Action, Declaratory Judgment for funds collected by virtue 
of Sections 77-316 to 77-319, R. S. 1948 be paid to said School District 
under and by virtue of Section 5, Article VII, of the Constitution of 
the State of Nebraska. Judgment for defendants. 


‘Charles Sedlacek vs. State of Nebraska, No. 32126. Burglary, appealed 
from District Court of Saline County. Judgment affirmed. 
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Byron Selvage vs. State of Nebraska, No. 32196. Rape, appealed from 
District Court of Nuckolls County. Judgment reversed and dismissed. 


Edwin G. Severin vs. State of Nebraska, No. 32217. Embezzlement, 
appealed from District Court of Pierce County. Judgment affirmed. 


Luther Skelton vs. State of Nebraska, No. 32154. Assault with Intent To 
Do Great Bodily Injury, appealed from District Court of Adams 
County. Judgment affirmed. 


Newton M. Sommerville vs. Ray C. Johnson, et al., No. 32296. Accounting, 
Injunction, and to declare L. B. 143 of the 1945 Session Laws null and 
void, appealed from District Court of Lancaster County. Reversed 
and dismissed. 


Grover Stapleman vs. State of Nebraska, No. 32427. Rape, appealed from 
District Court of Hall County. Pending. 


Garfield Starnes, alias Jack Starnes, vs. State of Nebraska, No. 32311. 
Rape, appealed from District Court of Buffalo County. Judgment 
affirmed as modified, sentence reduced to five years. 


The State of Nebraska, ex rel. Viola Beeson, Ben Martin, Ed Kohler, 
Arthur Stearns, Carl Hansen, James Reed and Mae Moller vs. Frank 
Marsh, Secretary of State, No. 32571. Action for Writ of Peremptory 
Mandamus. Pending. 


State of Nebraska, ex rel. Edward F. Bottcher, vs. Henry H. Bartling, 
Secretary to the Board of Educational Lands and Funds, No. 32822, 
Declaratory Judgment, Constitutionality of L. B. 97 of Session Laws 
of 1943, and L. B. 384 Session Laws of 1945, appealed from District 
Court of Lancaster County. Judgment affirmed. 


State of Nebraska, ex rel. Walter R. Johnson, Attorney General, vs. 
Chicago, Burlington & Quincy Railroad Company, No. 32505. Peremp- 
tory Writ of Mandamus, appealed from District Court of Nuckolls 
County. Motion of appellant for order to stay and to fix terms and 
conditions thereof denied. In reference to train service between 
Table Rock, Nebraska and McCook, Nebraska. Appeal dismissed at 
appellant’s cost. 


State of Nebraska (Nebraska State Railway Commission) vs. Chicago and 
North Western Railway Company, No. 32173. Injunction Suit, refer- 
ence to use of Reflector Disks for Switch Lights, appealed from 
District Court of Lancaster County. Judgment affirmed. 


State of Nebraska, ex rel. Paul F. Good, Attorney General of Nebraska, 
vs. Isaac Stanley Cooper, No. 29084. Disbarment Action—Applica- 
tion for reinstatement filed. Reinstatement ordered upon payment by 
defendant of all costs. 


State of Nebraska, ex rel. Nebraska State Bar Association, vs. P. J. 
Kerrigan, No. 81769. Disbarment Proceedings—Application for 
reinstatement filed. Motion of respondent for reinstatement denied. 


State of Nebraska, ex rel. Walter R. Johnson, Attorney General of 
Nebraska, vs. Frank Marsh, Secretary of State, et al., No. 32364. 
Original Action, Declaratory Judgment as to the rights, duties and 
obligations of the several defendants with respect to the effective 
and operative date of the provisions of L. B. 470 of the 60th Legisla- 
tive Session of Nebraska. Judgment for defendants. 


(xi) 


State of Nebraska, ex rel. Nebraska State Bar Association, vs. William 
Niklaus, No. 32112. Disbarment Action. Judgment of disbarment. 


State of Nebraska, ex rel. State Railway Commission, vs. James D. 
Ramsey, as Director of Aeronautics of the State of Nebraska, No. 
32576. Action for Declaratory Judgment. Pending. 


State of Nebraska vs. Floyd Strate, No. 32239. Coram Nobis, appealed 
from District Court of Richardson County. Dismissal allowed, at 
costs of appellant. 


Henry A. Swanson vs. State of Nebraska, No. 32205. Petition for Writ 
of Coram Nobis, appealed from District Court of Dawson County. 
Judgment affirmed. 


Roger Swanson vs. State of Nebraska, No. 32431. Rape, appealed from 
District Court of Kimball County. Pending. 


Union Pacific Railroad Company vs. Nebraska State Railway Commission, 
No. 32270. Appealed from Railway Commission on application for 
authority to discontinue agency service at Keystone, Nebraska. 
Judgment reversed and remanded with directions. 


Union Transfer Company, et al., vs. Bee-Line Motor Freight, et al. 
No. 32419. Appealed from Order of the Railway Commission. 
Application for approval of lease, etc. Pending. 


Frank Vaca vs. State of Nebraska, No. 32435. Manslaughter, appealed 
from District Court of Saunders County. Pending. 


Chester Wilshusen, alias C. C. Wilson, vs. State of Nebraska, No. 32376. 
Breaking and Entering, appealed from District Court of Red Willow 
County. Judgment affirmed. 


William Henry Wilson, also known as James Wilson vs. State of Nebraska, 
No. Aeepe Burglary, appealed from District Court of Otoe County. 
Pending. 


Harvey Yost vs. State of Nebraska, No. 32356. Conversion by Bailee, 
appealed from District Court of Hall County. Judgment affirmed. 


CASES IN THE SUPREME COURT OF THE 
UNITED STATES 


1947 — 1948 


John M. Canada vs. James M. Jones, Warden of the Nebraska State 
Penitentiary at Lancaster; No. 32 Miscellaneous, October Term, 1947 
—aAction for Writ of Habeas Corpus, appealed from the U. 8S. Circuit 
Court of Appeals. Petition for writ of certiorari denied. 


Barney Fredericksen vs. Fred Dickson, Acting Warden of the Nebraska 
State Penitentiary; No. 373 Miscellaneous, October Term, 1947— 
Action for Writ of Habeas Corpus, appealed from Supreme Court of 
Nebraska. Petition for writ of certiorari denied. 


(xii) 


Henry Hawk vs. James M. Jones, Warden of the Nebraska State Peniten- 
tiary; No. 37 Miscellaneous, October Term, 1947—Action for Writ 
of Habeas Corpus, appealed from the U. S. Circuit Court of Appeals. 
Petition for writ of certiorari denied. 


Earnest W. Howell vs. James M. Jones, Warden of the Nebraska State 
Penitentiary; No. 514 Miscellaneous, October Term, 1947—Action for 
Writ of Habeas Corpus, appealed from Supreme Court of Nebraska. 
Petition for writ of certiorari denied. 


Lincoln Federal Labor Union #19129; et al., vs. Northwestern Iron and 
Metal Company, etc., et al. (State of Nebraska); No. Action for 
Declaratory Judgment—Constitutionality of Right-to-work Amend- 
ment, Sections 18, 14 and 15 of Article XV, Constitution of Nebraska 
—appealed from the Supreme Court of Nebraska. Pending. 


State of Nebraska vs. United States of America, et al.; No. 687 January 
Term, 1948—Action for Condemnation of Land, appealed from the 
us ca Circuit Court of Appeals. Petition for writ of certiorari 

lenied. 


Henry A. Swanson vs. State of Nebraska; No. 1508, October Term, 1946— 
Petition for Writ of Error Coram Nobis. Petition for writ of 
certiorari denied. 


CASES IN THE UNITED STATES CIRCUIT COURT 
OF APPEALS 


1947 — 1948 


John M. Canada vs. Neil Olson, Warden Nebraska State Penitentiary. No. 
be St Term, 1946. Action for Writ of Habeas Corpus. Applica- 
tion denied. 


John M. Canada vs. James M. Jones, Warden Nebraska State Penitentiary. 
Sites, Sept. Term, 1947. Action for Writ of Habeas Corpus. 
Pending. 


Henry Hawk vs. Neil Olson, Warden of the Nebraska State Penitentiary. 
No. 13454, Sept. Term, 1946. Action for Writ of Habeas Corpus. 
Application denied. 


State of Nebraska vs. United States of America, et al.; No. 13578, Sep- 
tember Term, 1946, Condemnation of School Land. Judgment of 
affirmance. 


CASES IN THE UNITED STATES DISTRICT COURTS 
1947 — 1948 
John M. Canada vs. James M. Jones, Warden of the Nebraska State 


Penitentiary at Lancaster; No. 746 Civil, Lincoln Division—Action for 
Writ of Habeas Corpus. Application denied. 


(xiii) 


John M. Canada vs. James M. Jones, Warden of the Nebraska State 
Penitentiary at Lancaster; No. 8-48 Civil, Lincoln Division—Action 
for Writ of Habeas Corpus. Order of Dismissal entered. 


Arthur E. Collins vs. State of Nebraska; No. 5-48 Civil, Lincoln Division, 
—Petition for Writ of Habeas Corpus. Dismissed. 


Arthur E. Collins vs. James M. Jones, Warden of the Nebraska State 
Penitentiary; No. 14-48 Civil, Lincoln Division,—Petition for Writ 
of Habeas Corpus Ad Testificandum. Dismissed. 


Henry Hawk vs. Mrs. Harold Prince, et al.; No. 728 Civil, Lincoln Divi- 
sion,—Petition for a Restraining Order. Dismissed. 


B. K. Hunter vs. Claude Moore, et al.; No. 461, St. Joseph Division,— 
Determination of Iowa-Nebraska Boundary Line at stated points. 
Pending. 


Henry E. Jones and McCleland C. Jones vs. Elmer N. Anderson, et al.; 
No. 175 Civil, Norfolk Division—Personal Damages for Revocation 
of Driver’s License. Dismissed. 


United States of America vs. 19,573.59 Acres of Land, more or less, 
Cheyenne County, State of Nebraska, et al. (Board of Educational 
Lands and Funds); No. 80 Civil, North Platte Division——Condemna- 
tion of School Land. Judgment of affirmance to the petitioner. 


BEFORE THE INTERSTATE COMMERCE COMMISSION 
1947 — 1948 


Armour & Company, et al. vs. Railroads Operating in Western Trunk 
Line Territory, Docket No. 29,510. Action by packers to extend meat 
rates granted in 29,978 to points beyond territory covered in that 
case. Nebraska State Railway Commission intervened to protect rates 
obtained in that case but not to oppose extension. Exceptions to 
proposed report filed by Nebraska State Railway Commission and 
other parties and case is pending disposition of such exceptions. 


Class Rate Investigation, 1939. Docket No. 28,300. Revision of all 
class rates east of the Mountain-Pacific territory. I. C. C. ordered 
interim rates ten per cent higher in official territory and ten per 
cent lower in other territories; also, permanent uniform rates to 
become effective at later date. New York and New England states 
and western railroads attacked interim order in Federal Court in 
New York. I. C. C. order upheld by Court, and by Supreme Court 
of United States on May 12, 1947, on appeal. This proceeding will 
probably be held open until proceedings in 28,310 are accomplished. 


Consolidated Freight Classification. Docket No. 28,310. Order for 
uniform freight classification entered and uniform classification is in 
process of being accomplished. 


Ex Parte 162, 166, 168 (Nebraska State Railway Commission, Interveners) 
General freight rate increase authorized by I. C. C. effective January 
1, 1947, in Ex Parte 162 and in Ex Parte 166 effective May 5, 1948, 
Hearing in Ex Parte 168 began November 30, 1948. 


(xiv) 


Fourth Section Application, Dockets No. 21,583 and No. 21,802. Applica- 
tion of railroads relating to rates in territory covered by Docket No. 
29,978 order but not mentioned as key points. Exceptions filed to 
examiner’s proposed report and argued and case is pending disposition 
of such exceptions. 


Tex-O-Kan Flour Mills Company; et al. vs. Abilene and Southern Railway 
Company, et al., Docket No. 28,090. Application of interests in Texas 
and other southwestern states for more favorable rates to eastern 
states. Nebraska State Railway Commission intervened to protect 
competitive interests of Nebraska wheat growers and _ millers. 
Revised rates prescribed June 15, 1945. Application for reopening 
and rehearing pending, and hearing is set for January 18, 1949. 


Wool and Mohair Rates, Docket No. 28,863. Nebraska State Railway 
Commission with other wool shipping states asking Interstate Com- 
merce Commission for lower rates. Exceptions to proposed report 
filed and oral argument thereon on October 6, 1948. 


Finance Docket No. 15810. Application of Union Pacific Railroad 
Company to abandon Pleasanton branch. Certificate issued by 
Revision 4 authorizing abandonment September 13, 1948. Petition 
for reconsideration filed and now pending. 
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OPINIONS 
of 
ATTORNEY 
GENERAL 


January 8, 1947 
PENITENTIARY 


Removal of Warden For Official Misconduct 
Insolence, Defiance And Insubordination 


Board of Control, Capitol Building: 


On January 4, 1947, by resolution of the Board of Control of the 
State of Nebraska, it was stated that by reason of “insolence, defiance and 
insubordination to the degree that working arrangements for the welfare 
of the institution (penitentiary) and for the completion of the audit cannot 
be maintained”, and it being “apparent that it will not be practical to 
have Neil Olson resume his position as Warden after the completion of 
the audit”, it was resolved “that Neil Olson be herewith discharged as 
Warden of the Nebraska State Penitentiary effective this date.” On 
January 6, 1947, a letter was received by the board from Mr. Olson to 
the effect that the notice to Mr. Olson of his dismissal did not state 
either of the statutory grounds for removal from office, that he was not 
treating the notice as a revocation of the appointment as warden, and that 
in the event of his appointment being revoked in the manner provided 
by law, that he would be entitled to a full and proper hearing upon 
written charges or complaints served upon him, and that Mr. Olson 
would demand such a hearing if served. with a lawful revocation of the 
appointment. Based upon the above facts, you inquire whether or not 
the resolution relieving Mr. Olson as warden of the State Penitentiary was 
sufficient, based upon statutes pertinent thereto, and if so, whether Mr. 
Olson is entitled to a hearing. 


Sec. 83-124, R. S. 1948, states: 


“The Board of Control shall appoint the following officers: 
* * * (9) the warden, deputy warden, matron, chaplain and 
physician of the penitentiary; * * *” 


Sec. 83-125, R. S. 1943, provides as follows: 


“All appointments made by the Board of Control, under 
the provisions of section 83-124, shall remain effective until 
revoked by the board. The board may remove any of the 
officers so appointed by them for inefficiency or misconduct. 
After the removal of any officer he shall, upon written appli- 
cation, be given a full and proper hearing before the board 
on written charge or complaints, a copy of which shall be 
served on him at least two weeks prior to the hearing. If upon 
the hearing it shall be found that he was removed without suf- 
ficient cause, he shall be reinstated without loss of pay on 
account of his removal. The action of the board at the hear- 
ing shall be final.” 


Sec. 83-125, above quoted, specifies two reasons for removal of 
officers appointed by the Board of Control, and those are inefficiency and 
misconduct. The resolution as passed by the board does not mention 
inefficiency as one of the items mentioned for removal. As we view it, 
then, the matter resolves itself around the word “misconduct” and 
whether the charge of “insolence, defiance and insubordination” of 
Mr. Olson can be deemed a charge of official misconduct. 


Generally speaking, any unlawful behavior by a public officer in 
relation to the duties of his office must be willful in its character, in- 
cluding any willful or corrupt failure, refusal, or neglect of such of- 


he 


ficer to perform any duty enjoined on him by law. Black’s Law 
Dictionary, Third Edition, page 1287. 


The Nebraska Supreme Court has defined misconduct in office as 
the “unlawful behavior or neglect by a public officer, by which the 
rights of the parties have been affected.” Miller v. Roby, 9 Neb. 471, 4 
N. W. 65. 


Sec. 83-108, R. S. 1943, gives the Board of Control oversight and 
general control of the State Penitentiary. This means that individuals 
appointed to operate the institution receive and carry into effect orders 
of the Board of Control. For an officer to be insubordinate means that 
he is disobedient to lawful and constituted authority. The Board of 
Control is responsible for the efficient operation of the penitentiary. 
This is statutory. The board, therefore, has the right to initiate orders 
and expect them to be carried into effect. If such officer refuses or 
neglects to obey the lawful orders of the Board of Control, then the 
rights of the board have been affected. The refusal, therefore, of any 
officer to obey the lawful orders of constituted authority affects the 
“right” of such authority and is such misconduct as will warrant re- 
moval from office. We are of the opinion that the notice given to Mr. 
Olson is sufficient and satisfies the statute as to misconduct. 


Sec, 83-125 further specifies that after an officer has been removed, 
upon written application he shall have a full and proper hearing before 
the board on written charges or complaints. This implies that, if 
such application for hearing is made, definite charges must be set up 
stating in what respect such officer has been insubordinate, insolent, and 
defiant, and in what manner such officer has misconducted himself. 
A copy of such charges must be served on the dismissed officer at least 
two weeks prior to the hearing. 


After dismissal, the officer has the right to demand a hearing on 
definite charges which set up the reason for such dismissal. 


January 8, 1947 
PENITENTIARY 
Legality of Present Method of Manufacture And Disposal of Novelties 
Board of Control, State House: 
You request an opinion on the following question: 


“Does the present method of manufacture and disposal of 
novelties at the State Penitentiary conform to the provision of 
the Nebraska statutes?” 


You do not describe the present method of manufacture and dis- 
posal of novelties, but it is our understanding that as part of the pro- 
gram for rehabilitating the prisoners they are encouraged, when not 
otherwise occupied, to make novelties, such as lapel pins, bookmarks, 
rings, canes, and other souvenirs of various descriptions, and to paint 
pictures in oil or water colors. The materials are purchased by the 
prisoners with their own funds, and as an added incentive they are 
permitted to sell these novelties at a counter inside the institution to 
visitors and also through the mail to persons outside. Sometimes one 
prisoner purchases materials for a group with funds furnished by 
them, or purchases materials with his own money to sell to other 
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prisoners, or purchases materials of his own and pays other prisoners 
for making the novelties from them. The sales are made by the 
prisoners individually or on a cooperative or a business basis through 
another prisoner. The prisoners are not allowed to have the money, 
but it is kept for them and they may spend it by theck. Ten per cent 
of the profits is, by agreement, placed in a fund for the entertainment 
of all the prisoners, and the balance of the money is credited to the 
personal accounts of the individuals who earn it. With this understand- 
ing of the methods followed we have examined the statutes to determine 
whether or not the practices conform thereto. 


It has been suggested that the law set forth in Secs. 83-144 to 
83-152, R. S. 1948, might govern. This law was adopted by the legis- 
lature in 1935. 


Prior to the year 1935 the state produced furniture and at times 
other merchandise at the penitentiary with prison labor and sold it upon 
the open market. Both labor and management in private industry 
objected to this sort of competition and sought to have it stopped, and 
this resulted in the passage of House Roll No. 626, which now appears as 
the sections of the statute above mentioned. 


The title of that act reads as follows: 


“AN ACT relating to state institutions; to create and estab- 
lish a state-use system of prison employment under the admin- 
istration of the Board of Control; to regulate and restrict the 
sale of goods, wares and merchandise manufactured, produced 
or mined by convicts or prisoners or in penal or reformatory in- 
stitutions in the state of Nebraska or in any state in the United 
States; to provide penalties for the violation thereof; to ap- 
propriate the sum of eighty thousand dollars ($80,000.00) for the 
purposes of this act.” 


An understanding of this statute requires a summary of its pro- 
visions. It 


1. charges the Board of Control with the administration of 
its provisions; 


2. provides for the establishment of a “state-use system 
of prison employment” for the manufacture of articles which’ 
may be needed by the departments, institutions, and agencies 
of the state, and all counties and other governmental subdivisions, 
and requires that they purchase those articles which are manu- 
factured from the prison industry; 


8. permits the Board of Control to exchange prison-made 
goods with other states but restricts the sale of goods received in 
exchange in the same manner as goods produced by the prison 
industry; 


4, requires all purchases to be made through the Tax Com- 
missioner upon requisition of the proper authority of the state 
or other agency; 


5. authorizes the Board of Control to except such agencies 
from the mandatory requirement to buy from the prison industry 
where the particular article manufactured does not meet the rea- 
sonable requirements of the agency or if there is an insufficient 
supply manufactured; 
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6. directs the Board of Control to prepare annually, and at 
other times if necessary, a catalogue or bulletin containing a 
description of all articles and supplies manufactured, so that the 
state agencies, counties, and other governmental subdivisions may 
select their needs; 


7. provides that all funds accruing to the Board of Control 
under this law shall be deposited with the State Treasurer and 
credited by him to the “Nebraska State-Use System of Prison 
Employment Fund” and that all expenses of the system shall be 
paid out of this fund; 


8. appropriates $70,000.00 from the general fund for equip- 
ment and machinery and $10,000.00 for a revolving fund for use 
in carrying out the provisions of the act, and directs the Board 
of Control to reimburse the general fund out of proceeds from the 
operation of the “state-use system”; 


9. forbids all persons to sell any goods, wares, or mer- 
chandise, except farm supplies, machinery, and equipment, pro- 
duced by convicts or prisoners or within any penal or reforma- 
tory institution, except as specifically sanctioned by law, and 
provides further that anyone violating this provision shall be 
deemed guilty of a misdemeanor and upon conviction thereof 
shall be fined in any sum not exceeding $1,000.00 or shall be im- 
prisoned in the penitentiary not exceeding three years, or both. 


If the provision last above mentioned, which appears as Sec. 83-151, 
R. S. 1948, were to be read by itself, one might gain the impression that 
it contains the answer to your question. However, it cannot be so read 
out of context and without considering the act as a whole. 


The evil sought to be corrected by this act was the competition of the 
state itself, using what was claimed to amount to slave labor, with free 
labor and business. The manufacture and sale of novelties by individual 
prisoners is not mentioned. The act has to do with such merchandise 
only as can be used by the state, counties, and other governmental sub- 
divisons. They do not need and could not use lapel ornaments, canes, or 
other types of souvenirs. 


When the act became effective, the manufacture of merchandise by the 
state for sale to the public was stopped. The making of novelties by 
prisoners, which had been going on for many years, was not stopped. The 
act was not then, nor has been since, construed to cover the manufacture 
and disposal of novelties by prisoners. 


The act makes it a misdemeanor to sell to the general public the mer- 
chandise manufactured by the prison industry for state use and provides 
penalties for violation of its terms. It is a criminal statute and must be 
strictly construed. The act does not make it a misdemeanor to manu- 
facture or sell novelties, and one who does so could not, in our opinion, be 
convicted of a misdemeanor for a violation of this law. 


A careful search of the Nebraska.statutes fails to disclose any other 
law governing the manufacture and disposal of novelties. 


Sec. 83-108, R. S. 1943, gives the Board of Control oversight and gen- 
eral control of the state penitentiary. Sec. 83-107 gives the Board of Con- 
trol authority to make all rules necessary for the exercise of its power. 
It also provides that the board shall prescribe a uniform system of rec- 
ords and accounts and furnish books, blanks, and other supplies for the 
making of reports and keeping of accounts. 
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Under the authority of these sections the Board of Control has full 
power to regulate the novelty business or to do away with it entirely if it 
feels that to be the proper policy. 


It is our opinion that the method above described of manufacture and 
disposal of novelties at the state penitentiary is not a violation of any 
of the provisions of the Nebraska statutes. 


January 9, 1947 
GAME, FORESTATION & PARKS COMMISSION 


Whether An Employee of Vocational Rehabilitation Division 
May Legally Serve As A Member Of G. F. & P. Commission 


Honorable Arthur Carmody, State Senator, State House: 


In your recent letter you request our opinion as to whether an em- 
ployee of the Vocational Rehabilitation Division may properly be appointed 
to and become a member of the Game, Forestation and Parks Commission, 


Section 81-801, R. S. 1943 provides in part as follows: 


“The members of the Game, Forestation and Parks Com- 
mission shall be five in number and shall be appointed by the 
Governor with the consent of a majority of all members of the 
Legislature. Members of the commission shall be legal residents 
and citizens of Nebraska, and shall be well informed on wild life 
conservation and restoration. Not more than three of them shall 
be affiliated with one political party, and not more than two of 
them shall reside in any one congressional district. Members 
of the commission shall be appointed for a term of five years, 
except members appointed to fill vacancies, whose tenure shall 
be the unexpired term for which they shall be appointed. If the 
Legislature is not in session when members of the commission 
are appointed by the Governor, they shall take office and act 
as recess appointees until the Legislature next thereafter con- 
venes, * * *” 


Section 81-804, R. S. 1943 provides: 


“The members of the Game, Forestation and Parks Com- 
mission, other than the secretary, shall receive no salary, but 
shall be allowed their necessary traveling and hotel expenses and 
a per diem of ten dollars for days actually away from home on 


business of the commission, not exceeding thirty in any one year; 
* oe RD 


A similar question arose in the case of Cornell v. Irvine, 56 Neb. 
657, in which the auditor of public accounts refused to pay the salary of an 
instructor in the University because he had already received a salary for 
that quarter as commissioner of the supreme court. In part the court 
said: 


“The statute which created the office of commissioner of the 
supreme court in terms made incompatible with the duties of that 
office but one line of employment and that was the practice of 
law. It seems to us that this fact serves to illustrate the propo- 
sition stated by Chief Justice Wright for the Iowa supreme court, 
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that the state can guard its interests by fixing the limit out- 
side of which an officer may not perform other functions. In the 
case at bar general words of restriction could as well have been 
employed as particular words, and if it had been the legislative 
intent by statute to declare the duties of a commissioner of the 
supreme court to be incompatible with the duties of lecturer to 
the law class, no doubt the desired inhibition would have been 
extended beyond the practice of law, either by broader, particular 
restrictive terms, or by language as effective, but general in its 
nature. The incumbent of an office of which the duration for a 
certain term of years and salary are fixed by statute is not in 
any degree answerable to the auditor of public accounts for the 
manner in which he discharges his official duties. If during his 
said term such incumbent, under proper authority, renders serv- 
ices not incompatible with the duties of the office of which he 
is an incumbent, it is no sufficient answer to his claim for such 
extra services for the auditor of public accounts to urge that 
this claimant, as such incumbent, has already, by the state, been 
paid a salary for the quarter during which the extra services 
were rendered. The duties of a commissioner of the supreme 
court, neither by common law, nor by statute, are incompatible 
with the duties of a lecturer to a class in the college of law, and 
we are therefore of the opinion that the district court properly 
overruled the demurrer in this case, and accordingly its judgment 
is affirmed.” 


Other courts have favored this view. 


“In holding the offices of professor of systematic zoology and 
taxidermy and curator of birds, mammals, and fishes in the 
state university, and game warden for the extension of the state 
hatchery of fishes, not incompatible, the court in Dyche v. Davis 
(1914) 92 Kan. 971, 142 Pac. 264, says: ‘Offices are incom- 
patible when the performance of the duties of one in some way 
interferes with the performance of the duties of the other. 
This is something more than a physical impossibility to dis- 
charge the duties of both offices at the same time. It is an 
inconsistency in the functions of the two offices. It is difficult 
to give a definition which will have universal application . . . no 
incompatibility is discovered between the duties of fish and 
game warden and professor of systematic zoology and taxi- 
dermy and curator of birds, mammals, and fishes. Indeed, Pro- 
fessor Dyche’s long study, research, and experience in the sub- 
jects included in his professorship were considered by the chan- 
cellor and regents of the University and the governor as fit- 
ting him especially for the highly important duties of fish and 
game warden and the problems to be solved in the extension 
of the state hatchery. Instead of being inconsistent or incompati- 
ble, duties performed and experience gained in one station would 
enable the incumbent the more itelligently and effectually to do 
the duties of the other.’” L.R.A. 216 (1917A) 


We are therefore of the opinion that, in the absence of statutory pro- 
hibition and in as much as there seems to be no conflict or incompatibili- 
ty between the two positions, an employee of the Vocational Rehabilita- 
tion Division may legally be appointed to and serve as a member of the 
Game, Forestation and Parks Commission. 


January 16, 1947 
REAL ESTATE BROKERS 


Partnerships, Associations and Corporations Acting as Brokers 
Should Be Licensed 


Nebraska Real Estate Commission, State House: 


You inquire whether partnerships, associations and corporations en- 
gaged in the real estate business should be licensed as real estate brokers, 


Section 81-867, Revised Statutes of Nebraska 1943, defines a real 
estate broker as follows: 


“* * * the term ‘real estate broker,’ within the meaning of this 
act, shall include all persons, partnerships, associations and cor- 
porations, foreign and domestic who, for another and for a fee, 
commission, or other valuable consideration, or who, with the 
intention, in the expectation or upon the promise of receiving or 
collecting a fee, commission or other valuable consideration, 
sells, exchanges, purchases, rents or leases, or negotiates the 
sale, exchange, purchase, rental or leasing of, or offers or at- 
tempts or agrees to negotiate the sale, exchange, purchase, 
rental or leasing of, or lists or offers or attempts or agrees to 
list, or appraises, or offers or attempts or agrees to 
appraise, or auction, or offers or attempts or agrees to auction, 
any real estate, or the improvements thereon; or who buys or 
offers to buy, sells or offers to sell, or otherwise deals in options 
on real estate or the improvements thereon; or who collects or 
offers or attempts or agrees to collect rental for the use of real 
estate, or who advertises or holds himself, itself or themselves 
out as engaged in the business of selling, exchanging, pur- 
chasing, renting or leasing real estate, or assists or directs in 
the procuring of prospects, or the negotiation or closing of any 
transaction which does or is calculated to result in the sale, ex- 
change, leasing or renting of any real estate. The term ‘real 
estate broker’ shall also include any person, partnership, associa- 
tion or corporation employed by or on behalf of the owner or 
owners of lots or other parcels of real estate, at a stated salary, 
upon a commission, upon a salary and commission basis or other- 
wise to sell such real estate, or any parts thereof, in lots of 
other parcels, and who shall sell or exchage, or offer, attempt 
or agree to negotiate the sale or exchange of any such lot 
or parcel of real estate.” 


Section 81-875, which reiates to application for a real estate broker 
or real estate salesman license, states in part: 


«* * * The application shall be in such form and detail as 
the commission shall prescribe, setting forth the following: 
(1) the name and address of the applicant or the name under 
which he intends to conduct business and, if the applicant 
be a partnership, the name and residence address of each mem- 
ber thereof and the name under which the partnership business 
is to be conducted; and, if the applicant be a corporation, the 
name and address of each of its principal officers; * * *” 


Section 81-869 states in part as follows: 


“Jt shall be unlawful for any person to act as a real estate 
broker or real estate salesman without first having procured 
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a license to be issued by the State Real Estate Commission, 
as hereinafter provided for; * * *” 


The term “person” when used in a statute has frequently been 
construed to include partnerships, associations and corporations, and it 
seems clear from the provisions hereinbefore quoted that such was the 
intention of the legislature in enacting the Nebraska Real Estate Law. 


It is, therefore, our opinion that it is necessary that any partnership, 
association or corporation engaged in the business of a real estate broker, 
as defined in said act, be licensed as such real estate broker. 


January 16, 1947 
STATE FAIR GRAND-STAND DEBENTURES 
Authority To Puchase By Board Of Educational Lands and Funds 
Senator Arthur Carmody, State House: 


You inquire whether or not the Nebraska State Fair Grand-stand 
Debentures can be legally purchased by the Board of Educational Lands 
and Funds. 


Section 72-202, Revised Statutes of Nebraska 1943, lists the author- 
ized investments for school funds under the control of the Board of 
Educational Lands and Funds. These include United States or state 
securities, registered county bonds of counties of the state of Nebraska, 
registered school district bonds of school districts of this state, and 
registered bonds issued by cities and villages in Nebraska where such 
cities or villages have no other bonded indebtedness or if having other 
bonded indebtedness they shall not have been in default of payment of 
interest or principal for a period of ten years prior to the date of the 
order of investment, and bonds issued according to law for financing 
the construction of dormitories at the University of Nebraska and the 
state normal schools. It is clear that the grand-stand debentures are 
not included in any of these descriptions unless is might be in “state 
securities”. 


An examination of the bond form prescribed by statute discloses 
that the debentures are not issued by the state but by the Nebraska 
State Board of Agriculture. The bonds contain the following restric- 
tion: “This Nebraska State Fair Grand-stand Debenture, and the 
interest coupons attached hereto, are not an obligation of the state 
of Nebraska, and no tax shall ever be levied to raise funds for the 
payment thereof, and the same shall be paid solely out of moneys de- 
rived from the earnings arising out of admission to such grand-stand 
and from no other source.” 


It is our opinion that under the law and as it stands at the 
present time the Board of Educational Lands and Funds is not author- 
ized to invest money held in trust by it in the State Fair Grand-stand 
Debentures. 
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January 17, 1947 
COUNTY SHERIFF 


Incapacitated From Injury And There Being No Deputy 
Method To Carry On The Sheriff’s Duties 


Mr. Roy E. Blixt, County Attorney, Brewster: 


You state that the sheriff of Blaine County has been injured and 
is unable to perform his work; that perhaps such disability will con- 
tinue for some time to come; and that you have no deputy sheriff in 
the county. You inquire who shall perform the duties of such sheriff 
during his incapacitation. 


As you state, Sec. 23-1712, R. S. 1943, authorizes the county clerk 
to act only where there is no sheriff in the county; Sec. 23-1713 author- 
izes the clerk to act further when the sheriff is disqualified; and Sec. 
25-2202 specifies that the coroner may serve process when the sheriff 
is a party to the suit or is interested in the suit. Sec. 84-804 provides: 
“The sheriff may appoint such number of deputies as he sees fit; * * *.” 
Sec. 33-118 provides: ‘“‘The county board»shall furnish the sheriff with 
such deputies as it shall deem necessary and fix the compensation of 
such deputy, who shall be paid by warrant drawn on the general fund.” 


It is our opinion that the only person authorized to act officially 
during the incapacitation of the sheriff is the duly appointed deputy. The 
county board should authorize the appointment of a deputy and fix 
his salary, and the sheriff should appoint some individual to act in 
his place during the time that he is incapacitated. 


January 17, 1947 
HIGHWAYS AND EFFECTS ON LAND OWNERS 


Petition For Consent Road Signed By All Land Owners 
Road Allowed In 1928 But Only Partly Constructed And Never Surveyed 
Land Transfers Without Reserving Road Right of Way 
Present Validity Of Road And Its Efficacy As To New Land Owners 


Mr. W. E. Mumby, County Attorney, Harrison: 


We have your letter of recent date in which you say that on Jan- 
uary 12, 1928 your county board allowed a road petition signed by all 
of the land owners involved who also waived all claims for damages, 
and the board entered an order establishing a consent road; that the 
road was never surveyed although an approximate route was entered on 
the county road record and plat following the description in the peti- 
tion; that the road was never constructed although the county did 
build a bridge across a small stream and graded the approaches there- 
to which was used on an old trail road which follows generally a part 
of the allowed road; that the ownership of some of the land along the 
allowed road has changed hands, the deeds containing no reservation of 
right of way for the road. 


You ask an opinion as to the present validity of the order entered 
establishing the road and its efficacy as to the new land owners. 


Consent roads may be established under the provisions of Section 


89-147, R. S. 1943, which is as follows: 


“Public roads may be established without the services of the 
county surveyor if the written consent of all the owners of 
the land to be used for that purpose is first filed in the county 
clerk’s office. If it is shown to the satisfaction of the county 
board that the proposed road is of sufficient public importance 
to be opened and worked by the public, the board shall make 
an order establishing the same, from which time only shall 
it be regarded as a public road.” 


Although the statute is silent as to the time at which the road must 
be located or opened yet we are of the opinion that such must occur within 
a reasonable time after the order of establishment, we do not believe the 
legislature intended that county authorities could wait 19 years before 
acting on the establishment order, this is particularly true when only 
an approximate route has been entered on the records and the road 
is not already traveled by the public. The bridge mentioned is used 
on an already existing trail road and there is nothing in that to 
give notice to the new landowners that it is identified with the proposed 
road. 


The general rule is stated in 29 C.J. 462: 


“An accurate and definite description of the highway is es- 
sential to the validity of the final order establishing it, and 
if the description is insufficient as to part of the proposed 
highway it has been held insufficient as to all. Technical ac- 
curacy is not required but the description must be so definite 
as to be intelligible to a reasonably intelligent man, and such 
as to enable a person conversant with such matters to trace 
the road on the ground, and where an order fails in this 
particular, it will be void and of no effect.” 


See also Dehlin vs. Neslund, 147 N. W. 240. 


Recently our Supreme Court said in State ex rel Draper vs. Freese, 
15 S.C.J. 209, 22 N.W. 2d 556, “While we find no decisions of our court 
on the question of the duty to open and work a road once it has been 
established, we think there is no difference between that and the 
statutory duty to maintain.” 


In this case the court cited authority holding that the irregularity in 
the establishment of road may not be attacked where the road has 
been opened, worked and traveled by the public for more than 10 
years and this we find to be the general rule in this state but of course 
that rule would have no application here because this road was never 
laid out, opened or traveled by the public for any length of time and 
hence the public would have acquired no easement therein. 


Damages to a land owner are assessed as of the day of the taking 
and that occurs when the county exercises its first act of dominion over 
the right of way secured, such as moving fences, grading and any other 
act which precludes the land owner from the use of the particular piece 
of real estate; with the exception of the construction of the bridge men- 
tioned, there has been no taking, as such, by the county of any of the 
TEBE of way from the land owners and hence they have suffered no 

lamage. 


It then becomes clear that as to the new land owners the waiver of 
damages filed by the former owners would be ineffective and if a consent 
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road is to be established a written consent of the present land owners 
must be filed in conformity with the statute. Since our opinion was not 
requested on the present validity of waivers of damages filed 19 years ago 
by the then owners, none is expressed herein. 


January 17, 1947 
TAX SALE CERTIFICATE FORECLOSURE 


Effect Of Foreclosing The Lien For Special Assessments 
Independent Of The General Taxes 


Mr. C. M. Miller, County Attorney, Oshkosh: 
You say: 


“Would you kindly give me an opinion on the following: 

On November 10th, 1936, the Lyons Irrigation District took out 
tax sale certificates on certain properties in their district for 
the delinquent Irrigation taxes for the years 1931 to 1935 but 
did not include the General taxes for these years in their certi- 
ficates. 


They foreclosed these certificates and in February 1940 were 
issued a Sheriffs Deed. 


Could a deed be legally issued to them, when they had not 
included the delinquent General Tax in their tax sale certificates? 
If they could, as they were not issued a deed until February, 
1940, does the immunity tax law apply to public corporations 
during that period in which they hold the tax sale certificate 
and before foreclosure of the same, sale and issuance of the deed? 
In other words, if they were legally issued a deed in 1940, would 
not they be liable for the General taxes for the years up to and 
including 1939?” 


We have been delayed somewhat in answering your letter, but some 
troublesome questions arise under your statement. Generally speaking 
a suit for the foreclosure of a tax lien may be brought in the same manner 
as a suit for a foreclosure of a real estate mortgage as provided in 
Section 77-1902, Revised Statutes, 1943. The basis for the suit is ordin- 
arily an administrative sale of general taxes under Section 77-1818. 
Since 1915 special assessments, including those of an irrigation district, 
may be included in the tax sale. See Section 77-1858, Revised Statutes. 
1943. 


In this connection you should compare Section 77-1810, Revised 
Statutes, 1943. 


We have, however, been unable to discern any provision in the 
statute for separating special assessments or selling them independent 
of general taxes. 


Assuming that title did pass to the purchaser, we do not see how 
the respective holders of the liens for general taxes (see Section 77-1818) 
could be foreclosed of their rights unless they were made parties to the 
suit and their rights set up and adjudicated. 


If this has not been done it would occur to us that the continuing 
pay ee 


lien which the governmental sub-divisions have for the general taxes 
would continue until extinguished by operation of law. 


January 17, 1947 
LEGISLATURE 


Time When Incoming Governor May Deliver 
A Supplementary Budget Measure 
Whether “Fifteen” Means Legislative Or Calendar Days 


Honorable Robert M. Armstrong, Tax Commissioner and Budget Director, 
Capitol Building: 


You request an opinion as to the time within which the incoming 
Governor may deliver to the Legislature a supplementary budget message. 
You refer to Section 81-125, R. S. Nebraska, 1943 which provides that the 
Governor shall on or before the fifteenth day of each regular session 
of the Legislature present to the Legislature a complete budget, etc. 
and to Section 81-126 which provides that in case of a change of ad- 
ministration the outgoing Governor shall deliver the budget to the Legis- 
lature previous to the close of his term, and the incoming Governor 
“shall have fifteen days in which to review the budget as prepared and 
delivered by his predecessor and may send to the Legislature a supple- 
mentary budget message making suggestions of any changes which he 
deems wise,” etc. 


You ask whether the phrase “fifteen days in which to review the 
budget * * * and may send to the Legislature a supplementary budget 
message” means fifteen calendar days from the time of the inauguration 
of the incoming Governor or fifteen legislative days; that is, days that 
the Legislature is actually in session. 


It is our opinion that the phrase you quote from Section 81-126, R. S. 
1943, should be construed to mean fifteen legislative days rather than 
fifteen calendar days. 


Section 81-125 was originally Section 1 of Chapter 210, Laws of 
1921 and Section 81-126 was Section 2 of the same act. This act, ac- 
cording to its title, was an act relating to the preparation and presenta- 
tion of a state budget. In determining the meaning of any phrase or 
provision of the act, we should, of course, construe it in the light of the 
entire act, and of the purposes of the act. The phrase in Section 1 of 
the act (81-125), “The Governor shall on or before the fifteenth day of 
each regular session of the Legislature present to the Legislature a 
complete budget” must be construed to mean exactly what it says; 
namely, the fifteenth day of the session, which is an entirely different 
thing from the fifteenth calendar day and can only mean the fifteenth 
legislative day or the fifteenth day in which the Legislature has been in 
session. It seems obvious to us that, the provision you quoted from the 
second section of Chapter 210 (81-126, R. S. 1943) giving an incoming 
Governor fifteen days in which to review the budget, etc., clearly indicates 
a legislative intent to give to an incoming Governor the same period of 
time in which to. review the budget prepared by the outgoing Governor 
and prepare a supplementary budget message, as would have been given 
the outgoing Governor had he held over and entered upon a new term, that 
is, fifteen legislative days. 
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We are unable to find any decision of our Supreme Court construing 
the sections to which you refer. It seems to us, however, that the follow- 
ing authorities support this view: In Re Opinion of the Justices, 291 
Mass. 572, 196 N. W. 260; Honea vs. Federal Land Bank of St. Louis, 187 
Ark, 619, 16 S. W. 2d 436, 


It is a familiar rule of statutory construction that the several parts 
of the same statute must be construed together to determine the legis- 
lative intent. 50 Am. Jur. 350, Section 352; 361, Section 358. 


Statutes limiting the time in which a public officer shall perform 
a certain duty of his office are ordinarily construed to be directory rather 
than mandatory. 59 C. J. 1078, Section 634. 


January 24, 1947 
COUNTY TREASURER 


Liability For Paying A Bond Of Indebtedness 
More Than Five Years Beyond The Due Date 


Mr. Orville Entenman, County Attorney, Papillion: 
Mr. Guy E. Tate, former County Attorney, wrote us as follows: 


“T should appreciate your opinion as to whether or not the County 
Treasurer is liable if he pays a bond of indebtedness more than 
five years beyond the due date. Funds with which to pay 
this bond did not become available until more than five years 
after the due date. 


The bond provided for the payment of interest semiannually. 
The County Treasurer is of the opinion that he may pay interest 
from the due date to the date of payment at straight interest.” 


Your letter does not state whether or not these bonds were register- 
ed after they became due as provided in Section 10-209, Revised Statutes 
1943. You will note that under the provisions of that statute, that 
where there is not sufficient money in the fund out of which such bond 
is payable to pay it at maturity, the holder shall present it for registra- 
tion, and thereafter moneys coming into such fund shall be applied to the 
payment of such bonds in the order of their registration. If the bond 
in question was registered as provided in this section I believe the county 
treasurer may lawfully pay it whenever he has funds available for that 
purpose regardless of the length of time which may have elapsed after 
the bond has matured. In other words, I do not believe the statute of 
limitations applies to such cases. 


Of course, it might be that because of laches by the holder in failing 
to present the bond for payment that a legal defense might be raised 
against the bond, which I think the treasurer would not have authority 
to waive, but assuming: that the bond was presented for payment at 
maturity or within a reasonable time thereafter, I think the statute of 
limitations would not begin to run as long as there was insufficient moneys 
in the fund to pay the bond. 


As to the rate of interest on the bond after its due date, I call your 
attention to the provision of Section 10-101, Revised Statutes 1943, as 
follows: 
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“If the interest on any such bonds is represented by coupon 
notes, such coupon notes shall contain a provision fixing the rate 
of interest they shall bear after due until they are paid, and if 
they contain no such provision, they bear interest at the rate of 
seven per cent per annum from the date of maturity until paid.” 


January 24, 1947 
COUNTY PUBLIC RECORDS BEING ORDERED DESTROYED 


Notification To Nebr. State Historical Society 
Before Destruction 


Mr. James C. Olson, Superintendent, Nebraska State Historical Society, 
Capitol Building: 


You call attention to the provisions of Chap. 54, Laws 1945 (Secs. 
23-356 and 23-357, R. S. Supp. 1945), which authorize the destruction of 
certain files, records, and miscellaneous papers in certain county offices 
after they have been filed or deposited in such offices for the prescribed 
time and when ordered destroyed by a district judge of the judicial district 
in which the county is located. You also refer to the provisions of Secs. 
82-104, 82-105, and 82-106, R. S. 1943, which provide for the preservation 
of public documents of historical interest. You inquire as follows: 


“1, Does R. S. 1943, 82-106, make it incumbent upon the 
county officers mentioned in Laws, 1945, Chapter 54, to notify 
the Secretary of the State Historical Society prior to the de- 
struction of any of the material mentioned in said laws? 


“2. Does R. S. 1943, 82-106, make it incumbent upon all of- 
ficials having custody of public documents to notify the Secre- 
tary of the State Historical Society prior to their destruction, 
and to give the Secretary an opportunity to examine such docu- 
ments before they are destroyed?” 


Sec. 82-104, R. S, 1948, provides: 


“The Nebraska State Historical Society shall be the custodian 
of all public records, documents, relics, and other material which 
the society may consider to be of historic value or interest, and 
which may be in any of the offices or vaults of the several de- 
partments of the state, in any of the institutions which receive 
appropriations of money from the Legislature of Nebraska, or 
in any of the county courthouses, city halls, or other public 
buildings within the State of Nebraska.” 


Sec. 82-105, R. S. 1948, provides that the Nebraska State Historica] 
Society shall obtain possession of historical material mentioned in Sec. 
82-104 whenever it has not been in active use for a period of at least 
twenty years or whenever it is liable to damage or destruction. 


Sec. 82-106, R. S. 1943, provides: 


“Every officer or board having control or management of 
any state department, institution or building shall notify the 
secretary of the Nebraska State Historical Society whenever any 
of the historical material mentioned in sections 82-104 and 82-105 
shall be in his or their care.” 
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Construing the three last-mentioned sections together, it is clear 
that the legislature intended that all of the public offices mentioned in 
Sec. 82-104, including offices in “county courthouses, city halls, or other 
public buildings,” should notify the Nebraska State Historical Society of 
historical material in their custody, as required by Sec. 82-106. In other 
words, the provisions of Sec. 82-106 apply to all county and city offices 
as well as to state offices, institutions, and buildings. 


Chap. 54, Laws 1945, must also be construed in relation to these 
sections, and it is my opinion that, before any public documents or 
material are destroyed as provided in Chap. 54, Laws 1945, notice must be 
given to the Nebraska State Historical Society, as provided in Sec. 82-106, 
R. S. 1943, and an opportunity given to the society to preserve documents 
and material of historical value. The answer to both of your questions 
is yes. 


January 27, 1947 
LEGISLATURE 


Bills Containing More Than One Subject 
And Subject Being Clearly Expressed In Title 
Constitutionality Of Legislative Bill Twenty One 


Honorable John F. Doyle, State Senator, Capitol Building: 


You request the opinion of this department as to whether L.B. 21, 
which has been introduced during the present session of the legislature, 
complies with the requirements of Section 14, Article III of the Con- 
stitution of Nebraska. 


The title to L.B. 21 reads follows: 


“FOR AN ACT to repeal obsolete laws appearing in the Revised 
Statutes of Nebraska, 1943, as follows: Article II, Chapter 
2; section 8-1,104; Article 9, Chapter 10; sections 18-1208, 
18-1209, 18-1210, 18-1211, 18-1212 and 18-1213; section 
24-213; sections 39-244, 39-245, 39-246, 39-247, 39-248, 39-301, 
39-302, 39-303, 39-304, 39-305, 39-306, 39-307, 39-308, 39-309, 
39-310, 39-311, 39-312, 39-313, 39-314, 39-315, 39-316, 39-317, 
39-318, 39-319, 39-320, 39-321, 39-822, 39-323, 39-324, 39-325, 
39-326, 39-348, 39-344, 39-345, 39-346, 39-347, 39-348, 39-349, 
39-350, 39-351, 39-352, 39-353, 39-354, 39-355, 39-356, 39-357, 
39- 358, 39- 613, 39- 614, 39-843, 39-' 344 and 39-845; Article 4 
Chapter 49; sections 71- 1512, 71- 1513, 71-1514, 71- 1515, 71-1516 and 
71-1517; sections 81-825, 81-826, 81-828 and 81- 829; and also to 
repeal as_ obsolete section 81-827, Revised Statutes Supple- 
ment, 1945,” 


Section’ 14, Article III of the Constitution contains this provision: 


“No bill shall contain more than one subject, and the same 
shall be clearly expressed in the title.” 


The laws which are proposed to be repealed by L.B. 21 relate to 
the following subjects: 


County Agricultural Societies and Fairs; Transfer of Judicial 
Receiverships of Insolvent Banks to the Department. of Banking; 
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Refinancing General Indebtedness by Political Sub-Divisions of 
School Districts, etc.; Municipal Highways; Disposition of 
Nebraska Supreme Court Reports; Maintenance of Public High- 
ways; Constitutional Reviewer of Legislative Bills; The “Hous- 
ing Corporation Law”; and The Nebraska Advisory Defense 
Committee. 


It is obvious that the laws proposed to be repealed relate to a wide 
variety of subjects, and the only characteristic which they possess in 
common, according to the title of the act, is that they are all obsolete. 


It has frequently been said by our Supreme Court that the pur- 
pose of the constitutional provision above quoted is to give notice, 
through the title of the bill, to the members of the legislature and the 
public, of the subject matter of the projected law and to prevent sur- 
reptitious legislation. County of Dawson v. South Side Irrigation Com- 
pany, 146 Neb. 512, 20 N.W. 2d 387; Endres v. McDonald, 115 Neb. 
827, 215 N. W. 114; Appeal Mercantile Company v. Barker, 92 Neb. 
669, 1388 N. W. 1133. 


It would appear to be just as important, and just as much within 
the purview of the constitutional provision that the members of the 
legislature and the public be apprised of the subject matter of laws 
that are proposed to be repealed as of laws that are proposed to be 
passed. 


The rule as to identification of acts proposed to be repealed is thus 
stated in 59 C.J. page 901, Section 504: 


“To effectuate an express repeal, a statute must so describe and 
distinguish the statute to be repealed, as by designation of its 
name, title or caption or by reference to its subject, contents or 
substance, as to leave no doubt as to what statute is intended.” 


I seriously question whether a mere reference to the number of the 
section proposed to be repealed is sufficient notice of the subject matter 
to satisfy the constitutional requirement that the subject of the act 
shall be clearly expressed in the title. 


An even more serious objection to this bill, in my opinion, is 
that it violates the constitutional provision which requires that no 
pill shall contain more than one subject. The rule is stated in 59 C.J. 
page 803, section 383 as follows: 


“An act repealing two or more prior statutes, both or all of 
which deal with the same subject, is unobjectionable; but an 
act which attempts to repeal existing statutes upon two or- 
more different subjects is bad for multifariousness.” 


It is my opinion that L.B. 21 violates Section 14, Article III of the- 
Constitution, first, because it contains more than one subject and,, 
second, because the subject is not clearly expressed in the title. 


January 28, 1947 
CHECKING AGAINST INSUFFICIENT BANK FUNDS 


Maker Executes Check In One County and Mails to Payee in Another 
County Where Prosecution Is Brought 


Mr. Otto H. Wellensiek, County Attorney, Nebraska City: 
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‘ You inquire: where the maker executes a check in one county and 
mails the same to the payee in another county, and the check is placed in 
the regular channels for collection and returned insufficient funds, in 
which county would a prosecution be brought for executing the check 
for insufficient funds. 


Sec. 28-1213, R. S. Supp. 1945, states in part: 


“Any person who, with intent to defraud, shall make or draw, 
utter or deliver any check, draft, assignment of funds * * *, 
knowing, at the time of such making, drawing, uttering or de- 
livering, that the maker or drawer has not sufficient funds in, 
or credit with, such bank, cooperative credit association or other 
depository for the payment of such check, draft, or assignment 
of funds in full upon its presentation, shall upon conviction be 
punished as follows * * *” 


In 22 C. J. S. 288, Sec. 185, it is stated: 


; “Generally, a prosecution for issuing a worthless check with 
intent to defraud is in the county where it was uttered and 
delivered.” 


In the case of Haines v. State, 185 Neb. 433, 281 N. W. 860, it is 
stated that “The crime of obtaining money by means of the bogus check 
was completed at the time the check was utttered and passed, * * *” 


When a person makes, utters and delivers a check with intent to de- 
fraud, knowing at the time of the execution and delivery that there are 
insufficient funds in the bank with which to pay the check, such execu- 
tion and delivery is a representation that the check would be paid on its 
presentation. If the check is mailed to the payee, delivery is deemed 
complete at the time the check is deposited in the government post of- 
fice, and prosecution would properly take place in the county where the 
check was uttered and delivered with intent to defraud. 


January 28, 1947 
SHERIFF DIED IN SEPTEMBER 1946 


Appointment Made to Fill The Vacancy 
Wife of Former Sheriff Acted As Jailer for Husband’s Unexpired Term 
Wife Not Appointed By New Sheriff as a Deputy 
Person Entitled to Jailer’s Fees For The Unexpired Term 


Mr. Elven A. Butterfield, County Attorney, Neligh: 


We have your recent inquiry in which you seek an opinion per- 
taining to the following facts. In September, 1946, your sheriff was kill- 
ed. “A” was appointed to fill the vacancy. The wife of the former sher- 
iff was allowed to act as jailer until the end of the term for which her 
husband was elected. No agreement was had with “A” pertaining to 
jailer’s fees and said jailer was not appointed as deputy, and you inquire 
who is entitled to the jailer’s fees for the time the jail was operated by 
the widow of the deceased sheriff. 


In the case of McFadden v. Cedar County, 95 Neb. 318, 145 N. W. 
639, it was stated that if the sheriff designates a person to occupy the 
residence furnished for the jailer by the county, and gives such person 
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the care of the jail and of the prisoners therein, and authorizes him to 
receive persons upon mittimus from the courts and confine them in the 
jail, and to perform other such duties as can only be performed by 
authority of the sheriff, the person so appointed should qualify as deputy; 
but in the performance of such duties he is a de facto officer, although 
he fails to take the oath of office. When the sheriff does not perform the 
duties of jailer in person, but appoints another who performs the duties 
of that office and who gets all of his compensation from the county, the 
sheriff is not entitled to fees as jailer. 


This opinion was followed in the case of Dorcey v. Thurston County, 
103 Neb. 43, 170 N. W. 499, where it was stated again that where a man 
is employed as jailer by the county board with the knowledge and consent 
of the sheriff, and is permitted by that officer to have the keys of the jail, 
to care for the prisoners, and to perform most of the duties of a jailer, 
knowing that the county is paying for such services, the sheriff is not en- 
titled to the statutory jailer fee. 


These cases definitely hold that under the circumstances described 
in your letter the sheriff is not entitled to the fees as jailer or for feeding 
prisoners; that when an individual acts in the capacity of jailer but does 
not take the oath as prescribed, that such person is a de facto officer and 
should be entitled to the fees which the statutes provide, It is therefore 
our opinion that the widow of the deceased sheriff, who acted as such jail- 
er from September, 1946, until the end of her deceased husband’s term, 
should file a claim with the county board for such fees earned. 


January 28, 1947 
COUNTY COMMISSIONERS 


Claim for Mileage Traveled In Privately Owned Cars 
On General County Business and During Days Directing Road Work 
Would Failure Heretofore to Claim This Mileage Be a Bar Now 


Mr. John M. Neff, County Attorney, Lexington: 
We have your recent communication in which you ask the following: 


“1, Can the commissioners claim 5¢ per mile for each mile 
necessarily traveled in privately owned cars upon business of the 
county in addition to the maximum salary of $1300.00? 


“2. Can they also claim mileage for each mile necessarily 
traveled in privately owned cars for the days they are actually 
employed directing road work? 


“3. Having not claimed this extra compensation in the past 
can they now submit a claim for reimbursement for such com- 
pensation?” 


Sec. 33-126, R. S. Supp. 1945, provides in part as follows: 


“Members of county board shall each be allowed for the time 
they shall be necessarily employed in the duties of that office the 
sum of five dollars per day and five cents per mile to be paid out 
of the general fund of the county; Provided, however, * * *.The 
total maximum amount of per diem compensation, to be paid or 
drawn by any member of the board, except as hereinafter provid- 
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ed, shall not exceed the following amounts per annum: * * * (3) 
in counties under township organization having twelve thou- 
sand or more and less than twenty-two thousand inhabitants, 
eight hundred dollars; (4) in similar counties not under town- 
ship organization, thirteen hundred dollars * * *. Members of a 
county board in counties of less than sixty thousand inhabitants, 
upon certifying the actual necessary miles traveled in privately 
owned cars upon business of the county, shall be paid from the 
general fund the sum of five cents per mile for each mile so 
traveled. For each day actually employed in directing road work 
in his or her district each member of the county board shall be 
paid the sum of five dollars per day to be paid out of the road 
fund of his or her district.” 


From the above it is our opinion that members of the county board 
within the category mentioned above may receive not to exceed thirteen 
hundred dollars, plus five cents per mile for each mile actually traveled 
in performing the duties of their office for services as members of such 
board, which said sums are to be paid out of the general fund. If such 
board member directs road work in his district, he may receive an addi- 
tional sum of five dollars per day for each day employed in such direc- 
tion, which said sum is to be paid from the district road fund. The stat- 
ute makes no provision for payment of mileage in directing road work. 


The statute before the 1945 amendment provided that “the total maxi- 
mum amount of compensation, including mileege and per diem * * * 
shall not exceed the following amounts per annum * * *” The 1945 amend- 
ment excluded mileage and stated, “The total maximum amount of per 
diem compensation * * * shall not exceed the following amounts per an- 
num”, We therefore assume it was the intention of the legislature that 
members of the board should receive such mileage in addition to the regu- 
lar compensation. This intention can also be gleaned from the last para- 
graph of Sec. 33-128, R. S. Supp. 1945, above quoted. 


The provisions pertaining to road work are the same in the original 
and amended sections. In construing this section our court in the case 
of State v. Adams County, 119 Neb. 826, 231 N. W. 29, stated that a board 
member, although entitled to additional compensation for directing road 
work, was not entitled to mileage. 


Sec. 23-185, R. S. 1943, says in part: 


“All claims against a county must be filed with the county 
clerk within ninety days from and after a time when any ma- 
terials or labor, which form the basis of the claim, shall have 
been furnished or performed * * *” 


And in the case of Verges v. County of Morrill, 143 Neb. 173, 9 N. W- 
(2d) 221, it was stated that the provisions as to filing claim and time 
within which filing must be made are both mandatory. 


It has, however, been held in Douglas County v. Taylor, 50 Neb. 
535, 70 N. W. 27, that the word “claim” refers only to claims originating 
in contract, express or implied, between the claimant and the county, and it 
would seem that the statute does not apply to claims arising by opera- 
tion of laws relating to statutory fees and salaries. 


In answer, therefore, to your third question, we are of the opinion 
that the only additional amount that may be claimed by members of a 
county board is the additional five cents per mile necessarily traveled in a 
private automobile while conducting the duties of that office, and such 
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claim may be filed with the board for such mileage incurred subsequent 
to the 10th day of August, 1945, at which time the amended Sec. 33-128, R. 
Ss. Supp. 1945, went into effect: As above stated, it should be borne in 
mind that such mileage cannot be collected by members of a board for 
directing road work within the respective districts. 


January 28, 1947 
COUNTY ATTORNEY’S PRIVATE LAW PRACTICE 


A Defendant Claims the Excess Sale Money 
In Tax Foreclosure Case Above Lien and Costs 
Eligibility of County Attorney to Represent a Claimant 
In This Expected Later Litigation 


Mr. Roy Blixt, County Attorney, Brewster: 
You state: 


“TI, as County Attorney, brought a tax foreclosure on behalf of 
Blaine County to foreclose a tax lien certificate. All of the de- 
fendants defaulted. At the sheriff’s sale, the property involved 
brought more than the lien and costs which leaves an excess. 
One of the defendants claims all of the excess and has asked if 
I would represent her in recovering it. Am I eligible to repre- 
sent this defendant? She does not question the right of the 
County to the lien and the lien has been fully satisfied. The 
excess is now held by the clerk of the District Court.” 


The general rule in regard to the participation by prosecuting at- 
torney in civil practice is stated in 18 C.J. 1308, Section 32, as follows: 


“He (the prosecuting attorney) is not prohibited, in the absence 
of statute, from representing private litigants where he owes no 
duty to the state.” 


Section 23-1206, R. S. Nebraska 1948, states in part: 


“No proseciting attorney shall receive any fee or reward from 
or on behu:f of any prosecutor or other individual for services 
in any prosecution or business which it shall be his official duty 
to attend, * * *.” 


Under the facts listed above we can not see where you have any 
further duty owing to the state by virtue of your office as prosecuting 
attorney. Your duties in the foreclosure of taxes have been completed, 
the county has received the rewards of the action you commenced, and 
such county is no further interested in the funds now in the hands of the 
clerk of the district court. Also we presume that any action which might 
be brought to determine the owner of such excess funds will not result 
in any criminal prosecution. 


It is, therefore, our opinion that in this particular case your duties as 
county attorney ceased when the tax lien was paid to the proper officer 
and the ownership of excess monies on hand is a matter of private liti- 
gation. Under these circumstances we can see no reason why you are 
not eligible to aet as attorney for parties litigant. 


22 


January 28, 1947 
COUNTIES 


Notice In Re Receiving Bids on Supplies Exceeding $500 
Using Bridge Funds to Riprap River Bank to Protect A Bridge 


Mr. W. L. Brennan, County’ Attorney, Butte: 


We are in receipt of your letter of the 20th, in which you request: 
our opinion on the following: 


1. Whether under Section 23-324.05, Revised Statutes, 1943, the 
county board gives notice by publication for one issue in a legal news- 
paper at least five days before the date of receiving bids for purchase 
of road equipment or supplies costing in excess of $500.00, the statutes 
are complied with pertaining to notice; and 


2. Whether the county board legally can expend county bridge monies 
for riprapping along a river bank so as to protect a bridge. 


In answer to your first inquiry, it is our opinion that for the pur- 
chasing of supplies, materials and contractual services as defined in Sec- 
tion 23-324.03 which exceeds the sum of $500.00, notice must be given in a 
legal newspaper at least five days before the final date of submittin; 
bids, that if the other matters provided in Section 23-324.05 are complied 
with, you are then complying with the statutes pertaining to the purchase 
of such supplies, materials, equipment and contractual service as re- 
quired by law. 


In answer to your second inquiry, generally speaking a county is re- 
sponsible for the construction and repair of bridges within their respec- 
tive counties. In the case Brown County vs. Keya Paha County, 88 Neb. 
117, it was stated: 


“Grading and riprapping may be essential parts of ap- 
proaches and abutments. Under the common law approaches 
and abutments were parts of bridges which counties were re- 
quired to build and repair. King v. York County, 7 East (Eng.) 
588; Witcher y. City of Somerville, 138 Mass. 454. The road 
laws of this state do not change the common law in this respect, 
but, on the contrary, the legislature has adopted it.” 


It is, therefore, our opinion that within the sound discretion of the 
county board, riprapping may be used and constructed for the purpose 
of protecting a bridge. The extent of such use must be left to the 
discretion of the county board since details will vary in each circum- 
stance. Funds for the construction of such riprapping may be taken from 
the county bridge fund. 


January 30, 1947 
BOILER INSPECTIONS 


Authority of State Boiler Inspector to Accept Reports On Omaha 
From Omaha Boiler Inspector In Lieu of Inspections Made by State 


Mr. Donald P. Miller, Commissioner of Labor, State House: 
We are in receipt of your recent letter in which you inquire whether 
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building inspector of the city of Omaha may inspect boilers and the re- 
ports of such inspection accepted by the boiler inspector of the State of 
Nebraska in lieu of inspections which may be made by the state. 


Sec. 48-702, R. S. 1943, requires the state boiler inspector to inspect 
or cause to be inspected steam boilers, tanks, etc., which may generate 
steam under pressure of more than fifteen pounds per square inch for 
power and heating purposes, and the only exception is Sec. 48-712, R. S. 
1948, which provides that if an inspection is made by inspectors of a re- 
putable insurance company, that the state boiler inspector may accept 
such reports without additional inspection. 


It is our opinion that the wording of the statute, “It shall be the 
duty of the state boiler inspector to inspect or cause to be inspected 
* * *” means that the state boiler inspector, or someone appointed by him 
and under his jurisdiction, should make such inspection, and therefore, 
the boiler inspector of the city of Omaha, not being appointed by the state 
boiler inspector and not being one of his agents, cannot, under our pres- 
ent statute, come within the provisions of the law and is not authorized 
to inspect on behalf of the state. 


January 30, 1947 
LEGISLATIVE MEMBERS 
Filling Vacancy Occurring After Primary Election 
Senator Earl J. Lee, Senate Chamber, Capito] Building: 


You call our attention to the provisions of Sec. 32-1206, R. S. 1943, 
relating to the filling of a vacancy in the office of a member of the 
legislature, which said vacancy occurs after a primary election, and ask 
ur opinion construing said statute. 


The first part of said section provides that a vacancy upon the ballot 
for member of the legislature, through any cause whatsoever, shall be 
filled by the filing with the Secretary of State petitions bearing the sig- 
natures of at least two hundred fifty electors of the district, of which at 
least twenty-five shall be electors of each county in the district. The 
latter part of said section provides as follows: 


“If there shall be a vacancy on the ballot after the pri- 
mary, the man polling the third highest in the primary shall be 
the candidate and if two vacancies exist then the third and fourth 
highest in the primary shall be the candidates, and in case there 
were no third and fourth highest in the primary, then candi- 
dates may file by petition, by securing ten per cent of the legal 
voters voting for Governor at the preceding election, and if more 
file than there are places vacant then the candidates shall be 
chosen by drawing for place. A vacancy shall be deemed to 
exist when the number of candidates for the office shall be less 
than twice the number of positions to be filled.” 


This section clearly provides two different methods of filling a va- 
cancy in the office of a member of the legislature which are entirely re- 
pugnant to each other. Our Supreme Court has held that where two sec- 
tions or portions of the same statute, passed at the same time, are in- 
consistent with and repugnant to each other, so much so that both 
cannot be enforced, the last section, or last words, will be allowed to pre- 
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vail and the section or words in conflict therewith held to be repealed. 
Ryan v. State, 5 Neb. 276; Omaha Real Estate Co. v. Kragscow, 47 Neb. 
Pee 66 N. W, 658; Kirby v. Omaha Bridge Com., 127 Neb. $82, 255 N. W.. 


It is our opinion that the above rule must be applied in construing the 
statute in the instant case and that the latter provision herein quoted is 
controlling. This was the construction placed upon this statute by the 
1943 Statute Revision Commission, and in their report to the legislature 
they recommended striking the first part of this section which was held 
to be repealed. This report was adopted by the 56th Session of the Ne- 
braska State Legislature. However, at the 57th Extraordinary Session 
of the Nebraska State Legislature the said section was amended and 
the section re-enacted in its original form. The fact, however, that the 
report of the Statute Revision Commission was adopted by the legisla- 
ture we believe shows a legislative construction which we may con- 
sider in now attempting to construe this statute. 


January 30, 1947 
TAX SALE CERTIFICATE 


Sheriff Sale Had But High Bid Not Completed By Payment 
Second Tax Sale Certificate Taken Out, Sale Had and Confirmed 
Without Including First Tax Sale Certificate and That Tax Remains 
Procedure to Cancel or Commute Taxes Under First Certificate 


Hon. Otto J. Prohs, Senate Chamber, Capitol Building: 
You request our opinion on the following statement of facts: 


“We have some tax sale certificates which were taken out 
by the county and some of the villages which have been can- 
celled by decree, sold at sheriff sale and bid in but not paid for. 


“Later the second tax sale was taken out on the same prop- 
erty cancelled by decree sold at sheriff sale, sale confirmed and 
a deed issued. However the first tax sale was not included with 
the second tax sale and the taxes stand against the property. 


“In most of these cases the sum received at our office was 
not enough to satisfy taxes on one of the certificates, and if 
legislation was passed to cancel taxes on the first tax sale the 
county and state would not be losing any money.” 


It is our opinion that the legislature has no power to cancel these 
taxes in view of the provisions of Sec. 4, Art. VIII, State Constitution, 
which prohibits the legislature from releasing or discharging any county, 
city, township, town or district whatever, or the inhabitants thereof, or 
any corporation, or the property therein, from their or its proportionate 
share of taxes to be levied for state purposes, or due any municipal cor- 
poration, “nor shall commutation for such taxes be authorized in any 
form whatever.” 


I am unable to suggest any legislation which could correct the 
situation which is described in Mr. Elliot’s letter. 


Sec. 77-1808, R. S. 1943, provides that “If any purchaser shall fail 
to so pay, then the parcel of land or town lot shall at once again be of- 


—) 


fered as if no such sale had been made.” It would appear that the same 
procedure would apply to cases where the property is purchased by a 
county or other political subdivision and should have been pursued in the 
first instance. Of course, if the purchasers of those lands could be in- 
duced to pay in the amount of their bids and then quitclaim to the present 
purchasers, it would probably solve the difficulty, but it would appear 
that until that is done, or until the unpaid taxes are paid, they must stand 
as a lien against the property. It would seem to be a matter for determin- 
ation by the courts rather than by the legislature. 


January 31, 1947 
COUNTY ROAD REGULATIONS 


Authority Of County Board To Require Permits To Move Buildings Over 
County Roads 


Mr. James H. Anderson, County Attorney, Gering, Nebraska: 


You inquire what authority the board of county commissioners has 
to regulate moving of buildings over county roads. We have carefully 
considered the many statutes pertaining to the powers of the county 
board and find none which pertain to such regulations, Our courts have 
repeatedly held that county commissioners possess no powers except such 
as are expressly granted or are incidentally necessary to carry expressly 
granted powers into effect. Since there is no statutory authority for 
county boards to require permits for removing of buildings over county 
roads, it is our opinion that such authority does not exist. County 
boards do not have the authority to make rules and regulations per- 
taining to highways such as has been granted to the Department of Roads 
and Irrigation of the State of Nebraska. 


The Department of Roads and Irrigation has control over and super- 
vision over only state and federal highways within this state, and any 
rules and regulations which it may promulgate would affect only such 
highways. This department has set forth rules and regulations per- 
taining to the moving of buildings, and I am enclosing a copy of such 
regulations to you with pertinent application forms. Anyone moving 
buildings on a public road is, of course, responsible for any damage done 
to the road, bridges, or approaches thereto, or to property of adjacent 
landowners injured. There is also legislation pertaining to interfering 
with poles and wires of public services companies. 


January 31, 1947 
SCHOOL DISTRICTS 


Registering Warrants Above Maximum Mill Levy 
For Current Expenses 
Registering Warrants Above Inadequate Budget Levy 
For Current Expenses To Finish School Year 
Hon. Fred A. Seaton, Senate Chamber, Capitol Building: 
You request our opinion as follows: 
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“Can a school district which levies the maximum mill levy as 
provided by law, register warrants for current operating costs? 


_ “Also can a school district which sets its budget at the be- 
ginning of the fiscal year, and the levy is found subsequently 
to be insufficient for the general school purposes for the year, 
register warrants to finish out the school term?” 


_ In our opinion both of your questions should be answered in the 
affirmative. 


In the case of State, ex rel. Collins v. Gardner, 79 Neb. 101, 112 N. 
W. 372, our Supreme Court held as follows: 


“There is no restriction in the school law upon the power 
of school district officers to issue warrants in payment of 
teachers’ wages and current expenses payable out of the general 
fund, and warrants issued for a liability of this nature incurred 
during previous years may be paid out of funds derived from 
taxes levied and collected during the current year. 


“The general fund of a school district is a continuing fund 
upon which warrants may be issued, and if not paid for want 
of funds they may be registered under the provisions of the 
warrant act, sections 10850, 10851, Ann. St., and paid in the order 
of their registration, upon the accumulation of money in the 
fund upon which they are drawn.” 


The law does not appear to have been modified since the above de- 
cision was announced and, on the basis of this case, our answer to your 
questions is yes. 


February 3, 1947 
SCHOOL LAND LEASES 


Legislative Authority To Grant Lessee An Absolute Right of Renewal 
Effect Of Competitor Offering A Bonus In Addition To The Annual Rental 


Senator Clyde F. Cretsinger, Senate Chamber, Capitol Building: 


You inquire whether the legislature may properly grant to the holders 
of school land leases an absolute right of renewal of their lease contracts, 
without a competitive bid, even though there is another person interested 
in securing the lease who is willing to pay a bonus in addition to the 
annual rental provided for in the lease. You state: 


“That is, if a third party is willing to pay a ten thousand 
dollar bonus for a twenty-five year lease on a section of wheat 
land, would the board of educational lands and funds, as trustee 
for the school lands have the right to refuse this offer?” 


The Nebraska public school lands are not the property of the state, 
but constitute a trust of which the state is the trustee. Under the pro- 
visions of our state constitution the Board of Educational Lands and 
Funds is charged with the control and management of these lands, subject 
to control by the legislature within constitutional limitations. 


In the acceptance of the grant from the federal government, and 
under the constitutional provisions relating to said trust, the state has 
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pledged itself to faithfully administer this trust and has agreed that 
these lands shall be used and expended in accordance with the terms of 
the grant and shall be devoted to no other purpose. 


In a recent case oar supreme court has said: 


“The state as trustee is without power threugh legislative 
means or otherwise to bestow a special benefit upon the defend- 
ant or any other person or corporation, public or private, at the 
expense of the cestui que trust, the public school system of the 
state.” 


Legislation which would require the Board of Educational Lands 
and Funds to grant a renewal lease to a lessee whose lease has expired, 
under circumstances such as you outline, would constitute a bestowal of 
a special benefit upon such lessee at the expense of the trust and would 
violate the conditions of the Brant and the provisions of our state 
constitution. 


By this opinion we do not mean to imply that a lessee whose lease 
has expired may not be given a preference in securing a renewal thereof, 
No doubt it is necessary, and to the benefit of the trust, that these school 
land leases are made attractive enough so that the lessee is willing to 
operate and care for the same properly and invest in the improvements 
necessary for efficient operation. We believe, therefore, that a lessee may 
be given a preference in securing the renewal lease to the extent that the 
granting of such preference constitutes a benefit to the trust. The ques- 
tion which must be considered is not the granting of benefits to a lessee, 
but whether this will constitute a benefit to the school trust. 


February 3, 1947 
TAX EXEMPT PROPERTY 


Fraternal Organization Using Part Of Its Property For 
Commercial Purposes 


Senator C. C. Lillibridge, Senate Chamber, State House: 
In your letter of January 30 you make the following inquiry: 


“Please advise me if a fraternal organization, owning their 
own property and building and using the same for public dances 
and as an Opera House and also holding a Beer License and 
operating the same, open to the public, are subject to R. E. taxes 
or not on the same.” 


Sec. 77-202, R. S. 1943, reads in part as follows: 


“The following property shall be exempt from taxes: * * * 
(3) Property owned and used exclusively for educational, reli- 
gious, charitable or cemetery purposes, when such property is 
not owned or used for financial gain or profit to either the owner 
or user; * * *.” 


We understand from your letter that you have in mind a building 
~which is used for commercial purposes part of the time and which is not 
ased exclusively for educational, religious or charitable purposes. This 
‘being true, it is our opinion that the building would be subject to real 
estate taxes. If a portion of the building, for instance the entire second 
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floor, were used exclusively for educational, religious or charitable pur- 
poses, and the first floor for commercial purposes, it would be possible 
to exempt the portion used for educational, religious or charitable pur- 
poses and to tax the balance of the building, under authority of the fol- 
lowing cases decided by the Supreme Court of Nebraska, to-wit: In re 
Masonic Temple Craft, 129 Neb. 293, 261 N. W. 569; 129 Neb. 827, 263 
N. W. 150; Y. M. C. A. v. Lancaster County, 106 Neb. 105, 182 N. W. 593, 
and Y; M. C. A. v. Douglas County, 60 Neb. 642, 83 N. W. 924. 


February 3, 1947 
CRIMINAL PROCEDURE 


Charge Was For Felony But Conviction Was Only For An Assault 
Authority To Charge Mileage Of State Witness From Oregon Against 
Defendant 


Mr. John E. Deming, Jr., County Attorney, Broken Bow: 


You state that in a recent criminal case the defendant was charged 
with a felony and found guilty only of assault; one of the state wit- 
nesses came from Oregon and you inquire whether or not mileage of this 
witness can be charged against the defendant. You refer also to Section 
33-139 and to the case of Ried v. State, 19 Neb. 695. 


Section 33-189 provides that witnesses before the district court shall 
receive two dollars for each day actually employed in attendance on the 
court and shall receive five cents for each mile necessarily traveled. 
Ried v. State also states: 


“The fees of a witness from another state, coming into this 
state in obedience to a subpoena issued on behalf of the state 
in a prosecution for a felony, and where the testimony of such 
witness is material and necessary, are taxable to a defendant 
where the prosecution results in a conviction of the defendant of 
the crime for the commission of which the prosecution was 
instituted.” 


We refer you, however, to the case of Biester v. State, 65 Neb. 276, 
where it is stated: 


“Costs made by the state in a futile effort to prove that an as- 
sault was felonious can not be taxed against the defendant, al- 
though convicted of an assault and battery.” 


The case further held that costs properly taxable to a defendant in a 
criminal case are not all the costs which the person having charge of 
the prosecution may see fit to make, but only such as there was actual, 
apparent or probable necessity for incurring and in determining what 
costs were actually, apparently or probably necessary, the district court 
is vested with a large discretion which will not be interfered with if 
fairly exercised. 


The fees and mileage of witnesses subpoenaed for the purpose of 
proving that an assault was felonious should not be charged against 
the defendant where the proof in regard to that particular allegation is 
favorable, the courts have held that there is neither reason nor justice of 
imposing on a person who has committed a misdemeanor the expense in- 
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eurred by the state in a futile effort of convicting him of a felony. 


It is our opinion, therefore, that in the allocation of costs it would 
be of little value to seek the assistance of a higher court if mileage of 
the witness indicated is not charged to the defendant. 


February 4, 1947 
DEPARTMENT OF ROADS AND IRRIGATION 


Authority To Purchase Property And Construct Buildings 
As An Incident In Highway Construction 
Interpretation Of The $420,000 Appropriation Bill Of 1945 


Honorable Daniel Garber, State Senator, State House: 
We have your recent request in which you inquire: 


“In view of the language of the Appropriations Bill of 1945, does 
the Highway Department have authority to buy a site and to let 
contract for $420,000 and to start construction on a testing lab- 
oratory near the penitentiary or on other location?” 


The Appropriation Bill of 1945 states: 


“Highway Cash Fund; appropriated for the purpose for which 
said money is or may be collected.” 


The bill continues that all gas tax funds that accrue from the gas tax 
not otherwise appropriated are appropriated to the Department of Roads 
and Irrigation. Section 66-424 specified the purpose for which gas taxes 
are collected and designates how such moneys shall be alloted by the 
Department of Roads and Irrigation. That is: 


“(1) for acquiring real estate, road materials, equipment and 
supplies to be used in the construction, reconstruction, improve- 
ment and maintenance of federal or state highways or federal 
feeder roads; (2) for the construction, reconstruction, improve- 
ment and maintenance of state or federal highways or federal 
feeder roads, including grading, drainage, structures, surfacing, 
roadside development, including landscaping, and other incidentals 
necessary for proper completion and protection of federal or 
state highways or federal feeder roads as the department shall, 
after investigation, find aral determine shall be for the best 
interests of the highway system of the state, either independent 
of or in conjunction with federal aid money for highway pur- 
poses; (3) for the share of the department of the costs of main- 
tenance of state aid bridges as provided in section 39-852; and 
(4) for planning studies in conjunction with federal highway 
funds for the purpose of analyzing traffic problems and financial 
conditions and problems relating to state, county, township, 
municipal, federal, and all other roads in the state, and for inci- 
dental costs in connection with the federal aid grade crossing 
program, for roads not on state or federal highways or federal 
feeder roads; * * *.” 


Section 25 of Article III, Nebraska State Constitution, specifies 
that: 


—_— 


“No money shall be drawn from the Treasury except in pur- 
suance of a specific appropriation made by law, i aaa 


The 1945 Appropriations Bill is specific in that it appropriates the 
gas tax money for the purposes provided in Section 66-424 above men- 
tioned. The question remains as to the interpretation of the last men- 
tioned statute. The 1931 Legislature’s Appropriations Bill pertaining to 
the Department of Public Works, now the Department of Roads and 
Irrigation, set up definite appropriations for salaries, wages, maintenance, 
ete, and further set up appropriations for a construction of buildings. 
Since that date and specifically since 1939 the Appropriations Bill has 
indirectly referred to particular sections of the statute which provided 
for expenditure of the gasoline fund and the allocation thereof by the 
Department of Roads and Irrigation. 


Under this particular section the Department of Roads and Irrigation 
has conducted an experimental and testing station on the grounds of the 
University of Nebraska; has purchased real estate and constructed build- 
ings thereon throughout the state; has maintained a large staff of en- 
gineers, draftsmen, etc., said department believing that the employment of 
such staff of experts, the acquisition of such real estate and the con- 
struction of such buildings for offices, repair shops and equipment and 
material storage were necessary to carry the statute into effect and were 
items incidental to the proper administration of the act and the function 
of the department. 


Neither the Appropriations Bill nor the statutes (66-424) specifically 
mention the construction of buildings or purchase of real estate and if 
we were to look only at cold type we would not hesitate to state that 
there is no specific appropriation for such expenditures. The Approp- 
riations Bill, however, prescribes that the gas tax money shall be ex- 
pended for the purposes for which it is or may be collected. 


The statute prescribing the allocation of such funds has for many 
years been interpreted by the department administering these funds to 
include the employment of engineers, draftsmen, and other mechanics. 
This interpretation has included a sub-department for testing material 
used for highway construction and for experimentations. Such inter- 
pretation has further included the purchasing and leasing of real estate 
and constructing buildings for offices, repair shops and storage facil- 
ities. We are informed that in excess of one hundred such sites and 
buildings have been acquired by the Department of Roads and Irrigation. 
Under this interpretation the Legislature has for years passed the Ap- 
propriations Bill in approximately the same language, indicating approval 
of such interpretation. 


In the case of State v. Sheldon, 79 Neb. 455, on page 462 thereof, we 
read: 


“All of the facts and circumstances indicate that the construction 
placed upon this statute during 40 years by those charged with 
its enforcement has been in good faith, with the full belief that 
not only the letter but the spirit of the law was being observed. 
In some jurisdictions long continued, contemporaneous and prac- 
tical construction by the legislative and executive departments 
has been followed, even though the courts believed the language 
under consideration clear and unambiguous. 8 Cyc. 737; 26 Am. 
& Eng. Ency. Law (2d ed.), 634. This court has stated that 
such construction will govern only where the language of the 
statute is doubtful, yet an examination of the decisions in this 
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state will disclose that in almost every instance such contem- 
poraneous, uniform and long-continued construction by public of- 
ficials in the execution of the law has been followed by this 
court. * * * The respective legislatures which have reenacted 
the provisions of the statutes from time to time must be pre- 
sumed to know of the practical construction which was being 
put upon the statute, and by reenacting it without change the 
presumption arises that the construction so placed upon it 
met with the legislative approval. Under such circumstances, 
it seems to us that if the practice is to be changed it ought to 
rest with the legislature, and not with the courts, to inaugurate 
the change.” 


This decision was followed in the case of State v. Bryan, 112 Neb. 
692, where it was ordered: 


“The construction of a statute of doubtful meaning given it by 
those whose duty it is to enforce it, and which construction the 
legislature has by its continued non-interference for a number 
of years acquiesced in, will be approved, unless as thus construed 
it contravenes some provision of the Constitution, or is clearly 
wrong.” 


Under these cases as decided in Nebraska, and considering the inter- 
pretation that the Department of Roads and Irrigation has placed 
upon the statute, it appears to us that authority existed to purchase prop- 
erty and construct a building thereon, which said building is to be used 
as an incident for the construction and maintenance of highways. 


February 4, 1947 
COUNTY SHERIFFS 
Fees on Mileage in Re Transporting State Institution Inmates 
Mrs. Harold Prince, Chairman, Board of Control, Capitol Building: 


We have your recent letter in which you request an opinion on the 
following: whether or not it is permissible for the Board of Control to 
pay a county sheriff mileage at the rate of eight cents per mile for trans- 
porting inmates from outside the state to an institution in Nebraska. 


We know of no law which authorizes the State of Nebraska to pay 
mileage of a sheriff for transporting inmates of state institutions. The 
only exception to this is where a sheriff may be appointed to execute a 
warrant under the criminal extradition act. It is, therefore, our opinion 
that the Board of Control does not have authority to pay a county sheriff 
for transporting inmates of state institutions whether such transportation 
has taken place within or without the State of Nebraska. 


February 5, 1947 
BOARD OF CONTROL 
Purchase of Supplies: Handling Bids; Discretionary Powers of Board 
Board of Control, State House: 
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In regard to your inquiry as to the proper method of handling bids 
for supplies. Section 83-141, R. S. 1943, provides in part, as follows: 


“Before any purchase of supplies may be made by the Board of 
Control, notice shall be given, at least ten days prior to the 
opening of bids, * * * *, Each bid shall be accompanied by a cer- 
tified check for five per cent of the amount thereof, payable 
to the board, * * * *, The board shall have the right to reject 
any and all bids but shall act fairly and impartially and, other 
things being equal, shall give prefereace to Nebraska dealers.” 


There can be no doubt that the Board of Control in buying supplies 
for the state has discretionary powers and does not act ministerially. 
(State ex rel Nebraska B. & I. Co. v. Board of Commissioners, 105 Neb. 
570). In common usage the term “technicalities” means things peculiar 
to a particular art or trade and often implying formal or quibbling nice- 
ty, (New Standard Dict.) but express provisions of our statute denote 
the will and intention of the Legislature and are not subject to change 
by the courts or administrative officers. Hence we are of the opinion 
that under the provisions of Sec. 83-141 a valid bid shall be accompanied 
by a certified check for five per cent of the amount thereof. 


February 6, 1947 
BRIDGES AND CULVERTS PURCHASE OR CONSTRUCTION 
Construction of L.B. 47 As to Constitutionality 
Mr. Wardner G. Scott, State Engineer, State House: 


You request our opinion as to whether Legislative Bill No. 47, in- 
troduced in the present session of the legislature, violates the con- 
stitutional provision which required that a bill shall contain no more 
than one subject, and the same shall be clearly expressed in the title. 


The title of L. B. No. 47 is as follows: 


“A BILL FOR AN ACT to amend sections 39-803, 39-850 
and 39-885, Revised Statutes of Nebraska, 1943, relating to 
bridges and culverts; to provide the duties of county boards or 
other officials having charge of highways in the various counties 
with reference to the construction, reconstruction and repair of 
bridges and culverts; to provide that the Department of Roads 
and Irrigation may be represented at letting of contracts for 
the erection and construction of state aid bridges when authoriz- 
ed by the State Engineer; to provide for the number of votes ne- 
cessary to approve the issuance of bonds by any county, town- 
ship or city in the state for the construction or purchase of inter- 
state bridges; to provide penalties; and to repeal the original 
sections.” 


I have carefully examined the bill and am of the opinion that it does 
not violate Sec. 14, Art. III of the Constitution, which is the constitutional 
provision to which you refer. 


In the case of Beisner v. Cochran, 138 Neb. 445, 293 N. W. 289, our 
Supreme Court held as follows: 


“If an act has but one general object, no matter how broad 
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that object may be, and contains no matter not germane there- 
to, and the title fairly expresses the subject of the bill, it does 
not violate section 14, art. III of the Constitution, providing that 
no bill shall contain more than one subject and the same shall 
be clearly expressed in the title.” 


In the case of State, ex rel. City of Columbus v. Price, 127 Neb. 132, 
254 N. W. 889, which involved the validity of certain statutes relating 
to the construction of sewers, the objection was raised that the act violated 
Sec. 14 of Art. III of the Constitution. In deciding against that objection, 
our Supreme Court held as follows: 


“Title of a bill may be general, but must be specific enough 
to answer the purpose of the constitutional requirement. 


“The title of an independant act authorizing the construction 
of sewers and providing that owners or occupants of the premises 
shall be charged for the services, and to raise money, is broad 
enough to include legislation authorizing issuance of mortgage 
and revenue bonds which do not impose a general liability upon 
the municipality but are secured only by the property and rev- 
nues of the sewerage system.” 


Other authorities could be cited to the same effect. 


The general subject of L. B. No. 47 is the construction or purchase 
of bridges and culverts, and it is my opinion that all provisions of the 
act are germane to that subject and that the bill does not violate the 
constitutional provision to which you refer. 


February 7, 1947 
COUNTIES 


Changing From Supervisor To Commissioner System 
Redistricting and Changing Boundaries Of The Commissioner Districts 


Mr. Russell A. Soucheck, County Attorney, Seward: 


I have your recent letter in which you inquire whether, when a 
county changes from the supervisor to the commissioner system of 
county government, the county is required to comply with Sec. 23-296, 
R. S. Supp. 1945, or whether the commissioners are authorized, under 
Sec. 23-151, R. S. 1948, to change the boundaries of the commissioner 
districts. 


Sec. 23-296, R. S. Supp. 1945, states as follows: 


“When township organization shall cease in any county, as 
provided by sections 23-292 to 23-295, the office of county commis- 
sioner which became vacant by reason of its adoption is hereby 
restored, and such county is hereby divided into commissioner 
districts, with the same boundaries and comprising the same 
territory as such districts had when township organization was 
adopted; Provided, when such a county votes to have the same 
number of commissioners as there were supervisors in the county, 
then the commissioner districts shall be the same districts as the 
former supervisor districts unless changed at a later date as 
provided by section 23-149.” 
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It is our opinion that this section provides only that such commis- 
sioner districts which had theretofore been established prior to the ac- 
ceptance of a township form of government are initially established for 
the purpose of having some initial territory form which commissioner may 
be appointed, and that under and by virtue of Sec. 23-151, R. S. 1943, 
the commissioners may redistrict the county, which districts will em- 
brace, as nearly as possible, an equal division of the population of the 
county. We further believe that the commissioners have such author- 
ity to redistrict, for the statute states that such redistricting shall not 
be changed more often than once in four years, and provided, further, 
that all commissioners are present at the session in which such redistrict- 
ing is ordered. 


February 7, 1947 
CHILDREN DELINQUENT 


Jurisdiction Of Court To Commit Child Over Eighteen 
To Industrial School And Superintendent May Refuse Admission 


Board of Control, State House: 


You state that a boy was committed to the industrial school at 
Kearney under the following facts: Delinquent was born January 30, 
1929. About a week before his eighteenth birthday he committed a 
criminal act. A few days before his eighteenth birthday a petition was 
filed in the district court of Douglas County, charging him with being a 
delinquent. A hearing was held before the court on February 1, 1947, 
which was after the boy had passed his eighteenth birthday. The com- 
mitment to the industrial school was dated February 4, 1947, and you 
inquire whether or not, under the above statement of facts, the super- 
intendent of the industrial school is required to accept said delinquent. 


The Constitution of the State of Nebraska provides: 


“The Legislature may provide by law for the establishment 
of a school or schools for the safe keeping, education, employ- 
ment and reformation of all children under the age of eighteen 
years, who, for want of proper parental care, or other cause, 
are growing up in mendicancy or crime.” 


Statutes enacted by the legislature pertaining to this particular 
problem are found in Secs. 83-463 to 83-471 inclusive, R.-S. 1943, and 
Secs. 43-206 to 43-218 inclusive, R. S. 1943, 


Sec. 83-465, R. S. 1948, states: 


“When a boy of sane mind, under the age of eighteen years, 
has been found guilty of any crime, except murder or man- 
slaughter, in any court of record in this state, the court may 
order that the boy be committed to the state industrial school. 
A copy of the order, under the seal of the court, shall be 
sufficient warrant for delivering the boy to the school and 
committing him to the custody of the superintendent.” 


Sec. 43-208, R. S. Supp. 1945, states in part: 


“When any child under the age of eighteen years shall be 
found to be delinquent, dependent or neglected within the mean- 
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ing of this act, the court may make an order committing the 
child to the (1) care of some suitable institution, (2) care of 
some reputable citizen of good moral character, (3) care of 
some association willing to receive it embracing in its objects 
the purpose of caring for or obtaining homes for dependent or 
neglected children, which association shall have been accredited 
as hereinafter provided or (4) care and eustody of the Board 
of Control. * * *” 


It appears to us that the only question involved in this case is, was 
it the intention of the legislature that no child shall be committed to 
industrial school who is over the age of eighteen, or, may a child be com- 
mitted to the industrial school over the age of eighteen when the de- 
linquency or the hearing on the delinquency was had while the child 
was under eighteen but the commitment made after eighteen. It is our 
opinion that the intent of the legislature was that whether or not a 
child was eligible to commitment to the state industrial school depend- 
ed upon the date of the commitment, and not when the acts of delinquency 
were committed or when the trial or hearing was had. 


The case of Ellingson v. Superintendent of the State Industrial School 
for Girls, 145 Neb. 851, 18 N. W. (2d) 299, was a case in which there 
was filed on November 10, 1944, a petition in which it was alleged 
that one “E” aged sixteen years, was a delinquent child. On the same 
day a hearing was had and the court found that “E” was sixteen years 
of age and fit subject for commitment to the girls’ industrial home at 
Geneva. The father of “E” later filed a petition in habeas corpus in the 
district court, stating to the effect that the court had no authority to 
commit his daughter to the industrial home, setting out his reasons 
therefor. In this case Chief Justice Simmons goes at length in tracing 
the history of the Constitution and statutes pertaining to commitment 
to the various industrial schools, and throughout the opinion the 
court definitely indicates that the age of commitment must be under 
sixteen. The statute was later amended, authorizing commitment under 
the age of eighteen, but we feel the rule would be the same in either 
instance. In the final paragraph of the opinion the court says: 


“Tt necessarily follows that the legislature has not conferred 
jurisdiction upon nor given authority to the courts to commit 
to the state industrial school a child over 16 years of age, who 
comes within the provisions of section 43-208, supra, and who 
has not pleaded guilty to or been convicted of any crime. It 
further follows that the order of the county court committing 
‘E’ to the Girls’ Industrial School was without authority and 
void, and that the trial court erred in denying the writ and 
remanding the child to the custody of that institution. See 
Rose v. Vosburg, 107 Neb. 847, 187 N. W. 46.” 


We therefore conclude that a child must be under the age of eigh- 
teen when committed to the industrial school and that, based upon the 
Ellingson opinion, the court is without jurisdiction to order anyone to a 
state industrial school who is over this age, and the court being without 
jurisdiction to enter such an order, the order is void and of no effect. 


We conclude further that the superintendent of the industrial school 
at Kearney is not required to accept individuals committed to that in- 
stitution who are over eighteen years of age, and that the child so 
wrongfully committed to the school should be returned to the committing 
authorities to be dealt with according to law. 
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February 10, 1947 
COUNTY COURT HOUSE BUILDING PROJECT 


Method Of Raising Funds; Limitations On Costs 
Construction Of L. B. 355 


Hon. Clyde F. Cretsinger, Senate Chamber, Capitol Building: 


You call attention to Legislative Bill No. 355, introduced by you to 
amend Sec. 23-120, R. S. 1943, relating to special levy by a county for 
the erection of a court house, and request our opinion. I have, as a 
consequence, reviewed an opinion given by this department to Mr. Firmin 
Q. Feltz, county attorney at Ogallala, Nebraska, under date of October 
18, 1946, which I wrote. 


As a result of my further study and investigation, I am convinced 
that I did not fully apprehend the situation which Mr. Feltz described or 
the precise question he had in mind. In writing that opinion, I was under 
the impression that the $55,000.00 previously levied was under the pro- 
visions of Sec. 23-120, R. S. 1943, relating to the special levy. I find, 
on further investigation, that this was not the case and that the $55,000.00 
bond issue mentioned by Mr. Feltz was not issued pursuant to the pro- 
visions of Sec. 23-120, relating to the special levy based on the petition of 
fifty-five per cent of the legal voters in the county. 


I believe that Sec. 23-120, R. S. 1948, as it now stands, provides two 
methods of raising funds for the erection of a county court house: 
first, by a bond issue which, if for more than $1,500.00 requires ap- 
proval by the people of the county at a general or special election, 
but which may be in any amount, the only limit being that placed by 
the people themselves in voting approval of the proposed bond issue; 
second, by the accumulation of a building fund through a special levy 
of not exceeding five mills annually, spread over a term of not exceed- 
ing five years, based on a petition signed by at least fifty-five per cent 
of the legal voters in the county, and which is limited to a total of 
$100,000.00. I believe that the one hundred thousand dollar limitation 
mentioned in Sec. 23-120 applies only to the second method of raising 
funds, namely, by special levy based on petition of fifty-five per cent of the 
voters, and not to the first method based on election of the voters. 


I trust that this clarification of our former opinion will be of as- 
sistance in your consideration of L. B. 355. 


February 13, 1947 
TAXATION 


National Bank’s Reserve Funds as Property Included 
With Surplus and Undivided Profits for Taxation 


Mr. James J. Fitzgerald, County Attorney, Douglas County Court House, 
Omaha: 


You request an opinion on the following question: 


“Prior to the adoption of L. B. 228, 1945 session laws amend- 
ing sections 77-708, 77-709 and 77-710, R S 1943, were the reserve 
funds of national banks properly included with surplus and 
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undivided profits in arriving at the true value of capital stock 
for intangible tax assessment purposes?” 


Under date of July 31, 1939, this department issued an opinion con- 
struing the sections of the statutes which you mention. After quot- 
ing from Sec. 77-710 as it then read, the opinion went on to say: 


“From the above it is clear that the assessor is to find the 
true value. To do so he may consider the market value of the 
stock, if any, and he may also give attention to the surplus 
and undivided profits as indicating the true value of the shares, 
together with any other pertinent data contained in statements 
of the bank, or which may be adduced from an examination of 
its records and testimony of its officers.” 


We believe that this opinion correctly states the law applicable to 
the statutes in question prior to their amendment in 1945. It follows 
that any pertinent data contained in the statements or records of the 
bank bearing on the true value of the shares of stock of the bank should 
be considered by the assessor, and this would ordinarily include any re- 
serve funds of the bank. 


The practice of banks and bankers concerning reserve funds appears 
to vary considerably. Some banks set aside so-called “reserve funds” 
for the purpose of meeting certain fixed charges, such as taxes, interest, 
etc. It would seem that funds set aside for such purposes might prop- 
erly be disregarded by the assessor as having little or no bearing on the 
true value of the stock. 


Frequently, however, reserve funds are set aside to meet contingent 
losses or expenses which cannot be foreseen but may reasonably be ex- 
pected. The setting aside of funds for such purposes, while sound 
business practice, does not justify the contention that they should not 
be considered as adding value to the shares of stock. Every prudent 
person will set aside a part of his property as a “reserve fund” for a 
“rainy day,” but until the rainy day comes and the fund is absorbed it 
remains a part of the property of the person and subject to taxation. 
Banks can claim no greater privileges in this respect than any other tax- 
payers. 


February 13, 1947 
SCHOOL LAND LEASES 


Effect of Applicant Subleasing to Another at Higher Rental 
Procedure to Authorize to Forfeit A Lease 


Senator Joe W. Leedom, Senate Chamber, Capitol Building: 
You quote from Sec. 72-233, R. S. 1948, the following: 


“«* * * Each such application shall contain an affidavit 
that the applicant desires to lease such land for the applicant’s 
own use and benefit, that the applicant will not sublease the 
same for a consideration greater than the rental stipulated in 
the original lease or contract, * * *.” 


And you inquire: 
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“Is this provision broad enough so the lease might be 
cancelled if violations of this section were brought to the at- 
tention of the Board of Educational Lands and Funds?” 


Sec. 72-234, R. S. 1948, recites certain covenants which must be 
contained in the lease. No mention is made of a covenant against sub- 
leasing. It is our opinion, however, that the application becomes a part 
of the lease contract and that, therefore, subleasing at a rental greater 
then that paid the state is a violation of the terms of the lease. 


Sec. 72-235, R. S. 1943, sets forth the grounds and procedure by which 
a lease may be forfeited by the Board of Educational Lands and Funds. 
The only ground stated is the nonpayment of rental; where the lessee 
is in default for a period of six months, the Board of Educational Lands 
and Funds may cause notice to be given such delinquent lessee that if 
the delinquency is not paid within ninety days his lease will be declared 
forfeited. We do not believe that this statute authorizes the board to 
forfeit a lease on any other ground than that set forth therein, namely, 
the nonpayment of rental. 


In the recent case of State v. Platte Valley Public Power & Irriga- 
tion Dist. et al., 15 S. C. J. 269, 23 N. W. 2d 300, which involved the tak- 
ing of more than two hundred acres of school lands, the undisputed 
evidence disclosed that the lessee of these lands, which were all hay 
meadow, had been for a period of years subleasing the same on a crop- 
share basis of one half of the hay produced. The returns to the lessee 
were far in excess of the rental paid to the state. We argued to the 
court that this subleasing arrangement constituted a violation of the 
covenants of the lease and that, therefore, the lessee had no claim for 
damages. While the court did not pass directly on the point, its opinion 
recognized the validity of the lease, which fact further substantiates 
our conclusions as hereinbefore set forth. 


No doubt the legislature could provide a procedure whereby the board 
would be authorized to forfeit a lease because of the subleasing of any 
of the lands covered by the same at a rental greater than that paid the 
state, or for breach of any other of the covenants of the lease; but until 
such procedure is provided, the only remedy available would be a resort 
to the courts of the state. 


February 18, 1947 
MOTOR VEHICLES 


Driving While Under Influence Of Liquor Or Drugs 
Constitutional Authority To Cause Impounding The Car 


Senator Harry F. Burnham, State House: 


In your letter of February 18th you ask us for an opinion on be- 
half of the Judiciary Committee as to whether or not Legislative Bill 
162 violates the Constitution of the State of Nebraska. As we un- 
derstand it your inquiry has to do with the provisions for impound- 
ing the car driven by a person under the influence of alcoholic liquor 
or under any drug. 


You desire the opinion by tomorrow morning and the time allowed 
does not permit us to give as much study to the question as we would 
like. However, from the research we have been able to carry out in 


—39.. 


the time limit we are of the opinion that the provision referred to is 
valid and does not violate any provisions of the Constitution of this 
state. 


This opinion is based upon cases decided under the liquor prohibi- 
tory statutes which provided for the forfeiture of automobiles used 
in the illegal transportation and sale of alcoholic liquors. It was 
held in the case of Robinson Cadillac Motor Car Company v. Ratekin, 
et al, 104 Neb. 369, that an automobile might be forfeited and sold 
under the statute even though there was a valid mortgage lien upon 
it even though the rights of the innocent holder of the mortgage were 
also forfeited. In the case of Sandovich v. Hawes, 113 Neb. 374, it was 
held that the statute mentioned authorized the forfeiture of a vehicle 
which is used in the unlawful transportation of intoxicating liquor 
when the owner of such vehicle has voluntarily placed it in the posses- 
sion of the person who uses it for such unlawful purpose. In_ this 
case the owner of the car was in the business of renting automobiles 
and the party who rented the car used it for the transportation of 
intoxicating liquors in violation of the law. The automobile was for- 
feited upon conviction of the operator and the owner of the car was 
denied the right to recover the proceeds from the sale thereof. 


February 19, 1947 
GAME, FORESTATION & PARKS COMMISSION 
Sale Or Disposition Of Excess Property On Hand 


ane Honorable Val Peterson, Governor of the State of Nebraska, State 
ouse: 


We have your recent communication in which the Game, Forestation 
and Parks Commission has requested your approval of the sale and dis- 
position of surplus wire in one of the state parks, such disposition to 
be by sale of such excess wire, and you inquire whether or not such 
procedure is authorized by statute. 


We have carefully checked the statutes pertaining to the above 
question and we fail to find any authority for the selling of any proper- 
ty by the Game, Forestation and Parks Commission, even though the 
same may be with approval of the Governor. It is our opinion that 
the only method in which such wire above mentioned may be sold or 
disposed of is to present the facts to the legislature and secure legis- 
lative approval therefor. Some departments have special statutory 
authority to dispose of surplus materials, such as the Department of 
Roads and Irrigation and the Board of Control. 


We believe that it would be for the best interests of the state that 
there be recommended to the legislature the enactment of a law that, 
when not otherwise provided by statute, any excess property on hand 
by any department of the state of Nebraska be reported to the State 
Purchasing Agent, and that if no disposition can be made of such 
excess property to any other department or agency of the state, that 
such Purchasing Agent be authorized to dispose of the same to the 
highest bidder for-cash, after the matter had been duly advertised. 


February 24, 1947 
COUNTY ATTORNEYS 


Duty To Compel A Defendant To Pay Alimony Allowance 
When There Are No Children Involved 


Mr. John E. Deming, Jr., County Attorney, Broken Bow: 
We have your inquiry of February 17 in which you ask: 


“Ts it the duty of the County Attorney to bring an action 
to compel a defendant in a divorce proceedings to pay temporary 
alimony allowed by the court, when there are no children in- 
volved?” 


In the case of In re Application of Niklaus, Niklaus v. Holloway, 
144 Neb. 503, 18 N. W. (2d) 655, on page 510 of the Nebraska Reports 
there is a quotation from Maryott v. State, 124 Neb. 274, 246 N. W. 
3843, where it is stated: 


“Where a party to an action fails to obey an order of the 
court, made for the benefit of the opposing party, the rule is 
well recognized that such act is, ordinarily, a mere civil con- 
tempt, and the rules applicable to a criminal contempt are not 
applicable. Where a civil contempt is charged, it may be by 
an affidavit by the party to the action who is injuriously af- 
fected. Procedure may be in the original action and need not 
be by information in the name of the state.’” 


And in the case of Staskiewicz v. State, 144 Neb. 581, it is stated: 


“* * * This court has held that a contempt proceeding to 
preserve the power and vindicate the dignity of the court and 


to punish for disobedience of its orders is a criminal contempt. 
* me IT 


It is a general rule that proceedings for contempt to enforce a 
civil remedy and to protect the private rights as parties litigant should 
be instituted by the aggrieved parties and need not be by the prosecuting 
attorney or in the name of the state. The enforcement of an order 
to pay temporary or permanent alimony appears to us to be in the na- 
ture of a civil action which may be commenced in the original divorce 
action, and is not such a case as requires the intervention of the county 
attorney. This opinion would be otherwise if a decree of divorce were 
entered requiring a party to support his children, since Sec. 28-450, R. 
§S. 1943, makes such refusal a crime. 


It is therefore our opinion that it is not the duty of the county at- 
torney to bring an action to compel a defendant in a divorce proceeding 
to pay alimony allowed by the court when there are no children involved, 
since this is purely a civil contempt the enforcement of which may be 
requested by the litigant. 


February 25, 1947 
ORTHOPEDIC HOSPITAL 


Method of Admission and Classification of Patients 
Construction of Secs. 83-301; 83-304; 43-507 R. S. “43 
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Board of Control, State House: 


In your letter of February 12 you request our opinion as to the 
correct method of admission and classification of patients in the Or- 
thopedic Hospital. 


In 1905 the legislature made provision for the establishment of 
an Orthopedic Hospital and prescribed the method to be followed in 
admitting patients for treatment. 


In 19385 an assistance program was instituted. Both the hospital 
and the assistance programs were intended as supplemental only to the 
duty of the county of their residence to care for the indigent (Sec. 
68-103, R. S. 1943). 


Sec. 83-303, R. S. 1948: 


“The Board of Control may, in its discretion, admit other 
crippled and deformed patients on the terms and rules that 
it may prescribe, whenever the result will not be to limit the 
advantages of the Nebraska Orthopedic Hospital for the pa- 
tients described in sections 83-301 and 83-302. All income 
from patients, or from any source, shall be paid into the 
State Treasury and placed to the credit of the hospital fund 
described in section 83-304.” 


We are therefore of the opinion that the legislature intended to 
make the facilities of the Orthopedic Hospital available first to those 
patients who cannot afford to pay for hospitalization, and second to 
those for whom payment can be arranged; that the Board of Control 
is strictly within its discretionary powers when it admits for hospitali- 
zation patients whose expenses are defrayed by the National Infan- 
tile Paralysis Foundation, or like agencies. 


February 25, 1947 
INDUSTRIAL LOAN & INVESTMENT COMPANIES 


Legal Loan Limit 
A Larger Federal Housing Authority Loan As An Exception 


Mr. J. P. McLain, Director, Department of Banking, State House: 


You say: 


“We are inviting consideration of Section 8-401, 8-402, 
8-433, Revised Statutes of Nebraska 1943—all having to do with 
industrial loan and investment companies but more _ specifi- 
cally, are we interested in that portion of Section 8-409: 


“‘No industrial loan and investment company shall make 
a loan to any one person or corporation primarily in excess 
of 10% of its combined capital and surplus.’ 


“One of the foregoing companies has a combined capital 
and surplus of $60,000.00 or a loan limit of $6,000.00. The 
Federal Housing Authority has appointed as an agent this 
industrial loan and investment company. It now desires to 
process as an agent real estate loans through its office for 
amounts ranging from a sum in excess of $6,000.00 to $100,- 


| 


000.00. It is understood that these loans are not to remain a 
part of the company’s assets but will be sold without recourse 
to an insurance company. 


“The opinion has been advanced that the provisions of 
Section 8-409 do not apply due to the conditions as set forth 
in Sections 8-711, 8-712 and 8-718. A copy of this opinion is 
enclosed. 


“We shall be pleased to receive your opinion as to the 
legal loan limit of this industrial loan and investment com- 
pany, with respect to its capacity as an agent of the Federal 
Housing Authority.” 


Sec. 8-713, R. S. 1948, which relates to the National Housing Act, 
states as follows: 


“No law of this state requiring security upon which 
loans or investments may be made, or prescribing the nature, 
amount or form of such security, or prescribing or limiting 
interest rates upon loans or investments, or prescribing or 
limiting the periods for which loans or investments may be 
made, shall be deemed to apply to loans or investments made 
pursuant to sections 8-711 and 8-712.” (Emphasis supplied.) 


It is our opinion that the last-quoted section does not supersede 
the provisions of Sec. 8-409, placing a limit upon the amount of the 
loan, but merely makes inapplicableany statutory provisions with 
reference to the nature, amount, or form of security, the rate of in- 
terest, or the periods for which loans or investments may be made. 
An industrial loan and investment company is therefore prohibited 
from making a loan in excess of ten per cent of its combined capital 
and surplus, even though such loan is one approved and guaranteed by 
the Federal Housing Authority. 


February 25, 1947 
SCHOOL DISTRICTS (RURAL) CONSOLIDATION 


Construction of Statutes, Procedure, Election, Etc. 
Legality Of Private Individuals Paying The Election Expense 


Mr. L. M. Clinton, County Attorney, Sidney: 


You state that there is a proposal to consolidate nine rural school 
districts with the Village of Dalton high school district and inquire with 
pera ence +o the appointment of a committee as set forth in Sec. 79-2403, 


It is our opinion that a consolidation under the provisions of Sec. 
79-2418, R. S. 1948, does not require the services of the committee which 
you mention. If a petition signed by not less than twenty-five per cent 
of the school electors in the said proposed consolidated district residing 
outside of the high school district is secured, an election may be held 
as provided in said section; and, if the consolidation is approved by sixty 
per cent or more of the votes cast in the district outside of the high 
school district, the county superintendent shall declare the territory to 
be so annexed, conditioned upon the approval of the board of education 
of the existing high school district. 


a 


You further state that the county superintendent has no funds 
available for the holding of such an election and inquire whether private 
individuals may contribute the necessary funds. 


The payment of the expense of an election by private individuals was 
approved in Murphy v. City of Spokane, 64 Wash. 681, 117 P. 476, 
wherein the court stated: 


«* * * The citizens of an entire community will not be pre- 
sumed to be bribed to vote for a measure they would otherwise 
have opposed because a body of their fellow citizens undertake 
to bear the expense of the election. * * *” 


See also Dishon v. Smith, 10 Ia. 212, and State ex rel. Newel v. Purdy, 36 
Wis. 213. 


February 25, 1947 
LIQUOR LICENSES AND RIGHTS OF LICENSEES 


Regulation For Manufacturers And Distributors 
Construction Of L. B. 324 


Senator John P. McKnight, Senate Chamber, Capitol Building: 
You request our opinion concerning this bill as follows: 


“Assume that a corporation that owns a corporation that 
is a manufacturer of alcoholic liquors outside of this state of 
Nebraska and presently owns and operates a corporation in 
Nebraska, that holds a wholesale distributor’s license (except 
beer) and engages in the wholesale distribution of liquor. 


“Would L. B. 324 be constitutional if enacted into law with- 
out the final provision of Sec. 2 which reads: ‘and provided 
further, nothing in this act contained shall be construed as in 
any manner affecting or making unlawful any agreements, ar- 
rangements of interests between a manufacturer of alcoholic 
liquors holding a manufacturer’s license under this act or any 
manufacturer of alcoholic liquors outside of this state manu- 
facturing alcoholic liquors (except beer) for distribution and 
sale within this state in effect on January 1, 1947, nor shall any 
manufacturer of alcoholic liquors holding a manufacturer’s 
license under this act, or any alcoholic liquor distributor holding 
an alcoholic liquor distributor’s license under this act on Jan- 
uary 1, 1947, and having any such agreements, arrangements 
or interests as of that day, be ineligible or disqualified from 
receiving and holding a license or renewal thereof under this 
act.’ ” 


I am of the opinion that if the provision of Sec. 2 which you quote 
were omitted, the validity of the act, insofar as it affects contracts existing 
at the time it becomes effective, might be successfully attacked on the 
eromnd that it impairs the obligation of contracts. 16 C. J. S. 799, Sec. 


I note that the provision you quote contains the phrase “in effect on 
January 1, 1947”. It appears to me that the controlling date should be 
the date the act becomes effective, and I respectfully suggest that the 
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words “January 1, 1947” be stricken and the words “the date this act 
becomes effective”, be substituted. 


February 26, 1947 
LEASEHOLDS 
Tenant’s Right To Remove Chicken House On Skids 
Board of Control, State House: 


In your letter of February 24 you request our opinion as to the 
Board of Control’s authority to remove a chicken house from leased 
premises. 


Our Nebraska Supreme Court has held that a tenant’s right to 
remove improvements erected by him may be exercised at any time before 
he yields possession.” Also, that “if improvement erected by tenant 
cannot be removed without considerable injury to the freehold, ordinarily 
te belongs to the owner of the fee.” Frost v. Schinkel, 121 Neb. 784, 238 


We are therefore of the opinion that a chicken house on skids which 
the Board of Control placed on leased premises may be removed prior 
to yielding possession of the real estate. 


February 27, 1947 
COUNTY SURVEYOR 


Filing Claim For His Per Diem Compensation And 
Allowance For Use Of Instruments 
Accounting To County For His Fees & Mileage Charges 


Mr. John M. Neff, County Attorney, Lexington: 


In your recent letter you inquire (1) whether the county surveyor 
may keep fees earned by. him and the county pay such surveyor for 
work actually performed for the county; (2) may mileage be paid to 
the surveyor in addition to his per diem, and whether that mileage 
should be ten cents per mile; (3) is the county required to pay the sur- 
veyor an allowance for use of instruments in addition to the per diem. 


Sec. 23-1107, R. S. Supp. 1945, specifies that the county surveyor 
shall be paid such per diem as may be fixed by the county board. Sec. 
33-116, R. S. 1948, states the fees that the surveyor is to receive and 
also states that all fees mentioned in that section of the statute must 
be accounted for and turned over to the county monthly. 


Under these statutes we are of the opinion that: 


(1) The county board must fix a per diem as the salary for 
the county surveyor. 


(2) Mileage of ten cents per mile must be charged by such 
surveyor and this mileage must be accounted for as other fees. 
If any mileage is to be allowed the surveyor for his personal 
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benefit, such allowance must be considered in fixing the per 
diem compensation. 


(8) The fees mentioned in Sec. 33-116 must be charged by 
the surveyor whether he performs the work for private in- 
dividuals or for the county, and all such fees must be accounted 
for and paid to the county treasurer monthly. 


(4) Sec. 33-116 provides that, “All necessary equipment, 
conveyance and repairs to said equipment, required in the 
performance of the duties of the office, shall be furnished such 
surveyor at the expense of the county.” If the county has no 
such equipment and it is desired that the surveyor use his 
own instruments and equipment, we see no reason why the 
county board and the surveyor cannot agree for the payment 
of specified amounts to the surveyor for the rental or use of 
such instruments and equipment. 


(5) The surveyor must file claim with the county for work 
performed as county surveyor, in accordance with the per diem 
agreed upon and the allowance for use of instruments. 


February 27, 1947 
COUNTY COMMISSIONERS 


Fund $20,000 From Sale Of Poor Farm 
Authority To Use The Fund To Purchase Supplies Before 
Being Appropriated In 1947-48 Budget 
Reducing Taxes Because Of Cash Balances If Fund Not Used 


Mr. Charles F. Adams, County Attorney, Aurora: 


We have your inquiry of December 31, 1946, in which you present 
the following facts. The county board of commissioners is about to 
dispose of your county poor farm for the sum of $20,000.00, and you 
inquire whether it is permissible to put this money in a special fund to 
be used for the purchase of road building and road maintenance equip- 
ment between now and June 30, 1947, and if the county is not allowed to 
spend this fund until the next budget year, will the county board be 
required to reduce general county taxes because of the cash balance re- 
maining on hand at the end of this fiscal year. 


It is our opinion that the money received from the sale of a county 
poor farm is required to be placed to the credit of the general fund of the 
county, and since this money has not been appropriated for the fiscal 
year 1946-1947, it cannot be expended until appropriated in the 1947-1948 

udget. 


Sec. 23-334, R. S. 1943, provides: 


“The county board of any county in the state of Nebraska 
shall have the power to transfer any unexpended balance or 
any portion thereof remaining in the county general fund at 
any time to any other county fund, when the interests of the 
county seem to demand such transfer; Provided, in no case shall 
such transfer reduce the amount of said county general fund 
below the sum of two thousand dollars.” 
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Therefore, if properly budgeted, the sum mentioned could be trans- 
ferred to any established fund. This would seem unnecessary, however, 
for the county board may set up in the budget the items of machinery 
and road building equipment for which the money may be expended within 
the general fund and make payments for such purchases out of the 
general fund. 


Sec, 23-910, R. S. Supp. 1945, states: 


“In arriving at the amounts required to be raised by taxation for 
each fund, the total requirements, the outstanding warrants, and 
the operating reserve shall be added and from such total shall 
be deducted the revenue from sources other than taxation and 
the cash on hand * * *.” 


This section indicates that if the $20,000.00 is needed for county 
purposes and such purposes are set out in the budget, then such cash 
on hand may be included in the amount to be deducted from the sums 
required and the balance raised by taxation. Thus the county board will 
not be compelled to reduce taxes because of cash balances. 


February 27, 1947 
AERONAUTICS 


Bond Issue Limitation For Airports And Landing Fields 
Construction Of 10-409 R. S. 43 And 3-211; 19-802 R. S. Supp. *45 


Mr. I. V. Packard, Director of Aeronautics, Capitol Building: 
You request our opinion as follows: 


“Your attention is called to the apparent conflict in Chap- 
ters 19-802 and 10-409 and it is respectfully requested that your 
office furnish the Department of Aeronautics with your opinion 
as to whether 19-802 would have precedence over 10-409 and if 
add how Chapter 3-211 could be amended to clarify the proce- 

ures. 


Secs. 3-211 and 19-802, R. S. Supp., 1945, were enacted at the 
same time as parts of the same act. It is our opinion that the provisions 
of Sec. 19-802 govern as to the procedure in cases of cities of the 
several classes and that other municipalities mentioned in the act 
must follow the procedure provided for issuance of bonds for internal 
improvements. 


Should it seem advisable to clarify the law as to the procedure to be 
followed in issuing aviation bonds, we suggest that this might be ac- 
complished by amending Sec. 19-802 to include not only cities but all 
municipalities mentioned in the act and by repealing Sec. 3-211. 


February 27, 1947 
ASSISTANCE FUND 


Allowing Payments To Osteopaths And Chiropractors 
Construction Of Amendment To L. B. 196 On Basis of 
Medical, Surgical And Hospital Care 
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Senator J. V. Benesch, Senate Chamber, Capitol Building: 


With reference to L. B. 196, now pending in the legislature, you in- 
quire: If L. B. 196 is amended as proposed in the bill, Section 1, lines 
12 and 138, and Section 2, lines 19 and 20, would such amendments permit 
the payment to osteopaths and chiropractors for their, services from the 
assistance fund? 


L. B. 196 undertakes to amend Section 68-206, R. S. 1943, as amended 
by L. B. 1, Special Session 1946, by striking out the following words in 
the last sentence of the section: “more than fifty dollars per month, 
exclusive of medical, surgical and hospital care, nor”; it also amends 
Section 68-404, R. S. Supp. 1945, as amended by L. B. 1, Special Ses- 
sion 1946, by striking out the same identical words in the last sentence of 
the section. 


It is our opinion that the term “medical” as it now appears in 
Section 68-206, R. S. 1943, as amended by the Special Session of 1946, 
must be construed to include the services of osteopaths and chiropractors. 
The term, construed with the provisions of Section 68-205, R. S. 1943, 
defining the requirements of a needy individual to include the amount 
necessary for his maintenance “in decency and health,” appears to us to 
authorize compensation from the assistance fund to a duly licensed 
practitioner of any of the healing arts whose services are deemed by the 
county board of assistance to be necessary and proper for the main- 
tenance of the health of the recipient. 


It follows, therefore, that the amendments proposed by L. B. 196 
would make no changes as to the right. of osteopaths and chiropractors 
to obtain payment for their services from the assistance fund, as, in 
our view of the matter, they are entitled to such payment under the 
law as it now stands. 


February 27, 1947 
: STATE INSTITUTIONS 


Feeble Minded Persons; Dependent And Neglected Children 
Commitment; Whether To Custody Of Board Of Control 
Or Directly To A State Institution 


Mrs. Harold Prince, Chairman, Board of Control, State House: 


We have your recent inquiry whether or not the committing magis- 
trate should commit a feeble-minded person or dependent and neglected 
child to the custody of the Board of Control, or whether such child 
should be committed to one of the state institutions. 


In Sec. 83-222, R. S. 1948, pertaining to feeble-minded persons, it’ is 
stated in part: 


“If at the hearing it shall appear that the person named in 
the application is a feeble-minded person and that the best 
interests of that person or the welfare of society require that 
he be committed to the institution for the feeble-minded, the 
court shall commit the feeble-minded person to the Nebraska 
Institution for the Feeble-minded and shall direct his re- 
moval thereto by a proper officer or person and his detention 
therein until duly discharged.” 
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Sec. 43-222, R. S. Supp. 1945, states as follows: 


“All minors under eighteen years of age, who, in the judg- 
ment of the juvenile court, are delinquent, dependent, defective 
or neglected and require state institutional care and custody shall 
be wards of the state, and shall be committed to the care and 
custody of the Board of Control, which board thereupon be- 
comes vested with the sole and exclusive custody of such minors. 
Until the Board of Control shall determine, upon investigation, 
what assignment of custody should be made, as provided in sec- 
tions 43-223 and 43-224, delinquent children shall be committed 
to a state industrial school, and dependent or neglected chil- 
dren to the Nebraska Home for Dependent Children.” 


It will be noted that the last-cited section states that until the Board 
of Control has opportunity to determine what assignment of custody 
should be made, delinquent children should be committed to a state in- 
dustrial school, and dependent or neglected children to the Nebraska 
Home for Dependent Children. 


From the statutes, therefore, it is our opinion that individuals should 
be committed directly to an institution and that, according to Sec. 43-222, 
by virtue of the commitment to an institution such commitment auto- 
matically places such individual under the sole and exclusive custody of 
the Board of Control, and after such commitment the Board of Control 
may determine what other assignment or what other disposition may be 
made of such individual. 


From the above it would seem that the statutory requirement is that 
committing magistrates commit children to institutions direct and do not 
commit them to the custody of the Board Control. 


February 7, 1947 
ESTATE TAXES 


Determining Tax When Wife Is Willed A Life Estate 
Which Is Worth Less Than Her Statutory One-Third 
And Which Would Be Exempt To Her Under The Law 


Mr. Philip Nyberg, County Attorney, Osceola: 
You state: 


“The testator in an estate here devised some personal 
property and a life estate in some real estate to his widow 
with the remaider to his four sons. The present worth of the 
widow’s share under the will is less than her statutory one- 
third. The question is what is the proper deduction from the 
remainder of the estate? What the widow actually takes un- 
der the will or the statutory one-third which would be 
exempt to her under the law? That is, can the children ob- 
tain any benefit from any exemption to which the widow 
would be entitled under the law? The widow’s interest would 
be free from tax in either event but it will make a differ- 
ence in the tax due from the children.” 


We believe that your question is answered by Sec. 77-2008, R. S. 
1948, which states that when any person shall bequeath or devise 
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any property or interest therein or income therefrom to the wife dur- 
ing the life of such devisee and legatee, with remainder to collateral 
heirs of the decedent, that the property so passing must be appraised 
immediately after the death at what was the fair market value 
thereof at the time of the death, and that after deducting therefrom 
the value of the life estate, or term of years, the prescribed tax on the 
remainder shall be immediately due and payable to the treasurer of 
the proper county. 


The proper deduction from the appraised value, therefore, is the 
actual value of the life estate, and not the statutory one-third which 
the widow would receive in the event the deceased died intestate or 
in the event she determined not to accept,.the provisions provided for 
her in the will. If the widow has selected to take under the will, the 
children can obtain no benefit from any exemptions to which the 
widow would be entitled under the law. 


March 38, 1947 
FALSE PRETENSES ; 


Constitutionality Of Amendment To 28-1207 R. S. 43 
Promise Of Future Action Without Present Intention To 
Complete The Promise 


Senator John P. McKnight, Senate Chamber, State House: 


We have your recent inquiry in which you request an opinion 
whether an amendment to Sec. 28-1207, R. S. 1943, is constitutional. The 
emenemene is included in the beginning of the section and reads as 
ollows: 


“Whoever by false pretense or pretenses, or by a promis- 
sory representation as to some future action to be taken by the 
person making the representation where made with the pre- 
sent intent that such future action would not be performed or 
carried out, * * *” 


We have found nothing, either in the Constitution or in related 
cases, which would indicate that the proposed amendment is in any 
manner unconstitutional. In the late case of Brennan vy. State, 140 
Neb. 277, it is stated that, “Reliance by the owner of property upon 
a promise by the accused to do something in the future does not 
constitute a crime under the act.” This case was reversed on rehearing, 
and again, in 141 Neb. 205, there is found in the opinion, “The fact 
that representations as to future transactions were made and relied 
upon also does not dispose of the false and fraudulent representation 
made as to an existing fact.” 


The amendment is germane to the subject-matter of the original 
section, and further, our court has consistently stated that a promise 
to do something in the future is not within the legislative enactments 
and mentioned nothing as to legislation pertaining to facts and repre- 
sentations as to future transactions as being unconstitutional. We 
are therefore of the opinion that the amendment is constitutional. 


March 3, 1947 
VITAL STATISTICS RECORDS 


Making Alterations And Corrections On Original Records 
Validity And Procedure 


Bureau of Vital Statistics, State House: 
We have your letter of February 14 in which you inquire: 


“(1) Is is permissible to make any alterations on the face of the 
original records filed with this office? 


“(2) If a child is unnamed at the time the birth record is filed 
in this office, may the name given the child be entered at a 
later date? May corrections be made in spelling, dates, sex, 
and color upon presentation or evidence that is used in 
establishing certificates of delayed birth registration. The 
evidence to be filed permanently in this office as authority 
for making the correction.” 


In answer to your inquiry, we have carefully checked the statutes 
and we do not find authority for making alterations or corrections on 
original records, nor do we find any statute prohibiting the same. We 
see no impropriety in making alterations or corrections, providing that 
such alterations and corrections are accompanied by a certificate show- 
ing the date such alterations and corrections are made, what alterations 
and corrections were made, and the authority for the making thereof. 
Under the circumstances we do not believe any such changes, alter- 
ations, or corrections should be made unless upon order of a court of 
competert jurisdiction. 


When copies of such certificates are requested, the certificate of 
the registrar should accompany such copy, showing the data above 
mentioned. 


March 3, 1947 
BOARD OF CONTROL 


Authority To Increase Salaries Of Officers And Employees 
Effective Any Date Other Than July First 


Board of Control, Capitol Building: 


You inquire whether under Section 83-127, Revised Statutes of 
Nebraska, 1943, the Board of Control may authorize an increase in 
salary of officers and employees under the jurisdiction of the Board, 
effective on any date during the year other than July first. 


Section 83-127 provides in part as follows: 


“The Board of Control shall annually, on July 1 of each 
year, fix the salaries, not already specified by law, of all offi- 
cers and employees of institutions under its control. All salary 
schedules shall become operative on July 1 of each year, and 
shall be included in the estimates of expenses submitted py 
the chief officers of each institution, * * *” 
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From the above it is our opinion that all salary schedules are 
effective as of July first of each year and may be changed to go into 
effect on that date only. 


March 3, 1947 
CRIMINAL LAW 


Illegal Possession Of Intoxicating Liquor 
Disposition Of Liquor After Fine Upon Guilty Plea 


Nebraska Liquor Control Commission, Capitol Building: 
You request our opinion on the following statement of facts: 


A party was arrested in unlawful possession of 30 cases of 
whiskey which were found in his automobile. Federal of- 
ficers took possession of the automobile. The whiskey has 
been left in the custody of the county sheriff where the ar- 
rest was made. The party was charged in the county court 
with illegal possession of the liquor, pleaded guilty and was 
fined $100.00 which fine he has presumably paid. The whiskey 
was not seized under a search warrant but was found in the 
party’s possession by the officer making the arrest. 


hi You inquire as to what lawful disposition can be made of this 
jiquor. 


It is our opinion that this liquor should be sold upon an order of 
the court in the manner provided in Sections 53-1,111 and 53-1,113, R. S. 
1943. 


We do not construe these statutes to apply only to liquor or other 
contraband seized under search warrants but to all liquor and other 
contraband “unlawfully manufactured, stored, kept, sold or otherwise 
disposed of”. Certainly the guilty party has no right of property or 
possession in the liquor under the express provisions of Section 53-1,111, 
whether it has been taken under a search warrant or not, and it 
‘seems quite evident to us that the statutes mentioned were intended 
to include all liquor and other contraband unlawfully manufactured, 
kept or sold without regard to the manner in which the law enforcement 
officers obtained possession. 


March 7, 1947 
LIQUOR OR BEER LICENSES 


Eligibility Of Member Of City Council Or Village Board 
Eligibility Of The Spouse Of Such Member 


Mr. W. O. Baldwin, County Attorney, Hebron, Nebraska: 


We are in receipt of your letter requesting our opinion on the fol- 
lowing: 


“Are members of the city council or village board eligible 
for a beer or liquor license in their municipality? Are wives of 
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the members of the city council or village board eligible for a 
beer or liquor license in their municipality?” 


Sec. 53-125, R. S. 1943, specifies and classifies persons to whom beer 
or liquor licenses shall not be issued. A member of the city council or 
village board or a spouse of such member are not mentioned as being in- 
eligible to secure such license, and it is therefore our opinion that these 
individuals are eligible for beer and liquor licenses. 


It is our suggestion, however, that in the event such individuals make 
applications, that the interested parties not sit in their official capacity 
pale such license is under consideration by the city council or village 

joard. 


: March 7, 1947 
CHILDREN’S DESERTION AND NON-SUPPORT 


Venue For Prosecution Of The Father Offender 
Father Domiciled In Different County From Children 


Mr. Andrew D. Mapes, County Attorney, Norfolk, Nebraska: 


We have your recent inquiry in which you state that the mother of 
certain children passed away about eleven years ago and that since that 
time the children have made their home with the maternal grandmother. 
The father lives in Battle Creek, Nebraska, and has lived there all the 
time except when he was in the armed forces. Seven or eight years ago 
the materal grandmother moved to Lincoln, Nebraska, and the two children 
went with her. The father made an allotment for these children during 
the time he was in the army, but has provided practically nothing to- 
ward their support since the mother died. Due to somewhat changed 
circumstances, it is now necessary that the father assist in the support of 
these children, and you inquire in which county institution proceedings 
should be had—Madison County or Lancaster County. 


Our Nebraska Supreme Court has not passed directly upon this sub- 
ject. 39 Am. Jur. 786, Sec. 117, states: 


«* % %* Except as indicated in the paragraph next following, 
however, venue of an offense under statutes punishing the de- 
sertion and non-support of children is generally determinable 
on the principle that such an offense is negative, consisting in 
the omission of a duty, and is therefore to be regarded as com- 
mitted where the omission to perform that duty occurs, so as to 
authorize the prosecution of the offender: at such place. * * * 
The rule prevailing in the majority of jurisdictions accords with 
this view and is to the effect that the offender may properly be 
indicted and tried in the state or county where the child was 
living at the time of the culpable omission of parental duty, 
even though the accused was at another place during such 
time, *°*) #7 


In the case of Preston v. State, 106 Neb. 848, 184 N. W. 925, which 
is a case not directly in point, our court remarked, “ ‘The county in 
which the home is fixes the venue of the offense.’” In order to sub- 
stantiate this statement, it quotes Cuthbertson v. State, 72 Neb. 727, 101 
N. W. 1031; State v. Dvoracek (Iowa), 118 N. W. 399; and In re 
Price (Mich.), 134 N. W. 721. 


='53— 


The case of In re Price, above mentioned, which was quoted with ap- 
proval by our court in the Preston case, states: 


“‘In order to warrant a conviction for abandonment, the 
desertion must have taken place in the state; but the place 
where the children were, and not where the father was, at the 
time or during the period complained of fixes the venue of a 
prosecution for nonsupport of the children’ (citing 29 Cyc. 1678) 
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“ot * * But it is to be observed that the personal presence 
of the offender is not always an indispensable element in fixing 
the local jurisdiction of a criminal offense. A crime is, in legal 
contemplation, committed in the place where the doer’s act takes 
effect, whether he is himself in such place or not; in this way 
one may even perpetrate an offense against a state or county 
upon whose soil he never set foot. * * ** 


“ce * * To the same effect is the case of State v. Dvoracek, 
140 Iowa, 266, 118 N. W. 399, where it was held that one who 
neglected to provide for his wife and children, in violation of the 
statute, was properly indicted in the county in which the duty 
to provide for them should be discharged; that is, in the county 
where they resided.” 


In Dvoracek v. State, mentioned above, the court said: 


“The penalty is denounced, not on the commission of any 
affirmative act, but on the omission of the plainest duty. Neces- 
sarily, then, the venue depends on where the omission to per- 
form the duty occurred. * * * The offense is somewhat novel, 
but upon full consideration we are of the opinion that the venue 
is in the county where the duty of providing for the wife and 
children should be discharged.” 


In the case of Schmidt v. State, 110 Neb. 504, 194 N. W. 679, the 
husband sent the wife and child to her parents’ home until such time as 
he could find a new location, at which time he was to send for her. The 
wife and child continued to reside with the parents, the husband failing 
to support them. A prosecution was had in the county where the wife 
and child resided with her parents. The defendant objected to the juris- 
diction and asked for a directed verdict for that reason. The court said: 


“« * * it seems perfectly clear that it was defendant’s in- 
tention to have his wife live in Pierce county with her father 
until defendant established a new home. Under the condition of 
the record at the time the motion for a directed verdict was made, 
we are of the view that the court was right in refusing to direct 
a verdict in favor of the defendant.” 


From the above it is our opinion that the venue in the instant case 
for the filing of a complaint for violation of Sec. 28-449, R. S. 1943, 
would be laid in Lancaster County. 


March 10, 1947 
SCHOOL RETIREMENT SYSTEM 
Constitutionality Of Amendment To Forfeit Benefits For Striking 
Honorable John P. McKnight, Senate Chamber, Capitol Building: 
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You request our opinion as to the constitutionality of L. B. 180 in 
respect to the proposed amendment to Section 79-2928, R. S. Supp. 1945, 
which reads as follows: 


«* * * provided, further, if any school employee shall strike 
or enter into any strike agreement against the district employing 
him, all of his accumulated contributions shall be forfeited to 
the retirement system and credited to the contingent fund at. 
that time.” 


It is our opinion that this proposed amendment violates the provi- 
sions of the state and federal constitutions which provide that no 
person shall be deprived of his property without due process of law. 


The contribution of the teacher to the retirement fund is deducted 
from his salary and, to that extent, he has a vested right in the fund. 
It is his property. Striking, or entering into an agreement to strike, is 
not a crime in this state. The proposed amendment would cause the 
teacher to forfeit his vested right to his accumulated contributions to 
the retirement fund without a hearing of any kind and for the performance 
of that which, in Nebraska, is a lawful act. This appears to us to be 
a clear violation of the constitutional provisions above mentioned. Mc- 
Connell v. McKillip, 71 Neb. 712, 99 N. W. 505; State v. Moores, 52 Neb. 
770, 73 N. W. 299; 12 C. J. 931, Section 442; 12 C. J. 956, Section 486. 


March 11, 1947 
MOTOR VEHICLES DIRECTOR 


Safety-Responsibility Act 
Delegating Judicial Function To The Director 
Constitutionality Of Legislative Bill 285 


Honorable John P. McKnight, Senate Chamber, Capitol Building: 
You request our opinion as follows: 


“A question has been raised by the Judiciary Committee as to 
the constitutionality of L. B. 285, copy attached, as to the pro- 
posed new matter in Section 1, lines 19 to 24, inclusive, in respect 
that the measure as drafted proposes to delegate a judicial 
function to the Director of Motor Vehicles. 


“May the Committee be furnished with your opinion as to the 
constitutionality of this proposed measure.” 


The new matter to which you refer reads as follows: 


“* * * and provided further, if the director of motor vehicles 
can determine from the report of the accident that one of the 
parties to the accident is not to blame therefor, he may waive 
the provisions of this section on behalf of the department, as 
to such person involved.” 


Our supreme court in the case of Laverty v. Cochran, 182 Neb. 118, 
271 N. W. 354, defined judicial power as “the authority to hear and de- 
termine a controversy as to rights and upon such determination to 
render a judgment binding upon the disputants.” 


While the proposed amendment quoted above from L. B. 285 does 
—55— 


authorize the director of motor vehicles to determine certain facts from 
the reports of accidents submitted we do not believe that it goes to the 
length of submitting controversies to him for decision, and hence, that 
it does not constitute a delegation of judicial power to him. 


In State ex rel. Crosby v. Moorhead, 100 Neb. 298, 159 N. W. 412, 
an act providing that the county attorney shall be ex officio county cor- 
oner, was attacked on the ground that it violated the constitution by 
conferring judicial powers on an executive officer. Our supreme court, 
in ruling against this contention, held that the power to investigate and 
determine facts is not a judicial proceeding within the meaning of the 
constitution. Essentially the same rule was announced by our supreme 
court in Enterprise Irrigation District v. Tri-State Land Co., 92 Neb. 
121, 188 N. W. 171. 


The general rule is thus stated in 12 C. J. 901, Sec. 407: “The mere 
power to ascertain or determine facts is not essentially judicial and may 
be vested in executive officers,” etc. 


While the question is not entirely free from doubt, it is our opinion 
that the proposed amendment confers no judicial authority on the director 
of motor vehicles and is not repugnant to the constitution. Whatever 
doubt may exist could perhaps be removed by slight changes in the 
phraseology without affecting the purpose of the bill. 


March 12, 1947 
COUNTY REDISTRICTING 


Areas Equal In Size But Population 7358; 2986; 3823 
Legality Of Non-Equal Division Of Population 


Mr. Russell A. Souchek, County Attorney, Seward: 


We are in receipt of your recent correspondence in which you state 
that the county board of commissioners has arrived at a plan for re- 
districting your county. Under their plan the first district would have 
a population of 7,358; the second district, 2,986; the third district, 3,823. 
‘The plan divides the county into three areas almost equal in size and 
almost the same road mileage. 


You inquire whether such plan of redistricting is legal and proper 
in view of our opinion to you under date of February 6, 1947, in which 
we stated that population should be taken into consideration in redis- 
tricting the county. 


The case of State v. Moorhead, 99 Neb. 527, 156 N. W. 1067, appears 
to be the leading case in Nebraska on this particular subject. This was 
a case in which the legislature attempted to redistrict Douglas County, 
within which districts there was an unequal distribution of population. 
Our court in that case said that, “It is not required that equality of rep- 
resentation shall be mathematically exact. But the apportionment of 
representatives of the people in any government body must be according 
to the population represented as near as may be.” 


We realize that Sec. 23-151, R. S. 1943, states that in counties hav- 
ing a population of over 125,000, which at the time of the decision of 
the Moorhead case was the only county coming within that particular 
category, there should be, as nearly as possible, an equal division of 
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population. There appears to be no restriction, as far as the statutes 
are concerned, in counties of less population. 


It is our opinion, however, that if the legislature has no authority 
or power to create districts, in which districts the population is unequal, 
the county board has no such right or authority, and any attempt to 
redistrict a county in which the population of the various districts is 
not proportionate or not taken into consideration is void. 


The Moorhead case further states: 


“Counties are by the Constitution and statutes given con- 
trol of their own local matters. No one outside of the county 
is vitally interested in these matters, and every one in the 
county is interested equally with all others. To give them 
unequal power in the local government of the county violates 
the constitutional right of representation as plainly and in the 
same degree as unequal representation in the state legislature 
or in congress would violate the constitutional right of repre- 
sentation in public affairs.” 


The Supreme Court of Michigan in the case of Giddings v. Blacker, 
93 Mich. 1, 52 N. W. 944, stated: 


“It was never contemplated that one elector should possess 
two or three times more influence, in the person of a represent- 
ative or senator, than another elector in another district. Each, 
in so far as it is practicable, is, under the Constitution, possessed 
of equal power and influence. Equality in such matters lies at 
the basis of our free government.” 


The Moorhead case, above mentioned, is quoted with approval in 
the case of Rogers v. Morgan, 127 Neb. 456, 256 N. W. 1, and an en- 
lightening annotation on this particular subject is found in 2 A. L. R. 
1337. The annotation holds, quoting numerous cases, that the principle 
of equality of representation lies at the foundation of representative 
government, and requires that no voter shall exercise, in the selection of 
representatives, a greater voting power than any other voters. It is, 
therefore, a requirement that representative districts shall be equal in 
population as nearly as possible. 


We are therefore of the opinion that any attempt to redistrict the 
county without taking into consideration, as nearly as practicable, an 
equal division of population of the county will be null and void. This 
does not mean that the division of population within the districts must 
be mathematically perfect, but a sincere effort must be made by the 
commissioners to divide the county as nearly as possible into three 
commissioner districts in which the population of all districts will be 
proportionately equal. 


March 12, 1947 
COUNTY SHERIFF AS CHIEF OF POLICE 


Secs. 32-209 And 16-308, R. S. ’43 
Legality And Problems To Be Considered 


Mr. Otto H. Wellensiek, County Attorney, Nebraska City: 
In your recent letter you request our opinion as to whether a duly 
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‘elected county sheriff may also serve as chief of police in a county seat 
town. 


Sec. 32-209, R. S. 1948, provides in part as follows: 


“In each county there shall be elected * * * in the year 1946 
and every fourth year thereafter, one sheriff * * * for the term 
of four years; * * *.” 


Sec. 16-308, R. S. 1943, reads in part: 


«“* * * The mayor may, by and with the consent of the council 
or a majority of them, appoint a chief of police, together with 
such regular police as the mayor and council shall see fit, and 
such officers may be removed by the mayor at pleasure. * * *,” 


Courts generally have held that two offices may be held by the same 
person where the duties of the respective offices are not incompatible 
or when one is not subordinate to the other (L. R. A. 1917A, p. 219). 


In the case of Cornell v. Irvine, 56 Neb. 657, 77 N. W. 114, the 
auditor of public accounts refused to pay a salary warrant for the reason 
that the same person had been paid a salary for the same period for 
another office. In part, the court said: 


“The statute which created the office of commissioner of the 
supreme court in terms made incompatible with the duties of 
that office but one line of employment and that was the practice 
of law. It seems to us that this fect serves to illustrate the 
proposition stated by Chief Justice Wright for the Iowa su- 
preme court, that the state can guard its interests by fixing 
the limit outside of which an officer may not perform other 
functions. In the case at bar general words of restriction could 
as well have been employed as particular words, and if it had 
been the legislative intent by statute to declare the duties of a 
commissioner of the supreme court to be incompatible with the 
duties of lecturer to the law class, no doubt the desired inhi- 
bition would have been extended beyond the practice of law, 
either by broader, particular restrictive terms, or by language 
as effective, but general in its nature. The incumbent of an 
office of which the duration for a certain term of years and 
the salary are fixed by statute is not in any degree answerable 
to the auditor of public accounts for the manner in which he 
discharges his official duties. If during his said term such 
incumbent, under proper authority, renders services not incom- 
patible with the duties of the office of which he is an incumbent, 
it is no sufficient answer to his claim for such extra services 
for the auditor of public accounts to urge that this claimant, 
as such incumbent, has already, by the state, been paid a salary 
for the quarter during which the extra services were rendered. 
The duties of a commissioner of the supreme court, neither by 
common law, nor by statute, are incompatible with the duties 
of a lecturer to a class in the college of law, and we are there- 
fore of the opinion that the district court properly overruled 
the demurrer in this case, and accordingly its judgment is 
AFFIRMED.” 


The law would appear to permit such an arrangement if one person 
can perform all of the duties imposed upon him. The duties as sheriff 
require that he be away from the county seat much of the time and would 
come first regardless of any other position he might assume. In deter- 
mining whether or not one so employed would be able to fill the require- 
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ments of the city for its chief of pclice, the mayor and council with the 
advice of the city attorney should take into consideration the provisions 
of the statutes relating to term of office, salary, duties, etc., found in 
Chapter 16, R. S. 1943. 


March 13, 1947 
DEPARTMENT OF ROADS AND IRRIGATION 


Authority To Formulate Rules And Regulations For Public Safety 
At Points Of Ingress And Egress At Business Enterprises Adjoining 
Highways 


His Excellency, Val Peterson, Governor of the State of Nebraska: 


In your letter of March 10th, you state that the authority of the 
Department of Roads and Irrigation to formulate rules and regulations 
to promote public safety at points of ingress to business enterprises 
established and operated adjacent to highways and egress therefrom 
upon the highways has been questioned. You request our opinion as to 
whether or not the Department of Roads and Irrigation is within its 
right in formulating such rules and regulations. 


Section 39-615, Revised Statutes, 1943, reads as follows: 


“In order to promote public safety and to preserve and protect 
state highways and prevent immoderate and destructive use of 
the same, the Department of Roads and Irrigation may formu- 
late such rules and regulations in regard to the use of and travel 
upon the state highways, not inconsistent with the provisions of 
sections 39-601 to 39-633, as the department may deem proper. 
Such rules and regulations shall be published and issued in 
pamphlet form by the department, and designated as the offi- 
cial state highway rules and regulations of the Department of 
Roads and Irrigation, and shall be available upon request to 
the general public free of charge.” 


Pursuant to the authorities granted in above section the department 
has published, in pamphlet form, rules and regulations, including one 
covering the subject inquired about, which upon its face does not appear 
to be arbitrary or unreasonable. 


The particular rule in question here has been in force for a number 
of years without contest. Other sections of the rules have been contested 
in court and upheld. In the case of Trussell v. Ferguson, 122 Neb. 82, 
the lower court excluded the official highway rules and regulations of 
the department from consideration by the jury. Upon appeal the su- 
preme court said: “We are of the opinion that rules were admissible 
and that paragraph (j) was particularly applicable to defendant’s theory 
and should have been submitted to the jury to be considered with other 
evidence in determining whether plaintiff was guilty of negligence and 
the extent thereof.” 


In the case of Bainter v. Appel, 124 Neb. 40, the supreme court com- 
mented as follows: 


“So, also, we are required to take judicial notice of the provi- 
sions of the official state highway rules and regulations (1930) 
as formulated by the department of public works, pursuant to 
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section 39-1416, Comp. St. 1929. 7 Ency. of Evi. 990. These 
are to be construed as in addition to the Nebraska statutes 
rather than in explanation or interpretation thereof. This court 
has recognized the validity of powers thus exercised by the 
department of public works. Trussell v. Ferguson, 122 Neb. 82.” 


It is our opinion that the Department of Roads and Irrigation has 
ample authority to promulgate the rule inquired about and that it is a 
valid regulation. 


March 13, 1947 
COUNTY TREASURER 


Elected Nov. 5, 1946, Died Feb. 28, 1947, Appointee Installed March 4, 1947 
Term Of Holding Office By The Appointee 


Mr. Russell A. Souchek, County Attorney, Seward: 


We have your recent letter in which you state that your county 
treasurer died on February 28, 1947; that he was elected to the office 
of county treasurer on November 5, 1946, and assumed the duties of his 
office on January 9, 1947; that the vacancy existing by reason of such 
death was filled by appointment by the county board on March 4, 1947. 
You inquire whether or not this appointment continues for the unex- 
pired term of the deceased treasurer or whether it will be necessary 
to fill the office at the next election, in 1948. 


Sec. 32-1606, R. S. 1943, states in part: 


“Vacancies occurring in any state, judicial district, county, 
precinct, township or any public elective office, thirty days prior 
to any general election, shall be filled thereat. * * *” 


Sec. 32-1608, R. S. 1943, provides: 


“Appointments under the provisions of sections 32-1605 to 
32-1607 shall be in writing and continue until the next election 
at which the vacancy can be filled, and until a successor is 
elected and qualified, and be filed with the Secretary of State 
or proper township clerk, or proper county clerk, respectively.” 


Our Supreme court in the case of State ex rel. Castle v. Schroeder, 
79 Neb. 759, 113 N. W. 192, stated: 


“* * * Tt has always been the general policy of this state 
that the governing officers of the cities and towns should be 
selected by a vote of the electors, and, generally speaking, 
statutes providing for filling vacancies in elective offices au- 
thorize the filling of such vacancies by appointment beyond the 
time required for holding a special election to avoid the incon- 
venience of such special election, and persons so appointed 
usually hold the office only until the vacancy can be filled by 
the electors at a general election. * * *” 


In the case of State ex rel. Peters v. Coleman, 91 Neb. 167, 135 
N. W. 444, it is stated: 


“Where a vacancy occurs in the office of county assessor 
more than 30 days prior to a general election, the board of 
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county commissioners is required to fill the vacancy by appoint- 
ment. In such case the person appointed holds the office until 
the next general election, at which time his successor should 
be elected for the balance of the unexpired term.” 


We read further in the case of State ex rel. Mortensen v. Purse, 89 
Neb. 652, 181 N. W. 1030: 


«* * * To the holding that the appointee would hold until 
the expiration of the term for which the original incumbent was 
elected, without reference to how many general elections should 
intervene, unless specially so provided by the creating statute, 
we cannot give our assent. If such is the law, it would make 
no difference how long the unexpired tenure of office, the ap- 
pointee would hold until the end of the term, which might be 
any number of years, notwithstanding the fact that a half 
dozen general elections intervened. This is so directly opposed 
to the spirit and policy of the state government as to challenge 
its correctness. It is the known policy of the state and its laws 
to permit the people to elect those who are to serve them as 
their officers. Hence the requirement that, if 30 days or more 
intervene between the occurrence of the vacancy and the next 
general election, the remainder of the term shall be filled by 
election. * * *” 


The cases seem to hold that democratic principles require that elec- 
tive offices shall, so far as possible, be filled at all times by incumbents 
chosen by the electors and that it is the general policy of the law that 
vacancies in elective offices should be filled at an election as soon as 
practicable after the vacancy occurs and appointments to fill vacancies 
should be effective only until the people may elect. We hold, therefore, 
that if any office mentioned in Sec. 32-1606, R. S. 1943, becomes vacant 
and this vacancy occurs thirty days prior to any general election, such 
office must be filled at the next general election to be held within that 
jurisdiction (this does not apply to district and supreme court judges). 
Your appointed county treasurer would hold office until the successor is 
elected at the general election in 1948. 


We call attention to further opinions on this particular. subject 
found on page 234 of the 1939-1942 Report of the Attorney General, page 
80 of the 1943-1944 report, and page 82 of the 1945-1946 report. 


March 15, 1947 
CITIES SECOND CLASS AND VILLAGES 


Auditorium For Housing Municipal Enterprises 
Construction Of “Municipal Enterprises” Permitted By L. B. 258 


Senator R. B. Steele, Senate Chamber, Capitol Building: 


Legislative Bill 258, with amendments as of March 10, 1947, per- 
mits cities of the second class and villages to erect a building or build- 
ings for an auditorium “for housing municipal enterprises” and social 
and recreational purposes. You inquire what “municipal enterprises” 
fall within the terms of this bill and whether or not the wording is so 
broad that cities and villages might build a combination hotel, auditor- 
ium, and factory, all of which might be operated as a municipal enterprise. 
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A city has only those powers which are granted to it in express 
terms; those necessarily or clearly implied in, or incident to, the powers 
expressly granted; and those essential to the declared objects and pur- 
poses of the municipality. 


Cities of the second class and villages are granted the right in ex- 
press terms to establish a library (Sec. 51-201, R. S. 1943); a cold stor- 
age plant (Sec. 17-956); a heating, lighting, or ice plant (Sec. 19-1401). 
Various other sections permit the establishment of other enterprises. A 
library might fit very easily into the plans for an auditorium. The 
wording of the bill as amended would permit the use of the auditorium 
for any of the enterprises expressly authorized by statute and estab- 
lished by vote of the people of the city or village. 


There is no statute granting to a city or village the right to erect 
or operate a hotel; the power to do so is not necessarily or clearly im- 
plied in, or incident to, any power expressly granted and is not essential 
to the declared objects and purposes of any municipality. 


It is our opinion that the wording referred to does not grant power 
to establish any new municipal enterprise, but merely authorizes the 
housing of a municipal enterprise which may have been, or may here- 
after be, provided for by the legislature in the building which also 
houses the auditorium. 


March 18, 1947 
COSMETOLOGY SCHOOLS FOR LICENSED OPERATORS 
Requirement Of License From Department of Health 
Hon. Val Peterson, Governor, Capitol Building: 


You inquire whether a school offering professional classes in cos- 
metology which admits only licensed operators is permitted to operate 
in ig State of Nebraska without securing a license from the Department 
©: ealth. 


See. 71-311, R. S. Supp., 1945, relating to the licensing of schools of 
cosmetology, provides as follows: 


“No school of cosmetology shall be approved by the Board 
of Cosmetology Examiners unless it requires, as a prerequisite 
to admission thereto, graduation from the eighth grade of an 
elementary school, or its equivalent as determined by an ex- 
amination conducted by the board or county superintendent of 
schools, and unless it requires as a prerequisite to graduation 
a course of instruction of not less than fifteen hundred hours. 
Such course of instruction shall include the following subjects: 
Care of the face and massaging, shampooing, hairdressing, 
permanent waving, finger waving, hair cutting, manicuring and 
such other subjects as may be prescribed by the board.” 


Clearly the school referred to does not comply with the provisions 
of the above-quoted statute, and therefore there is no authority for the 
Department of Health to license the same. 


The question then presents itself as to whether such a school may 
operate without a license. 
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The schools referred to in Sec. 71-311 are training students to be- 
come licensed operators, and the purpose of the requirements therein 
contained is to establish a standard of qualifications for such schools. 
We can find no statutory prohibition against the operation of a pro- 
fessional school which takes as students only licensed operators. 


March 19, 1947 
VETERANS’ AGRICULTURAL TRAINING 
Cooperation Of State Vocational Board With Veterans’ Administration 
Department of Vocational Education, State House: 


In compliance with your request we have examined the enclosed 
proposed contract to be entered into by the Nebraska State Board of 
Vocational Education and the Veterans Administration, the object of 
said contract being to expedite the agricultural training of veterans 
under the G, I. Bill. 


The Nebraska State Board of Vocational Education is given express 
authority under out statutes to cooperate with the Federal Board of 
Vocational Education in the administration of the Acts of Congress and 
it is our opinion that the proposed contract may properly be negotiated. 


March 21, 1947 
LAW PRACTICING 


Inmates Of The Penitentiary 
Preparing Legal Documents 
Necessity To Be Licensed 


Board of Control, State House: 


You state that an inmate of the state penitentiary has been rep- 
resenting other inmates in legal proceedings, such as preparing legal 
documents, etc., and inquire whether the warden of the penitentiary has 
authority to stop such procedures. 


In order to practice law in Nebraska an individual is required to 
be licensed under the laws of this state. The purpose of this restriction 
is to protect the public against advice from someone not qualified to 
give the same. The same reasoning which applies to persons not within 
the prison walls should be applicable within. Bad legal advice might 
cause irreparable injury to the client, and for this reason the state has 
supplied certain safeguards requiring those who practice law to qualify 
and become licensed. As one opinion writer ably stated, “Counsel as to 
legal status and rights, and conduct in respect thereto, are as much 
a special function of the English solicitor and the American lawyer as 
diagnosis, prognosis, and prescription are in the special field of medicine.” 


The matter of compensation is not an issue involved, since as great 
an injury might be done by someone representing himself to be qualified 
as an attorney and working without compensation as could be done by 
someone demanding a fee for the services rendered. 
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For these reasons we believe that not only is it within the authority 
of the warden of the state penitentiary to prevent an inmate therein 
from practicing law, but it is his duty to do so, since such practice 
constitutes a violation of the laws of the state. 


March 25, 1947 
COUNTY MAIL ROUTE IMPROVEMENT DISTRICTS 


Five Mill Limitation On County Taxes 
Constitutionality of L. B. 195 As Amended In Committee 


Hon. N. F. Schroeder, Senate Chamber, Capitol Building: 


You request our opinion as to whether L.B. 195, as amended in com- 
mittee, conflicts with the constitutional provision which places a five mill 
limitation on county taxes. 


L.B. 195 as amended provides for the creation of county mail route 
improvement districts whose boundaries are within or may be contermin- 
ous with the county and whose functions are performed by the county 
board and county road officers. The functions of the proposed districts 
are those now performed by the county — or would be performed by the 
county if there were funds available for that purpose. 


Section 7, subsection 2 of L. B. 195 provides: 


“(2) A levy of one mill upon the dollar actual valuation of 
all real estate within the improvement district to be made 
annually by the county board for that purpose until all of 
the county mail route improvement districts have been fully 
improved,” etc. (boldface ours). 


In other words, the tax for these districts is levied by the county 
authorities. 


Section 5, Article VIII of the Constitution provides: 


“County authorities shall never assess taxes the aggregate 
of which shall exceed fifty cents per one hundred dollars 
actual valuation as determined by the assessment rolls, ex- 
cept for the payment of indebtedness existing at the adoption 
hereof, unless authorized by a vote of the people of the county.” 


It is our opinion that the one mill tax for these districts is a 
tax assessed by “county authorities” for county purposes and on 
property within the county and would come within the limitation im- 
posed by Section 5, Article VIII of the Constitution. The county 
board would have no authority to make this levy if by so doing they 
exceed the five mill limit imposed by the constitution. The proposed 
district is not a municipal corporation which can assess taxes itself, 
and the one mill tax is in truth and in fact a county tax levied by 
county authorities and must be so regarded. See Dixon County v. 
The Chicago, St. P. M. & O. Ry. Co., 1 Neb. Unof. 240, 95 N. W. 
840; Chicago, B. & Q. R.R. Co. v. Klein, 52 Neb. 258, 71 N. W. 1069. 


March 31, 1947 
LIQUOR LICENSES 


Renewing a License Within The Prohibited Distance 
From A Salvation Army Quarters 


Nebraska Liquor Control Commission, Capitol Building: 


You request our opinion on the situation which you describe as 
follows: 


“Both the liquor store and the beer parlor now licensed 
are within the prohibited distance from the Salvation Army 
quarters but were established previous to the time that this 
religious organization acquired the property. 


“Since both places now sell alcoholic liquor as defined in 
the liquor law, can the package liquor store owner buy out the 
beer parlor, move into the building, and conduct both businesses 
at that location? The Commission would like your official opin- 
ion on this matter.” 


See. 53-177, R. S. 1948, provides: 


“No license shall be issued for the sale at retail of any alcoholic 
liquor within one hundred and fifty feet of any church, * * *.” 


The word “church” is defined by Webster’s New International Dic- 
tionary (Second Edition) as “a building set apart for public worship; a 
place of worship.” 


In the case of Ritter v. Jersey City Dist. Missionary Soc., ete., 105 
N. J. Eq. 122, 147 A. 195, the court said: “A ‘church’ is a place where 
persons regularly assemble for worship.” 


In MeAlister v. Burgess, 161 Mass. 269, 37 N. E. 173, 24 L. R. A. 158, 
it was said that the “term ‘church’ imports an organization for religious 
purposes.” 


It seems to us that the Salvation Army comes fairly within these 
definitions and must be regarded as a “church” within the meaning of 
Sec. 53-177. Its Articles of Incorporation on file with the Secretary of 
State of Nebraska define the object of the corporation as being, “to fur- 
ther the work of the Christian church known as The Salvation Army 
and to engage in charitable, educational, missionary, philanthropic and 
religious work, and more particularly charitable, educational, missionary, 
philanthropic and religious work of the character that has been and is 
being conducted by the branch of the Christian church known as The Sal- 
vation Army,” etc. 


In Bennett v. City of La Grange, 153 Ga. 428, 112 S. E. 482, 22 A. L. 
R. 1312, it was said that the Salvation Army is a corporation for the 
preaching of the gospel and dissemination of Christian truth. 


It is our opinion that if the building now occupied by the Salva- 
tion Army as its headquarters is used by it as a place where people 
regularly assemble for public worship it is a “church” within the mean- 
ing of the term as used in Sec. 53-177. We believe that a liquor license 
already issued does not become invalid or revocable because a church is 
established within the prohibited distance after the license has been 
issued, but such license should not be renewed upon its expiration and 
no new license should be issued within the prohibited area. 
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April 1, 1947 


POTATO DEVELOPMENT COMMITTEE 
Power of Legislature To Designate A Member Ex Officio 
Constitutionality of L. B. 363 


Hon. Otto J. Prohs, Senate Chamber, Capitol Building: 


With reference to the above bill, you request our opinion as to whether 
the following provision in Section 1, lines 5 to 8, inclusive, of the bill 
conflicts with Section 10, Article IV of the Constitution. The provision 
reads: 


“The committee shall be composed of three shippers and 
four growers from the industry, and the Dean of the University 
of Nebraska College of Agriculture, who shall be an ex officio 
member thereof.” 


Section 10, Article IV of the Constitution provides: 


“The governor shall nominate and by and with the advice 
and consent of the senate, (expressed by a majority of all sen- 
ators elected, voting by yeas and nays,) appoint all officers 
whose offices are established by the constitution, or which may be 
created by law, and whose appointment, or election is not other- 
wise by law or herein provided for; and no such officer shall 
be appointed or elected by the legislature.” 


It is our opinion that the provision of L. B. 363 above quoted does not 
conflict with Section 10, Article IV of the Constitution. The functions 
of the committee appear to be purely advisory to the Director of the De- 
partment of Agriculture and Inspection, who is charged with the adminis- 
tration of the law. The act merely imposes additional duties on an office 
already created. We do not believe that members of this committee come 
within the constitutional prohibition. State, ex rel. Hastings v. Smith, 
35 Neb. 18, 52 N. W. 700; Cathers v. Henning, 76 Neb. 295, 107 N. W. 586. 


April 1, 1947 
SCHOOL RETIREMENT SYSTEM 


Excuses For Not Teaching 
Construction of Ways of Getting Prior Service Credit 


Mr. Glenn I. Anderson, Director, School Retirement System, State 
Capitol: 


You request our opinion as follows: 


“There are three ways of gualifying for prior service as set 
forth in Section 15 of L. B. 120, 1945 Legislature. This section 
makes three exemptions by the clause ‘unless temporarily out of 
service for further professional education, for service in the 
armed forces, or for temporary disability’. It seems to me if an 
employee were interrupted in qualifying during the five year 
period prior to the enactment of this law because of one of 
these three conditions, this should not prohibit them from getting 
prior service credit. Am I correct in this assumption? 


“There follows then a second question in regard to the third 
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method of qualifying: ‘four years of service within the five 
calendar years immediately following the effective date of this 
act’. Now, a person who has previously taught a great many 
years and has not qualified under the first two methods; yet 
taught the first year following the enactment of this law with the 
intention of completing the four years; but is unable to do so 
because of physical condition, would that meet the qualifications 
as set out in Section 15? Would it be necessary for this person 
to wait the completion of four years and furnish a doctor’s 
certificate for those years that they did not teach, before they 
would have prior service credit?” 


I believe your first assumption is correct that if an employee is 
interrupted in qualifying during the five year period prior to enactment 
of the law by temporary absence for further professional education, 
service in the armed forces or temporary disability, he is nevertheless 
entitled to prior service credit. 


Section 15 of the Act (79-2915, R. S. Supp. 1945) contains this 
provision: “or such school employee must complete, unless temporarily 
out of service for further professional education, for service in the 
armed forces, or for temporary disability, four years of service within 
the five calendar years immediately following effective date of this act;” 
ete. 


It is apparent from the language of the act that the legislature, in 
providing exceptions to its requirement that the employee teach at least 
four of the five years immediately following effective date of the act, 
contemplated only temporary interruptions and not interruptions which 
seem likely to be permanent. However, the word “temporary” is not 
defined in the act and probably should be construed to mean any period 
of time less than permanent in order to give effect to what appears to be 
the purpose and spirit of the act. 


It is my opinion that an employee whose service immediately follow- 
ing the effective date of the act is interrupted by temporary disability 
is not entitled to retirement benefits immediately following the be- 
ginning of such disability but must wait at least five years after the 
effective date of the act before such benefits can begin and in order to 
qualify for prior service, should, at the end of the period of disability, or 
at the end of such five-year period, whichever occurs first, furnish a 
certificate of a physician that such employee has been prevented from 
teaching during that part of the five-year period in which she was 
not employed because of temporary disability. 


If the temporary disability should cease during the five-year period, 
the employee should resume teaching and perform as much actual teach- 
ing service as possible during the five-year period. The three exceptions 
to actual service which the law provides are not intended to be a sub- 
stitute for teaching but merely an excuse for not teaching. 


April 8, 1947 
COURT OF TAX APPEALS WITH STATE OFFICERS AS MEMBERS 
Tax Appraisal Board In Counties 
Construction and Constitutionality of L.B. 271: 
Also of the Amended and of the Substitute Bill 
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Senator John P. McKnight, Vice Chairman, Judiciary Committee, Senate 
Chamber, Capitol Building: 


You request our opinion as follows: 


“May the Judiciary Committee have your opinion as to the 
constitutionality of L. B. 271 as originally introduced, copy at- 
tached, marked “Tab. A”, with amendments set out in Tab. “A-1”, 
and also your opinion as to the constitutionality of a substitute 
bill for L. B. 271, copy attached, marked “Tab. B”. 


L. B. 271 as originally introduced establishes a court of tax appeals 
in certain counties to perform the duties now performed by the county 
board of equalization in the equalization and assessment of property for 
tax purposes. 


The language of the bill indicates an intention that the members 
of the court of tax appeals should be state officers. The members are 
to be appointed by the governor by and with the advice and consent of 
the legislature if in session and “take the oath required of state officers.” 


The State constitution provides that the powers of the government 
are divided into three distinct departments and no department shall ex- 
ercise any power belonging to either of the other departments. Sec. 1, 
Art. II, Constitution of Nebraska. The purpose of this section is to 
establish and maintain the independence of the three branches of govern- 
ment. State ex rel. Randall v. Hall, 125 Neb. 236, 249 N. W. 756. 


In Hacker v. Howe, 72 Neb. 385, at 392, 101 N. W. 255, our court 
stated: 


«* * * The assessment and valuation of property, as well as 
the subject of taxation generally, is purely a matter for the 
legislature, whose power in the premises is plenary except as 
limited by the constitution. * * *” 


This statement was quoted with approval in American Province v. Doug- 
las County, 147 Neb. 485, 23 N. W. 2d 714. 


The county board of equalization is an administrative board of re- 
view which passes upon the records, valuations, and conclusions of the 
assessor for the purpose of correcting errors and inequalities. Speer 
v. Kratzenstein, opinion on rehearing, 143 Neb. 310, at 315, 12 N. W. 2d 
360. In so doing the county board of equalization is exercising a part 
of the legislative power of taxation. To delegate these duties to some 
part of the judicial branch of the government would be clearly unconsti- 
tutional. It is our opinion that that part of L. B. 271 as originally in- 
troduced which attempts to delegate the duties of a county board of 
equalization to a court inferior to the supreme court and created pursuant 
to Sec. 1, Art. V, Constitution of Nebraska, is unconsitutional. 


The Constitution of Nebraska protects the right of counties to local 
self-government. “Counties are by the Constitution and statutes given 
control of their own local matters.” State ex rel. Harte v. Moorhead, 
99 Neb. 527, at 534, 156 N. W. 1067. If the members of the county board 
of equalization are county officers, then Sec. 4 of Art. IX of the state 
constitution requires that they be elected. State ex rel. O’Connor v. 
Tusa, 130 Neb. 528, 265 N. W. 524. 


The main function of the county board of equalization is to equalize 
the valuation of property as between individuals in the county and also 
as between townships, precincts, and districts. Its purpose is to adjust 
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the valuation of the property so that the property tax burden of the 
county as a whole will be distributed equitably among the taxpayers. 
This would seem to be a matter in which no one outside of the county 
would be vitally interested and in which everyone in the county would be 
interested equally with all others. It is a matter of county government, 
local in its nature. It is our opinion that L. B. 271 as originally intro- 
duced also violates Sec. 4, Art. IX, Constitution of Nebraska. 


It is well established that due process of law requires that at some 
stage of the proceedings before a tax becomes irrevocably fixed the 
taxpayer must be given notice and have an opportunity to be heard. 
Turner v. Wade, 254 U. S. 64, 65 L. Ed. 184, 41 S. Ct. 27; Northwestern 
Bell Tel. Co. v. State Board of Equalization and Assessment, 119 Neb. 
138, 227 N. W. 452, and cases cited therein. 


L. B. 271 as originally introduced provides that any person affected 
by a final order of the court of tax appeals shall be notified of that order 
by the mailing of a copy to him or by one publication in a legal news- 
paper in the county. Any party aggrieved by such an order may file 
a motion for rehearing. If the motion for rehearing is overruled, an ap- 
peal may be taken to the supreme court in the same manner as in the 
case of an appeal from the Nebraska State Railway Commission, Under 
the above procedure the only notice that a taxpayer would receive as to 
an increase in the assessed valuation of his property would be the notice 
of the final order. His right to a hearing would consist of a motion 
for rehearing and a right to appeal, in which the order of the court of 
tax appeals would be considered the same as a judgment of the district 
court upon a trial by jury in a civil case. This falls far short of the 
constitutional requirement of due process of law. A hearing means 
the right to offer evidence and argument before the matter has been 
Eee Londoner v. Denver, 210 U. S. 378, 52 L. Ed. 1103, 28 S. Ct. 


It may be that the authors of the bill intended that the “rules and 
regulations for its own procedure” promulgated by the court of tax 
appeals would supply the requirements of due process of law. There is 
nothing in the bill as originally introduced which would compel the 
promulgation of such rules. Subject to that qualification, it is our 
opinion that L. B. 271 as originally introduced also violates Sec. 1, Four- 
teenth Amendment to the Constitution of the United States, and See. 
38, Art. I, Constitution of Nebraska. 


It is our opinion that L. B. 271 as amended by the proposed amend- 
ments, marked “A-1,” violates Sec. 1, Art. II, and Sec. 4, Art. IX, Con- 
stitution of Nebraska for the same reasons as given above. 


If L. B. 271 were amended so as to provide a right of appeal to the 
district court from the court of tax appeals in the same manner as ap- 
peals are now taken from the county board of equalization, there would 
still be no provision in the bill to satisfy the constitutional requirement 
of notice. Under the present law an appellant is required to serve a 
notice of appeal which is jurisidictional. The court of tax appeals would 
be in continuous session and a taxpayer would be required to make fre- 
quent and repeated inquiries to ascertain if the assessed valuation of 
his property had been changed. Otherwise his time for appeal might 
expire before he knew that he had anything to appeal from. It is our 
opinion that L. B. 271 as amended by the proposed amendments, marked 
“A-1,” violates the due process clause in both the Constitution of the 
United States and the Constitution of Nebraska. 


The proposed substitute bill for L. B. 271, marked “Tab. B.,” is very 
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different from L. B. 271 as originally introduced or as amended by the 
proposed amendments, marked “A-1.” 


The substitute bill creates a tax appraisal board in certain counties, 
the duties of which are to classify and appraise all property for the pur- 
pose of taxation in an advisory capacity. By creating a board instead of 
a court the substitute bill complies with Sec. 1, Art. II, Constitution of 
Nebraska. Although the members of. the board would be state officers, 
the substitute bill does not violate Sec. 4, Art. IX, of the Nebraska con- 
stitution because the board acts only in an advisory capacity and does 
not take over the duties of any existing county officers. Because the 
board will have only advisory powers, no question of due process of law 
is involved. The present system of assessment and equalization is re- 
tained with the services of the tax appraisal board added. Although 
the tax appraisal board or any member thereof may file complaints with 
the county board of equalization, the county board of equalization must 
follow its present procedure in acting on such complaints. 


In Speer v. Kratzenstein, 143 Neb. 300, 9 N. W. 2d 306, modified 
on rehearing in 143 Neb. 310, 12 N. W. 2d 360, our court held that a 
county board has authority to hire an expert to make an appraisal of 
the urban real estate in the county, as such appraisal is not to take the 
place of the regular assessment by the assessor. The court found that 
the appraisal was to be used only as a basis for the ascertainment and 
fixing of values in the incorporated cities, towns, and villages by the 
board of equalization. On rehearing the court stated: 


“The statutes legally impose a duty upon the board of 
equalization to equalize valuations and we cannot deny to such 
board recourse to independent sources of expert, reliable informa- 
tion and knowledge, such as appraisals, maps, plats, audits and 
records which will enable it to act fairly, intelligently and 
legally in performing that duty. We find that the only authori- 
ty to contract for such services is specifically placed in the 
county board. To hold otherwise would, in effect, prevent the 
county from obtaining the facts necessary to a sound and effi- 
cient administration of a fundamental object of county gov- 
ernment involving the constitutional rights of its citizens.” 


The substitute bill establishes a revolving fund which is to be re- 
plenished each year by including in the mill levy for state purposes in 
each county where a tax appraisal board has been created the cost of 
the board for the preceding year as certified by the state auditor. 


Thus each county having a tax appraisal board will pay the expense 
of its own board. There appears to be no constitutional objection to this 
part of the bill. In State ex rel. City of Omaha v. Board of County Com- 
missioners, 109 Neb. 33, at 40, 189 N. W. 639, our court stated: 


“The funds raised by taxation in the county are subject to 
the direction and control of the legislature for public use in that 
county, and the property of the county, acquired by funds raised 
through taxation, is property of which the state can direct the 
management and disposition, so long at least as it acts for the 
benefit of the public in the taxing district. * * *” 


This statement was quoted with approval in State v. Cheyenne County, 
127 Neb. 619, 236 N. W. 67. 


The provision in the substitute bill for submitting the question of 
establishing a tax appraisal board in counties having a population not 
in excess of two hundred thousand at any general election is indefinite. 


| 


A more definite procedure should be established to insure that this part 
of the bill will be effective. 


In our opinion the proposed substitute bill for L. B. 271, marked 
“Tab. B.,” would be valid if enacted into law. 


April 3, 1947 
TAX CLASSIFICATION AND REAPPRAISAL COMMITTEE 


To Be Appointed By The County Board 
Constitutionality Of L. B. 92 


Hon. John P. McKnight, Senate Chamber, Capitol Building: 


You request our opinion as to the constitutionality of L. B. 92 as 
amended, particularly as to the provision that “the County Assessor 
shall accept and follow the recommendation of the Classification and 
Reappraisement Committee.” 


Under the present law the initial listing, valuation, assessment, and 
return of property for tax purposes is made by the precinct assessor. 
The county assessor corrects and verifies the assessment rolls, lists, and 
returns and files them with the county clerk. The county board of 
equalization completes the local administrative process by equalizing all 
assessments within the county. 


L. B. 92 as amended eliminates the present authority of the county 
assessor over the valuation of real estate. This part of the bill is probably 
valid because, as stated by Judge Letton in State, ex-rel. Baughn v. Ure, 
91 Neb. 31, at 44, 185 N. W. 224, at 229: “* * * as a general rule offices 
created by the legislature may be controlled by that body, * * * the of- 
fice abolished, or changes made in the duties to be performed, * * *.” 


But if the members of the classification and reappraisement com- 
mittee are county officers within the meaning of the opinion in State, 
ex rel. O’Connor v. Tusa, 130 Neb. 528, 265 N. W. 524, then Section 4 
of Article IX of the state constitution requires that they be elected and 
not appointed. This appears to be a valid objection, because the effect 
of the provision of the bill above quoted is to transfer to the committee 
the duties and authority of the assessor in the valuation of real estate. 
Under the bill as amended the county assessor has nothing to do with 
the assessment of real estate except to enter the recommendations of 
the committee on the assessment rolls, lists, and returns. The actual 
assessment is made by the committee. 


It is our opinion, therefore, that L. B. 92 is unconstitutional be- 
cause it creates a county office to be filled by appointment instead of 
election. 


April 3, 1947 
SCHOOL RETIREMENT SYSTEM 


Prior Service Credit For Years Taught Under Other Nebraska 
Retirement Systems 
Drawing Benefits From More Than One Retirement System In Nebraska 


—Ti— 


Mr. Glenn I. Anderson, Director, School Retirement System, Capitol 
Building: 


You write as follows: 


“Tt is not entirely clear in my mind as to the meaning of 
Section 12 and 13 which excludes these schools from coming 
under the provisions of this act. I would like, therefore, to have 
the following information: 


“1, Can we accept for prior service credit years taught 
under other Nebraska retirement systems prior to the en- 
actment of this law? To be more specific, we have people 
who have retired under the Omaha Retirement System and 
then by teaching one month in a school operating under 
L. B. 120, can claim prior service for the thirty-five years 
employed in the Omaha Schools. Are they entitled to such 
credit? 


“9. Can we accept service rendered under other Ne- 
braska retirement systems after the enactment of the Re- 
tirement Law? If so, must it be for only ten years of such 
service?” 


We have, as you know, issued an opinion to the effect that service 
in schools in Nebraska having their own retirement systems should be 
accepted as creditable service by the state school retirement system. I 
am of the opinion that the provision limiting prior service in schools 
outside of Nebraska to ten years does not apply to schools such as 
those of Omaha and North Platte, even though these cities have their 
own retirement systems. This provision appears to apply specifically 
to service outside of the State of Nebraska, and I do not believe it can 
be construed to include any schools in Nebraska. 


Specifically answering your second question, I would say that you 
should accept service rendered under other Nebraska retirement sys- 
tems after the enactment of the retirement law as well as before, and 
tage it ie not limited to ten years as in the case of service outside of 

ebraska, P 


It is obvious, however, from the language of Secs. 12 and 13 of 
the law creating the state retirement system (Secs. 79-2912 and 79-2918, 
R. S. Supp., 1945) that the legislature did not intend that persons should 
draw retirement benefits from both the state school retirement system and 
a local school retirement system, based on the same service. To be specific, 
a member of the Omaha retirement system cannot claim benefits from 
the Omaha system and from the state school retirement system, based 
upon the same period of service. He is not entitled to credit in the state 
system for the years taught in Omaha on which benefits from the Omaha 
system are based. In short, he cannot receive retirement benefits from 
both systems, based on the same years of service. 


April 3, 1947 
INSURANCE 


Assessment Hail Associations 
Construction Of Prorating Statutes In Event Of Excessive Losses 
As Affecting Proration Of Expenses, Salaries, Commissions 


Honorable Bernard R. Stone, Director of Insurance, Capitol Building: 
a ee 


You request our opinion as follows: 


“Assessment hail associations deposit annually in a special 
fund fifty per cent of all premiums received from their mem- 
bers. This deposit is earmarked for the payment of hail losses 
on growing crops only and is required by Statute 44-816, R. S. 
1943. 


“In the event of excessive losses in any one year, the assess- 
ment prorate hail associations are empowered to prorate losses 
so Age no further assessment against the members need be 
made. 


“The pertinent portion of the prorate statute is as follows: 


“Tf the assets of the assessment hail association shall 
be insufficient to pay the losses due the members in any 
one year, such members shall receive as payment in full 
of their respective losses a proportionate share of the assets 
of said company; - - -.’ (44-814 R. S. 1943, emphasis 
supplied.) 


“In a year of excessive losses, where the association is re- 
quired to prorate, are the funds from which the claimants re- 
ceived their proportionate share confined to the statutory loss 
fund required by Section 44-816 or, if the association has addi- 
tional moneys on hand over and above the statutory loss fund, 
are such additional resources required to be disbursed to the 
loss holders of that year?” 


The answer to your question depends, of course, on the legislative 
intent which must be determined from a construction of the language 
of the pertinent statutes, as our Supreme Court does not appear to have 
passed on this question. 


In 1937 the legislature enacted what now appears as Sec. 44-814, 
R. S. 1943 (Laws 1937, Chap. 98, Sec. 1, p. 844). In 1989 the legisla- 
ture amended the law so as to permit assessment associations to limit 
the liability of their members for future assessments (Laws 1939, Chap. 
51; Sec. 44-803, R. S. 1943). These sections make it possible for a 
situation to arise where the funds remaining after the expenses have 
been paid will not be sufficient to pay all losses. 


Assessment associations are required to deposit fifty per cent of all 
assessments or premiums received in a reserve fund to be used only for 
the payment of losses. Sec. 44-816, R. S. 1948. In the event that it is 
necessary to pay losses pro rata, then the salaries and commissions due 
the officers for that year shall be paid pro rata equally with losses. 


There is nothing in the present law which limits the payment of | 
donee to the “reserve fund” required by Sec, 44-816. The legislature 
said: 


“Tf the assets of the assessment hail association shall be 
insufficient * * *, members shall receive * * * a proportionate 
share of the assets.” 


The provision requiring a “reserve” or “loss fund” was a part of the 
Act of 1913. If the legislature in 1937 had intended that the payment 
of losses should be limited to the reserve fund, then it would have been 
very simple to use the term “reserve” or “loss fund” instead of assets. 
There is nothing in the present law to indicate that “assets” had a 
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meaning other than its normal or usual meaning. 


Webster’s New International Dictionary defines “assets” as the prop- 
erty of a person subject to the payment of his debts. The liability of 
an assessment association for the payment of losses is a contractual 
liability subject to a condition precedent. When the event occurs, the 
liability becomes complete. In the absence of a statutory provision ex- 
empting part of the asse%s, all funds available after the payment of 
expenses would be subject to the payment of such a claim. 


The effect of Sec. 44-816 is to create a fund available for the pay- 
ment of losses. This is for the benefit of the policy holders and does 
not affect the use of other funds. The effect of this section is also to 
remove the claims of officers for salaries and commissions from the 
class of expenses and to place salaries and commissions in the same 
class as losses whenever pro rata payment is necessary. Construing 
these two sections together, the following appears to be the proper 
procedure: 


1. All expenses, excluding the salaries or commissions of officers, 
et be paid in full from any funds available except the statutory loss 
‘und. 


2. If all remaining funds are not sufficient to pay losses, salaries 
and commissions, then these claims shall pro-rate equally. 


3. The loss fund may be used only for the payment of losses. 


4. All funds except the loss fund remaining after payment of ex- 
penses, excluding salaries and commissions of officers, are to be dis- 
tributed so that the officers will receive the same proportionate share 
of their salaries and commissions as the members receive of their claims. 


April 8, 1947 
TAX REDUCTION ON INTANGIBLE PROPERTY 


Amendments To Tax Individuals Differently Than Banks And 
Investment Companies 
Constitutionality Of The Amendments To L. B. 96 


Senator Lloyd Kain, Senate Chamber, Capitol Building: 


Two serious questions may be raised as to the constitutionality of 
the proposed amendments to L. B. 96. As amended, the bill would be 
subject to attack as being not uniform as to class and as being indefinite 
and uncertain. 


As to the first objection, the question presented is whether intan- 
gible property held by individual citizens as a personal investment may 
be taxed at a different rate than intangibles held by banks and invest- 
ment companies. 


In support of this clarification, it may be shown that in general the 
legislature has a wide power of classification. This has been upheld by 
the Nebraska court a number of times. It may also be shown that the 
purpose for which property is kept or wsed may be a basis for its class- 
ification for taxing purposes, but it is difficult to comprehend how in- 
dividual citizens investing in intangible property make a different use 
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of their money than do banks and investment companies making similar 
investments. Unless it can be shown that different use is made, then 
use cannot be urged as a basis for classification. 


The National Bank Act contained a prohibition against discriminatory 
taxation of bank shares by the states. R. S., Sec. 5219. In 1923 the 
statute was amended by adding a proviso excepting the taxes on intan- 
gibles held by individual citizens not in competition with national banks. 
It has been held that this amendment did not add anything new to the 
law because the statute in its original form only prohibited discrimina- 
tion in the taxing of moneyed capital which was in substantial compe- 
tition with national banks. First National Bank vy. Anderson, 269 U. S. 
341, 70 L. Ed. 295, 46 S. Ct. 135. 


Much of the language used in subsection (2) of section 77-701, R. S. 
1943, as amended by the proposed amendments to L. B. 96, appears to 
be taken from the federal statute (12 U. S. C. A., Sec. 548). 


The term “moneyed capital,” as used in the federal statute, has 
been held to include all shares of stock or other interests in enter- 
prises where the capital employed is money and the object of the busi- 
ness is to make a profit by the use of money. “It includes money in the 
hands of individuals employed in a similar way, invested in loans, or in 
securities for the payment of money, either as an investment of a perma- 
nent character, or temporarily with a view to sale or repayment and re- 
investment.” Mercantile National Bank of New York v. Mayor, etc., of 
New York, 121 U. S. 138, 30 L. Ed. 895. 


The purpose of the federal statute was to prevent the states from 
discouraging investment in the shares of national banks by discrimina- 
tory taxation. This law tells the states what they cannot do, but the 
fact that the statute fails to prohibit certain taxes does not mean that 
such taxes are thereby authorized. 


In State v. Ord State Bank, 117 Neb. 189, 220 N. W. 265, the Ne- 
braska court held that a statute taxing shares of stock of banks, or 
loan, trust, or investment companies, at a rate different from that levied 
against the shares of stock of other corporations was in violation of 
Sec. 1, Art. VIII, Constitution of Nebraska. 


In State Bank of Omaha v. Endres, 109 Neb. 753, 192 N. W. 322, 
the court held a statute taxing the shares of banks, loan and trust or 
investment companies, at a rate four times the rate at which other in- 
tangible property was taxed was unconstitutional. The court held that 
national banks were protected by the federal statute, and with na- 
tional banks excluded the law would not be uniform as to class. This case 
was cited with approval in Central Bank of Lincoln v. Sutherland, 113 
ne 126, 202 N. W. 428, and both cases were cited in the Ord State 

ank case. 


In any action in which the validity of L. B. 96 was challenged, these 
Nebraska cases would be a real obstacle to anyone defending the bill. 
It is doubtful whether sufficient authority could be produced to per- 
suade the Nebraska court to abandon the rule of these cases. 


Considering the second objection, the question presented is whether 
the bill, as amended, sufficiently expresses the legislative intent so as 
to be enforceable. 


In P. F. Petersen Baking Company vy. City of Fremont, 119 Neb. 
212, 226 N. W. 256, the Nebraska court held a city ordinance taxing 
itinerant vendors unconstitutional as being indefinite and uncertain. The 
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eourt held that “taxing or collecting officers are without authority to 
supply such a definition or to extend the municipal legislation beyond 
its definite import.” The court refused the opportunity to supply a def- 
inition of “itinerant vendor” and held the ordinance invalid. 


The proposed amendments to L. B. 96 introduce similarly indefinite 
and uncertain terms. There would be no indication as to what the leg- 
islature intended as to when personal investments begin to be in compe- 
tition with banks and investment companies. 


The federal statute (12 U. S. C. A., Sec. 548) would be of no help 
here. It is now well established that substantial competition with na- 
tional banks is what the federal statute means. The amended bill does 
not use either the term “substantial” or the term “national banks.” 


In view of the decision in the Petersen Baking Company case, it is 
doubtful that the Nebraska court would adopt the reasoning of the New 
York court on this matter. 


Considering the two objections together, it is doubtful that the pro- 
posed amendments, if enacted, would be constitutional. 


April 4, 1947 
SCHOOL LANDS 
No Constitutional Provision Forbidding Sale 
Hon. Otto J. Prohs, Senate Chamber, Capitol Building: 


You inquire if there is any constitutional prohibition of the sale of 
school lands. 


The only constitutional restriction on the sale of school lands is that 
found in Section 8 of Article VII, which provides as follows: 


“No lands now owned or hereafter acquired by the state 
for educational purposes shall be sold except at. public auction 
under such conditions as the Legislature shall provide.” 


Sec. 72-257, R. S. 1948, provides that no school lands shall be sold, 
except isolated tracts containing less than forty acres. This law may, 
of course, be amended or repealed. 


Certain practical difficulties might be encountered in the sale of 
school lands because of the terms under which they are now leased, 
but we find no constitutional provision forbidding the sale of such lands. 


April 5, 1947 
COUNTY CLERK FEES 
No Charge For Filing Proof of Publication of Incorporation Notice 
Mr. Robert J. Bulger, County Attorney, Bridgeport: 


4 In your letter of March 24th you request our opinion as to the “fees, 
if any, to be charged for the filing of proof of publication of the notice 
of incorporation”. 
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Section 21-1,147, Revised Statutes 1943 provides in part: 


“Notice of the incorporation of a corporation organized under 
this act must be published three successive weeks in some legal 
newspaper of general circulation near the principal place of 
business of said corporation, * * * Proof of publication of any 
of the foregoing required notices shall be filed in the office of 
the county clerk of the county in which the corporation is at 
that time maintaining its principal place of business in this state, 
and in the office of the Secretary of State.” 


Our courts have held that “an officer can not charge fees not 
authorized by statute for services performed, and any service rendered 
for which no statute authorizes a fee must be performed gratuitously.” 
(Red Willow County v. Smith, 67 Neb. 213). 


We are therefore of the opinion that you were correct in your 
analysis and that no fee should be charged for the filing of the proof of 
publication of incorporation notices as provided in Section 21-1,147, 
Revised Statutes 1943. 


Filed April 5, 1947 
COUNTY ATTORNEY 
Serving Also As Secretary of Local School Board On A Salary 
Mr. Bayard T. Clark, County Attorney, Falls City: 


You inquire whether it is proper for you as county attorney of 
Richardson County to serve also as secretary of the school board of Falls 
City at a salary. You submit the following facts: 


On December 19, 1944, you were appointed county at- 
torney to serve an unexpired term of the former county at- 
torney, who had resigned from office. At that time you were 
a member of the school board of Falls City and also were secre- 
tary of the board. Your term as a member of the school board 
expired in May of 1946, but you have continued to serve as 
secretary of the board. You were elected county attorney at the 
general election in 1946 and continue to serve in that capacity. 


Courts generally have ruled that two offices may be held by the 
same individual unless the nature and duties of the offices are such as 
to render them incompatible. There is nothing, however, in the duties of 
the secretary of the school board of Falls City and those of the county 
attorney of Richardson County which would render such offices in- 
compatible, and it is our opinion that you may properly serve in both 
capacities. 


April 7, 1947 
FIRE RULES AND REGULATIONS BY STATE 


Authority of Legislature To Compel State Fire Marshal To Adopt 
Rules In Conformity To A Code of A Private National Organization 


Hon. E. C. Iverson, State Fire Marshal, Capitol Building: 
—M— 


You call attention to the following language prescribing duties of 
the State Fire Marshal which is found in Section 1 of this bill: 


“« * * to promulgate, alter and enforce rules and regu- 
lations, which rules shall substantially conform to the national 
code as promulgated by the National Board of Fire Under- 
writers and National Fire Protection Association covering: (a) 
The prevention of fires; (b) the storage, sale and use of 
flammable liquids, combustibles and explosives; (c) electric 
wiring and heating, and the means and adequacy of exits, in 
ease of fire, from churches, schools, hotels, halls, theatres, 
amphitheatres, factories, asylums, hospitals, and all other build- 
ings, structures and enclosures in which numbers of persons 
congregate from time to time”, ete. 


You state that the National Board of Fire Underwriters is an in- 
tercompany organization of insurance carriers which adopts and pro- 
mulgates safety standards, and the National Fire Protection Associa- 
tion is a voluntary organization interested in fire prevention, etc. 


You ask our opinion as to whether the requirement that the rules 
of the State Fire Marshal “shall substantially conform to the national 
code as promulgated by the National Board of Fire Underwriters and 
National Fire Protection Association” involves an unconstitutional dele- 
gation of power to these private associations, 


I believe it may be safely assumed that the legislature may author- 
ize the State Fire Marshal to make rules and regulations for the pur- 
poses set forth in L. B. 234. See 9 Am. Jur. 201, Sec. 5. 


The provision of L. B. 234 that such rules and regulations “shall 
substantially conform” to a code promulgated by certain organizations of 
private citizens and which code, as you suggest, is constantly changing, 
appears to us to make the act vulnerable to objection on two grounds: 
first, that it is an unconstitutional delegation of legislative powers to 
private associations; second, that it is void for uncertainty. See State v. 
Crawford, 104 Kan. 141, 177 P. 360, 2 A. L. R. 880; City of Tucson v. 
Stewart (Ariz.), 40 P. (2d) 72, 96 A. L. R. 1492; Cawley v. Northern 
Waste Co., 239 Mass. 540, 132 N. E. 365; 9 Am. Jur. 201, Sec. 5. 


A change in the phraseology of the act which would permit but 
not require the State Fire Marshal to adopt rules in substantial con- 
formity to the code promulgated by these organizations would, we 
believe, remove this objection. 


April 7, 1947 
FIRE HAZARDOUS BUILDING WITH TAXES DELINQUENT 


Authority of Fire Marshal To Order Removal Before Taxes Paid 
Conflict Between 77-1725 and 81-513, R. S. ’43 


Mr. Frederick H. Wagener, County Attorney, Court House, Lincoln: 


You state that the fire marshal has condemned a certain building 
in Martell, Nebraska, and ordered its removal. There are unpaid de- 
linquent taxes assessed against this property. Section 77-1725, R. S. 
Supp. 1945, makes it a criminal offense for any person to tear down or 
remove any building situated on any real estate while there are any 


delinquent taxes unpaid thereon. You ask if, under these circumstances, 
the order of the fire marshal must be obeyed. 


Section 81-513, R. S. 1943, authorizes the State Fire Marshal to 
“condemn and by order direct the destruction, repair or alteration of 
any building which * * * is especially liable to fire,” etc. 


We believe that the conflict between Sections 77-1725 and 81-513 
is more apparent than real. The elimination of fire hazards is a legiti- 
mate exercise of the police power. We believe that a property owner 
cannot thwart the exercise of this power by the simple expedient of 
failing to pay his taxes. The owner has it within his power to remove 
all possibility of a criminal prosecution by paying the delinquent taxes, 
which it is his legal duty to do in any event. It would be a novel 
doctrine of the law if a citizen could be excused from performing a 
legal duty because of his own neglect to perform another legal duty. We 
believe the order of the State Fire Marshal must be obeyed. 


It will be noted that under Section 77-1725 the lien for taxes will 
follow and adhere to the building or materials wherever situate or in 
whatever form the same may be converted. “In the event the building 
is removed or demolished under order of the State Fire Marshal, we 
believe he should notify the county treasurer of such action as the tax 
lien would attach to any materials salvaged from the building. 


April 7, 1947 
COUNTY SEAT REMOVAL ELECTION 


Authority of County Clerk To Enlarge Canvassing Board 
What Board To Decide Eligibility Of Absent & Disabled Voters 
Status of Elector Moving Away aoe Before Establishing Residence 
Elsewhere 


Mr. Roy E. Blixt, County Attorney, Brewster: 


You state there will be an election held in Blaine County to vote 
on the question of removal of the county seat and submit several ques- 
tions with reference thereto. 


(1) You state that the county clerk, at the last general election, 
appointed two electors from Brewster to serve with the county clerk as 
the canvassing board; that the clerk has been requested to appoint some 
person from Dunning to serve on the board and you inquire whether the 
clerk may appoint additional persons to serve or whether he may change 
the membership of the board. 


Section 32-919, Revised Statutes 1943, which provides for the ap- 
pointment of the canvassing board by the clerk does not state the term 
of appointment and it is our opinion that such board must be appointed 
for each election. The membership of the canvassing board is, however, 
limited to the county clerk and two members appointed by him who 
should be disinterested electors. 


{ (2) You further state that several mail ballots are expected and it 
is anticipated that some doubtful applications will be received and in- 
quire who passes on the eligibility of such disabled voters or absent voters, 


.. , lf proper application from a disabled or absent voter is received, 
it is the duty of the clerk to forward such ballot. Section 32-817 
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provides that the canvassing board before proceeding to canvas the 
votes shall sit as an absent and disabled voters election board for the 
said purpose of counting such disabled and absent voters ballots. Sec- 
tion 32-818 makes it the duty of such election board if an improper 
ballot is found, to not open the identification envelope or, if the re- 
jection is after the opening thereof, to return the ballot to such en- 
velope and seal it and requires that all rejected ballots, together with 
all envelopes and other papers, must be held in like manner and for 
the same time as other ballots and papers relating to such election. 


(8) You state there will be some electors who have moved out of 
the county but who have not resided at their new residence a sufficient 
length of time to qualify as an elector, who will offer to vote at their 
old residence. Any elector who leaves the county with a bona fide 
intent to establish a legal residence elsewhere, immediately loses his 
legal right to vote at his former residence and further, does not acquire 
a right to vote at his new residence until he has resided there for the 
statutory period of time. 


Article 20, chapter 22, relating to offenses against elections, ex- 
pressly prohibits any person from voting who has not resided at such 
voting address for the statutory period of time. Said article makes 
further provisions against unlawful voting and provides penalties for 
persons who cast illegal votes, or for any person who in any manner 
procures another to vote illegally, as well as providing penalties for any 
election officer who is responsible for aiding any illegal voting. 


April 8, 1947 
TAX FORECLOSURES 


Effect of Unpaid Tax Decree Liens In Foreclosure Actions In 1928 
Under Article 21 Ch. 77, CS’29 

Status of Purchaser At Another Later Foreclosure Sale Who Has 
Paid The Subsequent Taxes 


Mr. Joseph Ach, County Attorney, Friend: 


You state that in June of 1928 there was filed in the district court 
ef your county an action to foreclose delinquent taxes under Article 21, 
Chapter 77, Compiled Statutes of Nebraska, 1929. That on October 2, 
1928, a decree was filed determining the amount due for taxes against 
the various parcels of real estate. On November 5, 1928, notice was 
published that the various pieces of property would be sold to satisfy 
the tax liens. That no further proceedings were had in the foreclosure 
suit. The county treasurer’s records are marked “Decree 1928” on all 
pieces of property involved in the suit. 


Article 21, Chapter 77, above mentioned, was repealed by L. B. 307 
of the 1943 legislature. 


You further state that on many of these properties foreclosed upon 
subsequent taxes have been paid. Some of the properties have been 
resold and the purchasers have paid subsequent taxes, and, being unin- 
formed of the tax lien in foreclosure, such purchasers refused to pay the 
amounts specified in the decree. You inquire (1) as to the present force 
and effect of the decree entered on October 2, 1928, and what, if any, 
steps may be taken to enforce this decree; (2) what type of satisfaction 
should be entered if individuals voluntarily agree to pay the amount of 
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the decree, since the procedure under which the foreclosure was brought 
has been repealed. 


All of Article 21, Chapter 77, Compiled Statutes of Nebraska, 1929, 
was repealed by L. B. 307 in 1943. No saving clause was attached thereto. 
Section 49-301, Revised Statutes of Nebraska, 1948, however, provides: 


“Whenever a statute shall be repealed, such repeal shall in 
no manner affect pending actions founded thereon, nor causes 
of action not in suit that accrued prior to any such repeal, except 
as may be provided in such repealing statute.” 


The foreclosure action involving the parcels of real estate mentioned 
was pending at the time of the repeal of the “scavenger” statutes, and 
we believe that under the circumstances you should proceed as though 
Article 21, Chapter 77, Compiled Statutes of Nebraska, 1929, were still 
in full force and effect; that you give another notice of sale, publish the 
same as required in Article 21, Chapter 77, and sell the property involved 
in the action as therein prescribed. If any owner wishes to pay the 
amount of the decree as specified in any particular cause of action, satis- 
faction thereof may be filed and the particular cause of action dismissed. 


Individuals who purchase property involved in the tax foreclosure 
proceeding and have paid subsequent taxes can hardly be termed innocent 
purchasers. The decree in the foreclosure matter operates as a lien 
against the particular parcels of property involved, and any individual 
purchasing property by virtue of said court records would have notice 
of pending actions. 


April 9, 1947 
COUNTY POOR-FARM SALE 
Special Election; Requirements; Procedure 
Mr. John M. Neff, County Attorney, Dawson County, Lexington: 


You have requested our opinion as follows regarding a proposed sale 
of the Dawson County poor-farm: 


“(1) Can a special election be had? 


“(2) If a special election can be had, what is the procedure 
for calling it and what are the necessary notices? 


“(3) Would compliance with the Statute be met by a Peti- 
tion signed by 51% of the number of voters, voting at the last 
general election. Would this do away with the necessity of an 
election?” 


(1) Since the real estate to be sold cost the county more than three 
thousand dollars, a special election must be held before the county board 
ean acquire authority to sell the property. 


(2) The procedure for calling the election consists of a proper 
resolution adopted by the county board and publication of notice. The 
method of publication is prescribed by Sec. 23-126, R. S. 1943. The 
opinions published on pages 140-143 and pages 149-151 of the Report of 
the Attorney General for 1945-1946 contain forms for a resolution and 
references to forms for the notice. 
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(3) A petition such as you describe would not be sufficient. The 
statute contemplates that an election be held. It requires an approval 
by “a majority of the electors of the county voting thereon.” (Emphasis 
supplied.) Sec. 23-107, R. S. 1943. 


The statute also requires that “two-thirds of the total number of 
votes cast at the election in which the proposition is submitted” be in 
favor of the proposition. Sec. 23-129, R. S. 1943. This section has been 
held to apply to the sale of lands by the county. Stenberg v. State, 48 
Neb. 299, 67 N. W. 190; reaffirmed on rehearing, 50 Neb. 127, 69 N. W. 
849. 


April 10, 1947 
TAX ASSESSMENTS 


Schedules And Listing Property By Taxpayers 
Constitutionality of Amendment To L. B. 91 To Require 
Five Dollar Prepayment With Filing The Schedule 


Senator Ray A. Babcock, Senate Chamber, Capitol Building: 


You request our opinion as to the constitutionality of the proposed 
amendment to L. B. 91. This amendment proposes to add a new section 
to the bill as follows: 


“Sec. 47. At the time of filing the schedule of personal 
property with the county assessor, the taxpayer shall remit there- 
with the sum of five dollars, which shall be turned over to the 
county treasurer by the county assessor. The county treasurer 
shall place the money in a prepayment tax account. When the 
tax roll is completed, the county treasurer shall credit the tax- 
payer with such payment from the prepayment tax account, and 
if the tax due by the taxpayer for the year is less than five 
dollars in the year in which the five-dollar prepayment was 
made, the county treasurer shall refund to the taxpayer by a 
voucher the amount of the overpayment, upon approval of the 
county board. The refund may be made from the records of 
the county treasurer and the taxpayer need not file a claim 
for such refund.” 


The real objection to Section 47 lies in the fact that the five dollar 
payment bears no relationship to the probable tax liability of the person 
paying the five dollars. 


The distinction between Section 47 and the excise tax payable at a 
fixed rate on a quarterly or monthly basis and computed on an estimate 
of the amount of tax to be finally paid is easily seen. In the latter case 
there is a direct relationship between the amount paid and the tax to be 
finally paid. The only variable factor is the item taxed—income, gross 
receipts, sales, etc. In reality such a tax becomes due and payable as the 
sales are made, the income earned or the gross receipts received and is 
subject to adjustment only to the extent that the taxpayers estimate 
varies from the final result. 


In Nebraska there is no “tax” in the strict sense of the word until 
the levy is made as required by Section 77-1601. Even the poll tax is 
not payable until the tax upon personal property is payable and the old 
age assistance tax is included in the annual county levy. At the time the 
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assessor would collect the five dollars, there actually would be no tax. 
There is no duty or payment of taxes levied until the taxes are due, 
Myran v. Smith, 117 Cal. 355, 4 P. 2d 219. How could there be a duty of 
payment of taxes before they are levied? Is it possible to make a tax 
become due before it exists? 


The opinion in Steinacher v. Swanson, 131 Neb. 439, 269 N. W. 317, 
recognizes that “the use of money” is a “thing of value.” Assume the 
ease of a person filing a schedule of personal property, but having no 
taxable property and also exempt from the poll tax and the old age 
assistance tax, under Section 47 such a person would have to pay the 
assessor five dollars even though all indications were that this person 
would owe no tax after the levy had been made. Under the rule of 
Steinacher v. Swanson it would seem that this person has been deprived 
of his property without due process of law, because at no time could the 
exaction be justified as payment of a tax. 


The amount of tax paid by each taxpayer varies generally according 
to the assessed valuation of his property. Even if the payment to the 
assessor required by Section 47 were held to be an advance payment of 
taxes, the law would be nut uniform as to class, because under the rule 
of Ewert v. Taylor, 38 S. D. 124, 160 N. W. 727, cited in Steinacher v. 
Swanson, some taxpayers would pay in advance more than the amount 
of their entire taxes, while others would pay a very small fraction of 
their taxes by paying the five dollars. 


It has been suggested that the five dollars to be paid the assessor 
would solve some of the administrative problems encountered in the 
collection of the taxes payable under Sections 68-230 and 77-1611. That 
argument overlooks the fact that there is no connection between the 
collection of those taxes and the five dollars to be paid the assessor. If 
the Legislature wants the assessor to collect the poll tax and the old 
age assistance tax that can probably be accomplished by proper legisla- 
tion, and, if the Legislature wants all taxpayers to make a partial pay- 
ment of their property taxes at the time they are assessed that also can 
probably be accomplished by proper legislation. But a blanket five 
dollar exaction from all persons filing a schedule of personal property 
is not a constitutional method of accomplishing either purpose. 


It is our opinion that Section 47 is an exaction disguised as an ad- 
vance payment of a tax which has no relationship to any liability for 
taxes, and thus violates the due process clause of both the United 
States Constitution and the Nebraska Constitution. 


April 11, 1947 
TAXING MINERAL RIGHTS IN LAND & ROYALTIES 


Constitutional Amendment Necessary to Tax at a Different Rate 
Than Other Real Estate 


Committee on Banking, Commerce and Insurance, Nebraska State Legis- 
lature, State Capitol Building: 


You request our opinion as to the necessity of an amendment to 
the Constitution of Nebraska to authorize a tax on “reservations of miner- 
al rights in land and royalties.” L. B. 403 submits a proposal to amend 
Article VIII, Section 1 of the Constitution by including therein the fol- 
lowing sentence: “The Legislature may impose taxes on reservations 


—_ 


of mineral rights in land and royalties.” 


The right to remove minerals from land is real estate in Nebraska. 
Sec. 77-103, R. S. 1943; Fawn Lake Ranch Co. v. Cumbow, 102 Neb. 
288, 167 N. W. 75. As such it is subject to taxation the same as any 
other interest in land. The Constitution requires that such taxes be 
levied by valuation uniformly and proportionately. 


If the legislature desires to tax mineral rights at a different rate in 
a different manner than other real estate, an amendment to the Con- 
stitution of Nebraska would be required to authorize such a tax. 


April 11, 1947 
TRACTOR (1% H.P. MOTOR) GARDEN PLOW 
Necessity for Testing and License to Sell 
Nebraska State Railway Commission, Capitol Building: 


You inquire whether a one and one-half horsepower garden tractor 
advertised to plow, disc, seed, cultivate, cut weeds and grass, bulldoze, 
and plow snow, which said engine uses liquid fuel, comes within the re- 
quirements of Secs. 75-901 to 75-911, R. S, 1948, pertaining to testing 
of tractors. 


Sec. 75-910, R. S. 1943, provides: 


“Any gas, gasoline, kerosene, distillate or other liquid fuel 
tractor or traction company Selling or offering for sale in the 
State of Nebraska, or any automobile, implement or other com- 
pany or individual operating in behalf of such tractor company 
or on their own behalf, who shall sell or offer for sale in the 
state any model of liquid fuel tractor engine, without having 
in his possession a permit from the State Railway Commission 
to sell such model of tractor as he is offering for sale, shall be 
deemed guilty of a misdemeanor, and upon conviction thereof 
shall be punished by a fine of not less than one hundred dollars 
nor more than five hundred dollars for each offense, in the 
discretion of the court.” 


The article seems to make no exception as to size, type, model, or 
horsepower, and it is our opinion that any size tractor operated by the 
use of liquid fuel must be tested and must have permit from the Rail- 
way Commission before such tractor is offered for sale. 


April 11, 1947 
TAXES DELINQUENT ON PERSONAL PROPERTY 


L. B. 94 Does Not Require County Treasurer To Publish 
The Delinquent List Of City Of Lincoln 


Mr. Frederick H. Wagener, County Attorney, Lancaster County, Lincoln: 


You ask with reference to the county of Lancaster and the city of 
Lincoln, Nebraska: 


94. 


“«* * * our question is, does L. B. 94 require the county 
treasurer to publish on September 1 and December 1 of each 
year the names of persons who are delinquent in city taxes.” 


The apparent purpose of L. B. 94 is to effect an increase in the 
amount of personal taxes collected. It would be unreasonable to suppose 
that the legislature intended the county treasurer to advertise delinquent. 
taxes unless the collection of the taxes is his responsibility. 


In Lincoln, Nebraska, all taxes levied by the city are payable to 
the city treasurer. A special provision requires the city to annually 
supply the county treasurer with information as to the amount of de- 
linquent real estate taxes. The county treasurer is then required to 
combine both city and county delinquent real estate taxes and publish the 
total amount due. No such special provision is made for delinquent city 
personal property taxes. 


It is our opinion that L. B. 94 does not require the county treasurer 
of Lancaster County to publish a list of delinquent personal property 
taxes levied by the city of Lincoln. 


April 16, 1947 
INHERITANCE TAX, DETERMINING RATE 


A Legatee Brother Dies Leaving Two Daughters 
Question Whether Rate Is Based On A Legatee Brother 
Or On Nieces Who Take From Their Father 


Mr. William B. Quigley, County Attorney, Valentine: 


You state that a resident of your county died intestate leaving 
surviving as her only heir one sister, one brother and two children of a 
deceased brother; and that the Honorable C. H. Elliott, County Judge, 
in determining the inheritance tax applied an exemption of ten thousand 
dollars and a tax of one dollar per one hundred dollars of the clear 
market value in excess of ten thousand dollars as to the inheritance of 
each the sister and brother in accordance with section 77-2004, Re- 
vised Statutes 1943, and that he allowed an exemption of two thousand 
dollars and applied a tax at the rate of four dollars of the clear market 
value in excess of two thousand dollars for each of the children of the 
deceased brother, under the provisions of section 77-2005, Revised Statutes 
1943. You state that the claim has now been made on behalf of the 
children of the deceased brother, that because they take by right of 
representation the share which he would have taken had he been alive, 
that they are entitled to an exemption in the sum of ten thousand dollars 
and a tax rate of one dollar per one hundred dollars. 


Section 77-2001 and 77-2005, Revised Statutes 1943, read as follows: 


“All property which shall pass by will or by the intestate laws: 
of this state from any person who, at the time of his death was a 
resident of this state, or, if the decedent was not a resident, 
any part of the property within this state, shall be subject to 
tax at the rates prescribed by sections 77-2004 to 77-2006.” 


“When the beneficial interest to any property or income there- 
from shall pass to or for the use of any uncle, aunt, niece, 
nephew, or other lineal descendant of the same, the rate of 
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tax shall be four dollars on every one hundred dollars of the 
clear market value of the property received by each person in 
excess of two thousand dollars.” 


Claimants contend that the property in this estate does not pass 
to the nieces, but goes to their father, and because he is deceased, they 
simply take his share of the estate. There just isn’t any basis for this 
contention. The property passed by the intestate laws of this state to 
the nieces of the deceased. 


In our opinion Judge Elliott applied the provisions of the right 
section of the statute and the motion to reassess the tax should be over- 
ruled. 


April 19, 1947 
BUILDING AND LOAN ASSOCIATIONS 


Authority to Issue and Carry Loans Additionally Secured by 
Collateral Agreements 


Department of Banking, State of Nebraska, Capitol Building: 


You request our opinion as to “whether a State chartered building 
and loan association is legally authorized to issue and carry as a li- 
ability collateral agreements” such as are referred to in your letter. 


The collateral agreements referred to in your letter appear to be 
contracts of real suretyship. Zusin to Use v. Wharton Business Men’s 
B. & L. Association, 107 Pa. S. C. 181, 163 A. 377. The party of the 
second part deposits a sum of money to the building and loan associa- 
tion and in return receives “interest” thereon at a rate specified in 
the agreement. In the event of a default and foreclosure of the 
mortgage specified in the agreement, the deposit may be applied against 
any costs and deficiency resulting therefrom. If the loan is reduced 
by payment to an amount which the association is willing to carry 
without additional collateral, then on notice from the association the 
party of the second part must surrender the agreement and withdraw 
the deposit. 


The statute clearly provides that a building and loan association 
shall not make a loan upon improved real estate to exceed three fourths 
of the reasonable normal cash value thereof unless the loan is guar- 
anteed under the Servicemen’s Readjustment Act or insured by the 
Federal Housing Administrator. Sec. 8-319, R. S. Supp., 1945.° A- loan 
secured by collateral agreements such as are referred to in your letter 
does not appear to be within the contemplation of the statute. 


It is our opinion that, except as provided by statute, a building and 
loan association in Nebraska is not authorized to make loans on im- 
proved real estate in excess of three fourths of the reasonable normal 
cash value thereof or to accept. collateral agreements such as are re- 
ferred to in your letter as additional security for such loans. 
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April 19, 1947 
BEER LICENSES 
Issuing More Than One License to An Applicant 
Nebraska Liquor Control Commission, Capitol Building: 


You state that a certain party desires to obtain a beer license for 
a cafe which he and his son have recently purchased. This party and 
his son now hold a beer license for a recreation parlor a few doors 
west of the cafe. You inquire if a beer license may be issued for the 
cafe to these applicants when they already have a license for the 
recreation parlor. 


The question arises because of the following provision in Sec. 53- 
142, R. S. 1948: 


«ce %* * Each application for a license shall contain * * * 
(5) that the applicant is not the licensee named in any beer 
license then in force, * * *.” 


It is obvious that in this case the applicant cannot truthfully make the 
statement that the law seems to require. Does this preclude the city 
council from considering his application for a license? 


The law nowhere expressly forbids the granting of two or more 
beer licenses to the same applicant. The provision above quoted is the 
only statute which indicates that this may not be done, but the langu- 
age of this provision, taken by itself, clearly implies that no more 
than one beer license shall be granted to the same applicant. How- 
ever, Sec. 53-125, R. S. 1943, which enumerates the grounds upon which 
a license must be refused, does not include this among the disqualifica- 
tions of an applicant. 


As a matter of fact, the Liquor Control Act contains no prohibition, 
either express or implied, which prohibits a licensee for sale of alcoholic 
liquors other than beer from holding more than one license. 


Sec. 53-181, R. S. 1943, provides for the contents of applications 
for sale of all alcoholic liquors, including beer, but contains no require- 
ment that the application shall state that the applicant holds no other 
license. Instead it contains a requirement that the application shall 
contain, “(7) a statement whether applicant has made similar applica- 
tion for a similar other license on premises other than described in this 
application, and the disposition of such application.” It will be noted 
that Secs. 53-131 and 53-142 both deal with the same subject; namely, 
contents of applications for beer licenses, the only difference being 
that Sec. 53-181 also applies to licenses to sell so-called “hard liquor” 
as well as beer whereas Sec. 53-142 applies exclusively to sale of beer. 


Investigation discloses that in the administration of the law the 
Nebraska Liquor Control Commission has construed the provisions in 
question to require the applicant for a beer license to state whether he 
is the holder of any other beer license but not to prohibit the granting 
of more than one beer license to the same licensee, and that there are 
now, and for the past several years have been, cases where two or more 
beer licenses were granted to the same licensee. The construction put 
upon a law of doubtful meaning by the governmental agency having 
charge of its enforcement is entitled to considerable weight, particularly 
where it has been followed for a number of years without interference 
of the legislature. Kennedy v. Royal Highlanders, 109 Neb. 24, 189 N. 
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W. 612; State ex rel. Village of Dakota City v. Bryan, 112 Neb. 692, 
200 N. W. 870; Chicago & N. W. Ry. Co. v. Bauman, 132 Neb. 67, 271 
N. W. 256. 


It does not seem to us reasonable or probable that the legislature 
intended to place more rigid restrictions on licensing the sale of beer 
than on the sale of whiskey or other liquors having a higher alcoholic 
content than beer. 


Construing the provision of subdivision (5), Sec. 53-142, in the 
light of the entire act, and particularly in relation to Sec. 53-131, we 
conclude that the purpose of subdivision (5) is not to prohibit the issu- 
ance of a beer license to one who already has such license, but to elicit 
this information as to whether the applicant already holds other licenses 
to assist the licensing authority in determining whether or not to 
grant the license requested. In the case you state, we believe the li- 
cense may lawfully be issued. 


April 19, 1947 
SCHOOL RETIREMENT SYSTEM 


Service Credit in re Army Service 
Whether Said Army Service Includes All The Wars 


Mr. Glenn I. Anderson, Director, School Retirement System, Capitol 
Building: 


You call attention to the following provision of Section 15 (79- 
2915, R. S. Supp. 1945) of the School Retirement Law: 


«s * * and provided further, that any person in the armed forces, 
with teaching service prior to the establishment of this re- 
tirement system, who becomes a member of the retirement sys- 
tem may qualify for prior service credit toward a service an- 
nuity if he becomes a member of the retirement system within 
one calendar year following the date of his discharge or within 
one year from the date of completion of training provided in 
Servicemen’s Readjustment Act of 1944. In addition to any 
prior teaching service credit, such member shall also receive 
reat toward a service annuity for the time spent in the armed 
‘orces.” 


You inquire: 


“Does the law permit service credit for any and all army 
service, or does it limit such credit to service in World War II?” 


The language of the statutory provision above quoted can apply 
only to persons who have served in World War II. It must be remem- 
bered that, at the time this law was enacted, the war was still in prog- 
ress, and the Legislature evidently intended, by this provision, to secure 
to members of the armed forces the same rights they would have had 
if they had not been in military service. It obviously does not apply 
to prior wars. 


April 23, 1947 
REGISTER OF DEEDS 
Proper Charge For Marginal Release of Mortgages 
Mr. Geo. F. Kolzow, State Accountant, Capitol Building, Lincoln: 


You request our opinion as to the proper fee to be charged for 
marginal releases. 


Sec. 33-109, R. S. 1948, relating to the fees of the register of deeds 
or of the county clerk as ex-officio register of deeds, says: 


“ 


* * * entering satisfaction of mortgage or lien on real 
estate on margin of record, twenty-five cents; * * * .” 


This office has issued an opinion to the effect that the register 
of deeds need not show the marginal release by a separate entry in the 
numerical index but may make a notation in the numerical index opposite 
the mortgage to the effect that it has been released on the margin as of 
a certain date, and no fee may be charged for this notation. If the 
parties interested in the marginal release insist, however, that the 
register of deeds show such release by a complete separate entry in the 
numerical index—that is, by a complete line in the index showing who 
released the mortgage, to whom the release was given, the date of 
release, book and page where found, etc., the register of deeds or the 
county clerk as ex-officio register of deeds is entitled to a further fee 
of fifteen cents for making this separate entry in the numerical index. 
See Report of the Attorney General of the State of Nebraska, 1943-1944, 
page 93. 


April 23, 1947 
BEER LICENSE IN A MUNICIPALITY 
Requirements Of A Remonstrance Petition And The Election 
Mr. Daniel E. Owens, County Attorney, Benkelman: 
You state and inquire as follows: 


“A remonstrance Petition has been filed with the Clerk of 
this City, purporting to be signed by 51% of the number of 
votes cast at the last general election, as provided in Section 53- 
141 of the revised statutes, against the issuance of a license te 
sell beer in Benkelman. The sufficiency of the Petition has been 
attacked by objections thereto filed with the Clerk of the City 
and no action has been taken by the governing body of the City, 
on either the Petition, or the objections thereto. I am unable to 
find any law relative to this statute and desire to know, 


“1. Does the general election referred to in said act 
mean the last Municipal Election, or the last general elec- 
tion? Iam aware that this act as originally passed in 1935, 
said general municipal election, and was amended in 1941 
eliminating the word Municipal. 


“2. What is the meaning of the word, ‘Sufficient Peti- 
tion,’ as used in this Statute? Does it mean that it must be 
such that all signatures thereon must be genuine, signed 
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in the presence of the circulator, whose affidavit appears on 
said Petition, after the legal effect of said Petition has been 
explained to the signers thereof? 


“3. If the Petition is attacked upon the ground that it 
is not sufficient, for the reason that the signatures thereon 
do not constitute 51% of the votes cast at the last general 
election, that the signatures are not all genuine, that the legal 
effect of the Petition was misrepresented to the signers 
thereof, is it necessary that the local governing body fix a 
date for hearing and actually hold a hearing to determine 
the sufficiency of the Petition?” 


In answer to your first question, I may say that this office, in 
construing the term “general election” as used in the Liquor Control Act, 
has ruled that it means the general election as described in Sec. 4 of Art. 
XVII of the state constitution. We adhere to that opinion. 


In answer to your second question as to the meaning of the term 
“sufficient petition,” we find that the word “sufficient” is ordinarily 
construed to mean “adequacy and adaption to the end desired; fitness to 
answer the purpose for which it was intended.” Houston & T. C. Ry. Co. 
v. Stevenson (Tex.), 29 S. W. 2d 995; Pensacola & A. R. Co. v. State, 25 
Fla. 310, 5 So. 838, 3 L. R. A. 661. In Nissen v. Miller, 44 N. M. 487, 
105 P. 2d 824, it was said that the word “sufficient” means “of such 
quality, number, force or value as to serve a need or purpose.” We 
conclude that the term “sufficient petition” as used in this statute means 
that the petition must state its object and purpose with enough clarity 
to be understandable and free from ambiguity and that it must contain 
the genuine signatures of a number of qualified electors of the city 
which shall equal 51 per cent of the votes cast at the last general election 
as defined above. This does not mean that if signatures appear on the 
petition which are not genuine, or which are not those of qualified voters, 
the petition is insufficient, if, in fact, there are enough genuine signatures 
of qualified electors on the petition to constitute at least 51 per cent of 
the number of votes cast at the last preceding general election. 


I do not find any statutory requirement in connection with a petition 
of this kind that it be signed in the presence of the circulator or that an 
affidavit must be attached to the effect that the legal effect of the 
petition has been explained to the signers, and conclude, therefore, that 
such affidavit is not required as to these petitions. 


In answer to your third question, I would say that, inasmuch as the 
petition is addressed to and presented to the city council or the board of 
trustees of the city or the village, it must be presumed that the city 
council or the board of trustees shall be the judge in the first instance 
of the sufficiency of the petition, and that it would have the right to 
hold hearings and make such investigations as it deemed necessary to 
determine the sufficiency of the petition. While the statute does not 
specifically provide for such hearing, I believe the procedure outlined in 
Sec. 53-132, R. S. 1943, for a hearing on applications for liquor licenses 
would be the proper procedure for the council or board to follow in such 
cases. 


April 25, 1947 
PRISONS AND PRISONERS 


City Using The County Jail 
City’s Share of Expense of Prisoners Limited To Arrests For 
Violation of City Ordinance 


Mr. Clifford E. Phillips, County Attorney, Webster County, Red Cloud: 
You request our opinion on the following matter: 


“The City of Red Cloud has no municipal jail and all persons 
arrested by the City Marshal are placed in the County Jail. Is 
the County entitled to reeover from the city for board and 
lodging for all of these prisoners, or can the county recover 
only in those cases where the arrest has been made for the 
violation of a city ordinance rather than a state law?” 


The law provides that a city that does not own or manage a jail for 
the detention of prisoners shall have the right to use the county jail for 
the confinement of prisoners but shall pay the cost of keeping such 
prisoners. The cost shall not exceed twenty cents for each meal furnished 
prisoners and fifteen cents per day for lodging. Sec. 47-306, R. S. 1943. 
Where the city and county together construct and maintain a jail, the 
cost of maintenance, except that of feeding the prisoners, shall be divided 
equally. The cost of feeding prisoners who violated the general criminal 
laws of the state shall be paid by the county, and the city shall pay 
only the cost of feeding prisoners who violated city ordinances. Sec. 
47-307, R. S. 19438. 


These sections are both part of the same act and construed together 
indicate that the legislature intended that a city using the county jail 
should be liable only for the expense of prisoners arrested for violating 
a city ordinance. 


Apparently the same rule prevailed prior to the enactment of the 
statute. In Kyd v. Gage County, 38 Neb. 131, 56 N. W. 799, Chief 
Justice Maxwell stated: 


«* %* * The sheriff or jailer is to be paid a reasonable com- 
pensation for the board of prisoners committed to the county 
jail, and no discrimination is to be made between those committed 
for violation of the criminal laws of the state and the penal 
ordinances of the city, except that the city will be liable to the 
county for persons imprisoned under its ordinances. (County of 
Douglas v. Coburn, 34 Neb. 351.) * * *” 


It is our opinion that the county is entitled to recover from the city 
only for the board and lodging of prisoners arrested and placed in the 
county jail for violating city ordinances. 


April 21, 1947 
OLD AGE ASSISTANCE 


Property Deeded To Son 
Action Against Son, Or Other Relative, Under The Statutes 


Mr. Willard M. Wilson, County Attorney, Phelps County, Holdrege: 
ase, 


You state that a resident of Phelps County died on January 28, 1947, 
after having received over $3,400.00 in old age assistance; that on January 
29, 1947, the son of the deceased requested the county to pay certain 
medical expenses of the deceased, at which time he was informed that the 
county would file a claim for both medical and funeral expenses against 
the estate of the deceased; that on February 3, 1947, a quit claim deed 
to property of a value of $1,200.00 from the deceased to her son was 
recorded; that the deed was dated August 30, 1946; that it apparently 
had been properly executed and delivered and that as consideration for 
the deed the grantee had agreed to pay the expenses of the last illness 
and the funeral expenses of the deceased. You request our advice as to 
oe best method to proceed to recover some of this money for the welfare 
office. 


The law requires that all persons unable to support themselves shall 
be supported by their relatives to the extent that the latter are financially 
able. Secs. 68-101, 68-102, 68-214, R. S. 1943. The law contemplates that 
the county shall be reimbursed from the estate of any person given 
financial assistance. Secs. 68-105, 68-215, R. S. 1943. The law also 
contemplates that the relatives of any person given assistance shall 
reimburse the county to the extent of their financial ability. Secs. 68-101, 
68-214, R. S. 1943. This includes medical expenses and funeral expenses. 
Secs. 68-104, 68-213, R. S. 1943. 


The law further requires an applicant for old age assistance to file a 
verified application and to include therein full information as to the real 
estate owned by the applicant. Sec. 68-203, R. S. 1943. A person holding 
a certificate is required to notify the old age assistance board of any 
change in his financial condition. Sec. 68-210, R. S. 1948. It is a misde- 
meanor to fraudulently aid or abet another person to obtain a larger 
amount of assistance than that to which he is justly entitled. 


The circumstances of this case indicate a defenite fraud on the part 
of the son. The son accepted a conveyance of the property and in return 
therefor promised to pay the expenses of the grantor’s last illness and 
her funeral expenses. Notwithstanding this transaction, the son personally 
requested the county to pay the grantor’s medical expenses. 


In our opinion the best method to reach the property would be to 
have administration proceedings instituted and then to have the adminis- 
trator bring suit against the son, asking that the son be declared trustee of 
the property for the benefit of his mother’s estate. Where property has 
been obtained by fraud, equity will declare constructive trust to prevent 
unjust enrichment. Tuttle v. Wyman, 146 Neb. 146, 18 N. W. 2d 744; 
Box v. Box, 146 Neb. 826, 21 N. W. 2d 868. In such a case equity will 
enforce a promise made as an inducement for the conveyance of the land. 
Schneringer v. Schneringer, 81 Neb. 661, 116 N. W. 491. After administra- 
tion proceedings have been commenced, the county should file its claim 
under Sec. 68-215, R. S. 1943. 


If the son or any other relative liable under the statute is financially 
responsible, the county should endeavor to collect the balance remaining 
unpaid. In bringing suit against the son the county should proceed under 
Sec. 68-219, R. S. 1943, in addition to the sections cited above. It is 
desirable that a judicial construction of this section be obtained, and the 
record should be made with that purpose in mind. 


We shall be glad to cooperate with you in this matter. 
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April 28, 1947 
INSURANCE (FIRE) FOREIGN COMPANY 


Authority To Write Plate Glass And Burglary Insurance 
Construction Of 44-201 And 44-203, R. S. 1943 


Hon. Bernard R. Stone, Director of Insurance, Capitol Building, Lincoln: 


You call attention to the various classes of insurance which may 
be written as outlined in Sec. 44-201, R. S. 1943, and the limitations as 
to classes of insurance which each type of insurance company may write 
as provided in Sec. 44-203, R. S. 1943. You state that a foreign fire 
insurance company authorized to write the classes of insurance defined 
in subdivisions (1) and (12) of Sec. 44-201 now seeks authority to write 
plate glass insurance and burglary insurance as classified in subdivisions 
(6) and (8) of Sec, 44-201. The company claims this right by virtue 
of the provisions of Sec. 44-201, subdivision (1)(e), which reads: “against 
loss or damage to property from any casualty, power to insure against 
which is not prohibited by the laws of this state.” This provision was 
added by amendment in 1935 (Laws 1935, Chap. 96, page 319). 


You inquire as follows: 


“The precise question is, ‘Does the Department of Insur- 
ance of this state have authority to license a foreign fire insur- 
ance company to write plate glass and burglary insurance under 
the amendment of 1935 above quoted, or do the limitations in 
Section 44-203 R. S. 1943 control?’” 


Sec. 44-203, R. S. 1948, provides: 


“No company shall be formed for the purpose of engaging 
in any other kinds of insurance than that specified in some 
one of the subdivisions of section 44-201, or more kinds of in- 
surance than are specified in a single subdivision, except that 
a company may be formed (1) for the purpose specified in 
subdivisions (1) and (12); (2) for the purposes specified in 
subdivisions (2) and (8); or (8) for any or all the purposes 
specified in subdivisions (3) to (14), both inclusive, except 
subdivision (10).” 


In the case of State ex rel. Spillman v. Federated Merchants Mutual 
Ins. Co., 117 Neb. 98, 219 N. W. 847, our supreme court held that Sec. 
44-203 prohibited companies organized after enactment of the statute 
from writing the classes of insurance specified in subdivisions (6) and 
(8) of Sec. 44-201 as well as those specified in subdivisions (1) and 
(12), but that this prohibition did not apply to companies organized 
prior to the enactment of the statute. This case was decided May 
28, 1928. 


I assume, however, from your statement that the company you 
mention is not relying on the rule announced in State ex rel. Spillman v. 
Federated Merchants Mutual Ins. Co., supra, but on the 1985 amendment 
to Sec, 44-201 quoted above. To accept this view, one must assume that 
the effect of the 1933 amendment to Sec. 44-201 was to repeal by impli- 
cation Sec. 44-203, an assumption which I believe is unnecessary and 
unjustified. 


The prohibition against companies organized to write the classes of 
insurance specified in subdivisions (1) and (12), Sec. 44-201, writing 
the classes of insurance specified in subdivisions (6) and (8) was a part 
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of the law when the 1935 amendment was enacted and must be presumed 
to have been known to the legislature. In fact, it must be presumed 
that the legislature had this prohibition in mind when, in the 1935 
amendment, it used the words “power to insure against which is not 
prohibited by the laws of this state.” It must be assumed that by this 
phrase the legislature intended to preserve the prohibitions already exist- 
ing, which included the prohibition in Sec. 44-203 against companies 
organized to write classes (1) and (12) also writing classes (6) and (8). 


It is my opinion, therefore, that subdivision (1)(e) of Sec. 44-201 
does not permit companies authorized to write insurance classified under 
subdivisions (1) and (12) also to write plate glass and burglary insur- 
ance, specified under subdivisions (6) and (8). 


April 28, 1947 
NORMAL SCHOOL STUDENT-PAY-FARE BUS SERVICE 


Whether School Is Common Or Contract Or Private Carrier 
Jurisdiction Of Nebraska State Railway Commission 


Nebraska State Railway Commission, Capitol Building, Lincoln: 


We have your recent inquiry in which you state that one of the 
normal schools owns and operates a bus for the purpose of transporting 
students from Peru to other towns for the purpose of taking part in or 
witnessing extra-curricula activities of the institution; that whichever 
organization is transported the sum of one cent per student per mile 
is taken from this fund and credited to the bus fund so that current 
repairs may be taken care of and eventually sufficient sums accumulated 
for the purchase of another bus. You inquire whether or not such 
transportation by the teachers college comes under the Nebraska Motor 
Carrier Act and under the jurisdiction of the Railway Commission. 


Section 75-223, Revised Statutes 1943, subsections (9) and (10), are 
as follows: 


“(9) the term ‘common carrier’ means any person who or which 
undertakes to transport passengers or property for the general 
public in intrastate commerce by motor vehicle for hire, whether 
over regular or irregular routes, upon the highways of this 
state; and (10) the term ‘contract carrier’ means any motor 
carrier transporting passengers or property for hire other than 
as a common carrier.” 


In the case of Rodgers v, Nebraska State Railway Commission, 134 
Neb. 832, 279 N. W. 800, it is stated: 


“*& common carrier is one whose occupation is transportation 
of persons or things from place to place for hire or reward, 
and who holds himself out to the world as ready and willing 
to serve the pubis indifferently in the particular line or depart- 
ment in which he is engaged; the true test with the given under- 
taking is a part of the business engaged in by the carrier, which 
he has held out to the general public as his occupation, rather 
than the quantity or extent of the business actually transacted, 
or the number and character of the conveyances used in the 
employment. * * * The true test of the character of a party, 


as to whether he is a common carrier or not, is his legal duty 
and obligation with reference to transportation. It is optional 
with him whether he will or will not carry; or must carry for 
all? If it is his legal duty to carry for all alike, then he is 
subject to all those stringent rules which, * * * have long since 
been adopted and uniformly enforced, * * * upon common 
carriers.’ ” 


And, in the case of State v. Southern Elkhorn Telephone Company, 
106 Neb. 342, 1838 N. W. 562, we read: 


“<T take it to be exceedingly clear that no person is a common 
carrier in the sense of the law, who is not a carrier for hire; 
that is, who does not receive, or is not entitled to receive, any 
recompense for his services. The known definition of a common 
carrier, in all our books, fully establishes this result.’ If no 
compensation is received, ‘he is not in the sense of the law a 
common carrier; but he is a mere mandatory, or gratuitous 
bailee; and of course kis rights, duties and liabilities are of a 
very definite nature and character from those of a common 
carrier.’ ” 


It is pointed out in 10 C. J. 41, Section 10, that: 


“The law applicable to common carriers is peculiarly rigorous, 
and it ought not to be extended to persons who have neither 
expressly assumed that character nor by their conduct and from 
the nature of their business justified the belief on the part of 
the public that they intended to assume it.” 


It appears to us that from the facts outlined, the operation of the 
bus does not come within the definition prescribed by statute or the 
decisions pertaining to common or contract carriers; that the school 
is purely a private carrier; and, that the funds allocated to the bus 
fund from the various treasuries of the organizations engaged in extra- 
curricula activities is purely a bookkeeping transaction and as long as 
the transportation is limited in its operation, as mentioned in the facts 
above outlined, such operation does not come within the provisions of 
the Motor Carrier Act and is not such an operation as would come within 
the jurisdiction of the Nebraska State Railway Commission. 


April 28, 1947 
MOTOR DEALER LICENSE 
Dealer Also Operates A Commercial Filling Station 
Authority To Use Dealer’s Plates On Commercial Gas Trucks 


Department of Roads and Irrigation, Motor Vehicle Division, State 
House, Lincoln: 


You state that a licensed motor dealer also operates a filling sta- 
tion, and this licensed dealer is using his dealer’s license plates upon a 
truck in which he transports petroleum products from his station to the 
farm homes of his customers, and you inquire whether or not this is a 
proper use of dealer’s license. 


Sec. 60-320, R. S. 1948, states in part as follows: 
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“Each manufacturer of or licensed dealer in motor ve- 
hicles, * * * may operate or move the same upon the streets 
and highways of this state solely for purposes of transporting, 
testing, demonstrating or use in the ordinary course and conduct 
of his business as a manufacturer or dealer, including the per- 
sonal or private use of such dealer or his employee, * * *.” 


We have failed to find judicial interpretation of a statute of similar 
import. From a careful reading of the statute, however, we have con- 
cluded that the operation of a gasoline truck under the circumstances 
given does not come within the statute authorizing such operation on 
dealers’ license plates. This motor truck employed in the conduct of the 
business is being devoted to a purely commercial purpose and does not 
fall within the permitted registration of motor vehicles by dealers. 


We cannot believe it was the intention of the legislature when, in 
1939, it included the phrase “including the personal or private use of 
such dealer or his employee,” in the statute, that such wording was going 
to open the field to any sideline the dealer wished to carry on and use 
dealers’ plates on vehicles necessary to operate the additional venture. 


We believe that any dealer who attempts to operate as mentioned in 
your letter is violating the state registration laws and is operating out- 
side the classification of dealers’ license plates. 


April 29, 1947 
SAFETY PATROL MAKING ARRESTS 


Authority: On View or Probable Cause, With or Without a Warrant 
Misdemeanors, Violators, Felons, Rioters, Assemblies, Affrays 


Law Enforcement and Patrol, Capitol Building: 


We are in receipt of your letter of recent date in which you request 
an opinion of this office as to the different ways in which arrests may be 
made by your officers as patrolmen or as deputy sheriffs, with or without 
warrants; also, authority which such officers may have to pick up and 
hold for investigation individuals when such requests come by telephone 
or radio by the county sheriff or other officer in another state. 


Sec. 60-435, R. S. 1943, provides, among other things, that the mem- 
bers of the Safety Patrol shall be peace officers for the enforcement of a 
law pertaining to motor vehicles and use of the highway, and may 
arrest upon view and without warrant for violation of the motor vehicle 
act or use of the highway or laws of the state relating to felonies. 


Sec. 84-106, R. S. 1943, provides that the governor is authorized to 
appoint deputy state sheriffs from the members of the Safety Patrol, 
and such deputies shall have the same power in the various counties as. 
the sheriffs have in the respective counties for the enforcement of the 
criminal law. 


Sec. 29-205, R. S. 1948, provides: 


“If any person or persons, who may be charged with the 
commission of a crime or offense made punishable by the laws 
of this state, shall abscond or remove from the county in which 
such crime or offense is charged to have been committed, it 
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shall be lawful for any sheriff, constable or other person to ap- 
prehend the person or persons so charged, and forthwith remove 
him, her or them to the county in which the alleged crime may 
be said to have been committed, and deliver such person or per- 
sons to any magistrate in such county who shall cause the per- 

Bon or persons so delivered to be dealt with as the law may 
irect. 


See. 29-410, R. S. 1948, states as follows: 


“Any officer or other person having in lawful custody any 
person accused of an offense for the purpose of bringing him 
before the proper magistrate or court, may place and detain 
such prisoner in any county jail of this state for one night or 
longer, as the occasion may require, so as to answer the pur- 
poses of the arrest and custody.” 


Sec. 27-1706, R. S. 1943, states: 


“It shall be the duty of every constable and sheriff to ap- 
prehend, on view or warrant, and bring to justice, all felons and 
disturbers and violators of the criminal laws of this state, to 
suppress all riots, affrays, and unlawful assemblies, which may 
come to his knowledge, and generally to keep the peace in his 
proper county.” 


In Morrow v. State, 140 Neb. 592, 300 N. W. 8483, it is stated: 


“*To prevent illegal restraint for trivial causes, the general 
rule of the common law is that, except where the gravity of the 
offense seems to justify an immediate arrest without a warrant, 
or a crime has been committed in the presence of the officer 
or person making the arrest, no arrest may lawfully be made 
until a warrant cae been issued after formal charge filed with 
a magistrate or court having jurisdiction of the subject-matter. 
No arrest for a misdemeanor committed outside the presence of 
the one complaining should be made without a warrant based 
on a proper affidavit.’ ” 


Under the provisions of the above statutes, insofar as misdemeanors 
are concerned, it is our opinion that members of the Safety Patrol, either 
while acting as such members or as deputy sheriffs, are authorized to 
arrest upon view any individual committing a misdemeanor, and especially 
is this true pertaining to the violation of traffic laws. If the officer does 
not see such violation, he does not have the authority to arrest except 
on warrant. 


The law pertaining to authority to arrest for a violation of a felony 
is somewhat different. In the early case of Diers v. Mellon, 46 Neb. 121, 
64 N. W. 722, it was stated: 


“In the absence of any statutory power or authority a 
sheriff, constable, or other peace officer may arrest without 
process, a person whom he has reasonable cause to believe guilty 
of a felony, and detain him a reasonable time until a warrant 
can be procured. Such officer is justified in arresting without 
a warrant for a felony, even though he has no personal know- 
ledge of the guilt of the accused, if the officer in good faith 
acted upon information received from others upon whom he 
had reason to, and did, rely, although it should subsequently 
turn out that the one so arrested was not guilty.” 
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Further, in the case of Halsey v. Phillips, 104 Neb. 648, 178 N. W. 
218, it was generally stated that when an arrest without a warrant is 
sought to be justified, it must appear that a crime has been committed, 
and there must be reasonable ground to believe the person arrested is 
guilty of the offense. 


From the laws of the state, therefore, both statutory and by decision, 
it is the duty of the sheriff to arrest for a felony upon a warrant, or 
upon view of the commission of the felony, or in an honest belief based 
upon reasonable grounds that the person arrested has been guilty of a 
felony. Under the Diers case, if one of your officers acted upon informa- 
tion received from other authority upon which your officer believes he 
can rely, such officer is justified in making an arrest without a warrant 
for felony, even though the individual arrested shall subsequently be 
found not guilty of the alleged crime. Im all of these instances you 
must be satisfied that a crime has been committed and that the individual 
you are to apprehend is suspected of having committed the crime. 


In the case of Scaffido v. State (Wis.), 254 N. W. 651, the police 
department of the city of Milwaukee was informed by telephone that 
an assault with intent to rob had been committed, describing the group 
and the automobile. There was an immediate radio broadcast by the 
police department and the men were placed under arrest. After placing 
the men in arrest, the supposedly guilty parties were searched and guns 
removed. Two propositions were set up in defense to the arrest, and 
they were that there was not probable cause for the arrest and that 
there was an illegal search. In that case the court said: 


“If a constable or other peace officer arrest a person without 
a warrant, he is not bound to show in his justification a felony 
actually committed, to render the arrest lawful; but if he 
suspects one on his own knowledge of facts, or on facts com- 
municated to him by others, and thereupon he has reasonable 
ground to believe that the accused has been guilty of felony, the 
arrest is not unlawful.” 


In respect to this rule, Chief Justice Taft said in Carroll v. United 
States, 267 U. S. 132, 45 S. Ct. 280, 69 L. Ed. 548, 39 A. L. R. 790: 


“The reason for arrest without warrant on a reliable re- 
port of a felony was because the public safety and the due ap- 
prehension of criminals charged with heinous offenses required 
that such arrests should be made at once without warrant.” 


This case approved a statement made in the case of Stacey v. 
Emery, 97 U. S. 642, 24 L. Ed. 1035, where it was stated: 


«“* * * if the facts and circumstances before the officer are 
such as to warrant a man of prudence and caution in believing 
that the offense has been committed, it is sufficient.” 


And in Bushardt v. United Investment Co., 121 S. C. 324, 113 S. E. 
637, 35 A. L. R. 637, we read: 


“The officer in the discharge of his duty must often act 
upon his own judgment in circumstances of emergency. He 
should be ‘protected if he acts in good faith and on reasonable 
grounds of suspicion.’ ” 


As to the definition of a probable cause, in the case of Silver v. 
State, 110 Tex. Cr. Rep. 512, 8 S. W. (2d) 144, 9 S. W. (2d) 358, 60 
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A. L. R. 290, we read that information received by a police officer over 
the radio as to commission of a crime and the description of the offenders 
is sufficient probable cause, when coupled with discovery of persons 
answering the description, to justify a search without warrant of the 
automobile in which they are traveling, and this would necessarily imply 
the arrest if information is received that a felony has been committed. 


Referring again to the Diers case above mentioned, it was stated 
that, “Probable cause is a reasonable ground of suspicion, supported by 
facts and circumstances of such a nature as to justify a cautious and 
prudent person in believing that the accused was guilty.” 


; Further, in the case of People v, Allen (Mich.), 215 N. W. 419, it 
is stated: 


“What we do state to be the rule by which this court will 
be governed is that, if an officer, charged with the enforcement 
of the law, from the exercise of his own senses, or acting upon 
information received from sources apparently so reliable that a 
prudent and careful person, having due regard for the rights of 
others, would act thereon, has reasonable and probable cause 
to believe that intoxicating liquor is being unlawfully transported 
in an automobile in his presence, he may arrest the offender or 
search for and, if found, seize the contraband therein without 
a warrant to do so.’” 


April 29, 1947 
COUNTY COMMUNITY HOSPITAL 


Approved By Recent Vote of Electors 
Must County Board Proceed With Bond Sale For The Construction 
Ascertaining The Proper Tax Levy 


Mr. Cyril P. Shaughnessy, County Attorney, St. Paul: 


You state that under Sec. 23-343, R. S. Supp. 1945, at the last general 
election of your county the proposition for the construction and issue of 
bonds for a community hospital was approved, but that there is some 
question whether the commissioners are willing to issue and sell bonds. 
You inquire (1) whether it is obligatory upon the county board to issue 
and sell such bonds for the construction of the hospital; (2) must the 
levy of taxes for the county community hospital be included within the 
limitation of thirty-five cents per one hundred dollars valuation, as 
provided in Sec. 77-1602, R. S. 1943, or can the hospital levy be in excess 
of the thirty-five cents; (3) may counties with a population above 3500 
and under 9000 levy a tax not to exceed four mills on the dollar for 
general county purposes. 


1. The general rule appears to be that whether the wording “may” 
in a statute is permissive or obligatory depends in a great measure on 
the true intent and object of the legislature in making the enactment. 
It means “must” whenever third persons or the public have an interest 
in having the act done. In State, ex rel. Rowe, v. Emanuel, 142 Neb. 
583, 7 N. W. (2d) 156, the question of whether the redistricting of the 
county by the county supervisors after a state or federal census was 
permissive or mandatory, and the court said: 
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“The word ‘may,’ when used in a statute to delegate a 
power, the performance of which involves the protection of 
public or private interests, is mandatory, and it will be so con- 
strued whenever it becomes necessary to do so to carry out 
the legislative intent.” 


And in Larson v. Marsh, 144 Neb. 644, 14 N. W. (2d) 189, our Su- 
preme Court again interpreted the word “may” to mean “must” in the 
statute providing that when candidates for the same office have the 
same names, the Secretary of State may on request print the address and 
occupation of the candidates on the ballot. The court said: 


“Where a public officer has been clothed by statute with 
power to do an act which concerns the public interest or the 
rights of third persons, the execution of the power may be in- 
sisted on as a duty, although the wording of the statute is per- 
missive merely and not peremptory.” 


In this instance the people of your county have voted bonds for 
the construction of a county community hospital. The public has an 
interest in seeing that their vote is carried into effect, and in our opinion 
the word “may” in the statute should be construed as “must”, thus 
making it obligatory upon the county board to proceed with the issu- 
ance of bonds and construction. 


2 and 8. Sec. 77-1603, R. S. 1948, provides the maximum mill levy 
for counties under 9000 population to be four mills for general county 
purposes. As mentioned in your letter, this particular statute was 
construed in Megan v. Boyd County, 133 Neb. 539, 276 N. W. 160, and 
this opinion has not since been modified. Hence, Sec. 77-1602, R. S. 1943, 
need not be taken into consideration. The legislature may provide for 
taxes levied for special purposes, and unless there is a specific limitation, 
such as is found in Sec. 23-918, R. S. Supp. 1945, that the levy “shall 
not exceed the existing statutory or constitutional limitation applicable 
to levies for county purposes”, the levy is in addition to the amount pro- 
vided for general county expenses. 


In this instance, therefore, it is our opinion that a levy over and 
above the four mills general limitation may be made for the payment of 
bonds issued. Further, we believe the vote of the people within the 
county to be mandatory upon the county board to issue bonds and con- 
struct a community hospital. 


April 29, 1947 
COUNTY MACHINERY RENTAL TO FARMERS 
Allocation Of Funds From The Income 
Mr. Myrl D. Edstrom, County Attorney, Wahoo: 
We have your recent request for an opinion upon the following: 


“When a county engages in the activities authorized in sec- 
tions 23-345 and 39-409, Revised Statutes of Nebraska, 1943, 
to which fund should the county treasurer credit money re- 
ceived as a result thereof?” 


and secondly, 
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“Tf an erroneous payment has been made from the road or 
bridge fund of the county and the same is not discovered until 
after the warrant has been presented for payment and paid, 
to which fund should the county treasurer credit the money 
when the same is returned to him by the party receiving the 
erroneous payment?” 


1. Sec. 23-345, R. S. 1943, provides for the renting of county road 
machinery to farmers for the purpose of constructing and maintaining 
terraces and ditches, and Sec. 39-409, R. S. 1943, authorizes the counties 
under township organization to do road work for the townships and to 
enter into contracts for such road work, 


We believe it depends largely on your budget setup as to which 
fund would receive credit on monies earned for rental of machinery or 
road work. If your budget sets up estimated incomes from such rental 
and road work in specified road districts, then we believe the funds de- 
rived therefrom should be credited to the particular road district, but if 
the estimates within the budget for such income are set up in the general 
county road fund, then such sums should be credited to this fund. If 
the budget for your county has not made provision for such income, then 
it is our opinion that the county board may use its discretion as to which 
fund these sums may be credited, but such sums so credited may not be 
expended until appropriated within the budget. 


2. If an erroneous payment has been made from the road or bridge 
fund of the county and repaid, the sums so returned should be credited 
to the fund from which expended. 


April 29, 1947 
MOTOR VEHICLES (L. B. 162) 


Impounding Of Vehicle For Reckless Driving 
Manner Of Amending Bill To Include Proposal To Amend 
Sec. 39-762, R. 8. ’43, (Safety-Responsibility Act) 


Senator Charles F. Tvrdik, Senate Chamber, Capitol Building: 


You have requested our opinion as to whether L. B. 162 could be 
amended so as to include the proposal to amend Sec. 39-762, R. S. 1943. 


The constitution requires that, “No bill shall contain more than 
one subject, and the same shall be clearly expressed in the title.” Art. III, 
Sec. 14. In our opinion the subject of L. B. 162 is broad enough to cover 
the proposed changes in Sec. 39-762. 


The title to L. B. 162 now reads: 


“A bill for an act to amend sections 39-727, 39-7107 and 
60-427, Revised Statutes of Nebraska, 1943, relating to motor 
vehicles; to define and redefine terms; to make willful reckless 
driving unlawful; to provide and change penalties; to provide, 
under the prescribed circumstances and conditions, for the im- 
pounding of a motor vehicle at the expense and risk of the owner 
thereof upon the conviction of a person for reckless driving, will- 
ful reckless driving or driving a motor vehicle while under the 
influence of alcoholic liquor or any drug; to provide for releasing 
such an impounded vehicle for the purpose of foreclosure; to pro- 


—101— 


vide that the person convicted of reckless driving, willful reckless 
driving or operating a motor vehicle while under the influence of 
alcoholic liquor or any drug shall, as part of the judgment of con- 
viction, be ordered not to drive any motor vehicle for any purpose 
during certain periods of time under the prescribed circumstances 
and conditions; to provide for suspension or revocation of oper- 
ator’s license as prescribed; to repeal the original sections and 
section 60-428, Revised Statutes of Nebraska, 1943, and to de- 
clare an emergency.” 


The title to L. B. 162 should be amended at the same time that the 
bill itself is amended so that the title will clearly express the purpose 
to amend Sec. 39-762. If the title to the bill is amended so as to include 
the proposed changes in Sec. 39-762, we believe that the latter may be 
properly incorporated into L. B. 162 by amendment. 


April 30, 1947 
PRISONERS IN THE PENITENTIARY 
School Instruction Responsibilities Of State School Superintendent 


Honorable Wayne O. Reed, Superintendent of Public Instruction, State 
House: 


In your letter of March 11th, you request our interpretation of the 
responsibilities of the Superintendent of Public Instruction as set forth in 
Section 83-446, Revised Statutes 1943. 


Section 83-446: 


“Under the rules, regulations, and restrictions that the Board of 
Control and the warden of the state penitentiary may prescribe, 
the Superintendent of Public Instruction shall establish, organize 
and supervise a school for prisoners confined in the penitentiary, 
and give them courses of instruction in such common school sub- 
jects, business forms and useful industries as the board, the 
warden and the superintendent shall prescribe.” 


Article 12, Section 19 of the Constitution of Nebraska provides: 


«* * * The Board of Control shall have full power to manage, 
control and govern, subject only to such limitations as may be 
established by law, all state charitable, reformatory and penal 
institutions that now are or may hereafter be established. They 
shall give such bonds, receive such salaries and perform such 
duties as may be provided by law.” 


We are of the opinion that the above sections authorize the Superin- 
tendent of Public Instruction to advise the warden and Board of Control 
in all matters pertaining to the school for prisoners in the penitentiary. 


April 30, 1947 
BOARD OF CONTROL 
Rental Of Land For Agricultural Purposes On A Share Crop Basis 
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Board of Control, State House: 


In your letter of March 28 you request our opinion as to whether 
the Board of Control may “enter into a lease agreement with a land 
owner for rental of land for agricultural purposes on a share crop basis.” 


Art. IV, Sec. 19, Constitution of Nebraska, provides in part as 
follows: 


“There. shall be a ‘Board of Control’ of state institutions 
consisting of three members who shall be appointed by the 
Governor by and with the consent of two-thirds of the members 
of the senate, * * * The Board of Control shall have full power 
to manage, control and govern, subject only to such limitations 
as may be established by law, all state charitable, reformatory 
and penal institutions that now are or may hereafter be estab- 
lished. * * ** 


Sec. 83-108, R. S. 1943, provides: 


“The Board of Control shall have oversight and general 
control of the Nebraska School for the Blind, the Nebraska 
School for the Deaf, the state industrial schools, the Nebraska 
Institution for Feebleminded Youth, the Orthopedic Hospital, 
the Soldiers’ and Sailors’ Home, the Women’s Industrial Home, 
the hospitals for the insane, the Tuberculosis Hospital, the State 
Penitentiary, the Genoa State Farm, and all charitable, re- 
formatory and penal institutions that shall be established and 
maintained by the State of Nebraska.” 


The terms “oversight” and “general control” are broad in their 
scope and would, in our opinion, authorize the rental of additional farm- 
ing land on the same basis as such land is generally rented to individuals. 
This would, of course, include rentals on a share basis where such terms 
are specified by the owner. 


April 30, 1947 
COUNTY JUDGES 


Fees For Determination Of Heirship At One Time In 
More Than One Estate 


Mr. Lloyd H. Jordan, County Attorney, Sheridan County, Gordon: 


You have requested our opinion as to what fee a county judge should 
charge where the estates of two or more persons are determined at one 
time in a proceeding for the determination of heirship. 


Our court has stated that the statute provides for a limited and 
circumscribed form of administration of an estate. In re Heirship of 
Robinson, 119 Neb. 285, at 291, 228 N. W. 852. In the absence of au- 
thorization by statute, two or more separate estates may not be admin- 
istered jointly. 33 C. J. S. Executors and Administrators, Sec. 12. The 
statute on fees provides that, “In probate matters the county judge shall 
be entitled to receive the following fees: * * * For an estate settled 
under the provisions of sections * * * 30-1701 to 30-1708, ten dollars. 
** *” Sec. 33-125, R. S. Supp., 1945. 
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It is our opinion that a county judge should charge a fee of ten 
dollars for each estate settled in a proceeding to determine heirship. 


April 30, 1947 
CREAM COMPANY SOLICITING BUSINESS 
Premium Gift As An Inducement To Secure Business 


Department of Agriculture and Inspection, State of Nebraska, Capitol 
Building: 


You have requested our opinion as to the legality of a cream com- 
pany’s proposal to solicit business by sending out “a letter to prospec- 
tive customers, enclosing a small premium as an inducement to get the 
producer to ship cream.” 


For the purpose of this opinion, we assume that this company is 
properly licensed to do business in Nebraska; that the “premium” itself 
accompanies the letter; and that no conditions are attached to the accep- 
tance of the premium by the addressee. 


We have not been able to discover any law in Nebraska that pro- 
hibits a cream company from making gifts to prospective customers in 
an effort to secure their business. It is our opinion that this method of 
soliciting business is lawful in Nebraska. 


May 2, 1947 
LIQUOR LICENSE 


For Sale Of Beer By The Drink On Property 
Acquired By City As Incident Of Tax Foreclosure Proceedings 


Nebraska Liquor Control Commission, State House: 


In your recent letter you request our opinion as to “whether or not 
a license for the sale of beer by the drink may be issued on certain 
property to which the City. of Arapahoe holds title’ by reason of the 
foreclosure of a tax lien. 


Sec. 53-186, R. S. 1943, provides as follows: 


“It shall be unlawful for any person to consume alcoholic 
liquors in the public streets, alleys, roads or highways, or upon 
property owned by the state or any governmental subdivision 
thereof, or inside vehicles while upon the public streets, alleys, 
roads or highways.” 


In an opinion by this office, addressed to the Nebraska Liquor Control 
Commission under date of May 29, 1939, approval was given for the 
issuance of a beer license to a cafe located at the Municipal Airport in 
Omaha, the reason being: 


“While the fee title to this property rests in the City, a 
somewhat different situation is presented than that of a city 
park or municipal building in which a concession might be 
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granted for the sale of beer. While the Airport is being operated 
under what is technically a lease, still the entire control of the 
tract in question has been given to a private interest and is not 
operated like a city park where the public generally may resort 
for amusement purposes, neither is public business transacted 
therein as in case of a municipal building. It is entirely under 
the control of the transportation facility and is operated in 
entirely the same way as the Burlington and Union Railway 
stations.” 


And by the same token, property which has always been in private 
hands and used for ordinary business purposes would hardly change 
its nature by reason of the fact that a city has acquired legal title as 
an incident to the collection of taxes. Upon resale there could no longer 
be a question. 


We are therefore of the opinion that you may properly approve 
the license. 


May 2, 1947 
BRIDGES ACROSS DRAINAGE DITCHES 
Liability Of County, Drainage District, Or Land Owners For Cost 
Mr. Arthur W. Kummer, County Attorney, Platte County, Columbus: 
You inquire as follows: 


“Who (the County, the Drainage District, the adjacent land 
owners) is liable for the cost of two bridges constructed over 
‘euts’ on township highways between the North Half (N%) of 
Sections Five (5) and Six (6), and in the North Half (N%4) 
of Section Four (4), in Township Seventeen (17) North of Range 
One (1) West, to connect ‘cuts’ made by adjacent land owners, 
to straighten Lost Creek?” 


Your letter contains a detailed description of the situation which 
has arisen in your county and the events leading up to it. As we under- 
stand it, some twenty years ago the Oconee-Lost Creek Drainage District 
was organized to divert flood waters from Lost Creek to the Loup River. 
Lost Creek is to be regarded as a running stream. A ditch was dug 
near the west end of the drainage district, but nothing further has been 
done except cleaning the ditch. 


During the years following the organization of the drainage district, 
Lost Creek silted up considerably and “bottlenecks” developed in the 
channel. To eliminate these, the “cuts” were made on the highway 
between sections 5 and 6 and on the north half of section 4 by adjacent 
landowners to avert the threat of floods. These cuts were made by the 
landowners after they had petitioned the county board on several occa- 
sions to take action to relieve the recurring flood condition, and with 
the knowledge and apparent approval of the county board after a civil 
engineer had reported to the board that the most feasible way of solv- 
ing the problem would be for the individual landowners to make the nec- 
essary cuts on their own land and straighten and dredge the creek. 


These cuts made it necessary to put in new culverts or bridges at 
the points where the cuts crossed the highway, and the county board 
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has voted to erect, and has erected, two of these bridges at county 
expense. Apparently no contract was ever made between the county and 
the drainage district as to who should bear the cost of building and main- 
taining bridges across the drainage ditches. 


The county board has for many years followed the policy that the 
county build all bridges sixteen feet or more in length whether across 
a running stream or not and whether on a township or county road. 


A taxpayer now objects that the cost of building these two bridges 
should be borne by the drainage district and not by the county. 


You do not say that Platte County is under township organization, 
but I am informed, and am assuming, that such is the fact. It may or 
may not be material in the consideration of the question you raise. 


The general duty to open and maintain public roads in a county is 
imposed on the county board. Secs. 23-108, 39-103, R. S. 1943. It has 
been held that where a county under township organization undertakes 
to improve a public highway and keep it in repair it thereby becomes 
one which the county is “liable to keep in repair” to the extent, at 
least, that it becomes liable to persons who are injured by the county’s 
failure to keep it in repair. Franck v. Butler County, 127 Neb. 852, 257 
N. W. 235. 


Sec. 39-407, R. S. 1948, provides: 


“In counties under township organization the expense of 
building, maintaining, and repairing bridges on public roads 
over streams shall be borne exclusively by the county within 
which such bridges are located.” 


Your letter states that the cuts across the township highway were 
made by the owners of the adjacent land, but with the knowledge and 
approval of the county board, which acted on the report of a civil engineer 
employed by it as to the most feasible way to relieve the flood condition. 
There appears to have been a tacit understanding that the cost of 
dredging and straightening Lots Creek was to be borne by the individual 
landowners and the cost of erecting bridges across the necessary cuts on 
the highway was to be borne by the county. That, at least, is the way 
the transaction was carried out. It does not appear from your letter 
that the county board believed the county owed any legal duty to the 
landowners to relieve the flood condition, but it is probably safe to 
assume that the board believed that the county itself would benefit 
from the elimination of these recurring floods. 


5 In any event, I am unable to find any statute or other legal author- 
ity which, in my opinion, imposes a legal obligation on these individual 
landowners, or any of them, to pay the expense of erecting these bridges. 


Assuming, as we must from the facts stated in your letter, that 
the cuts were not made by the Oconee-Lost Creek Drainage District 
or under its direction, it is difficult to see how the drainage district could 
be liable for the expense of erecting these bridges. If these cuts were 
ditches or channels of the drainage district, the provisions of Sec. 39-805, 
R. S. 1948, would perhaps apply; but the cuts were apparently made 
independently of the drainage district and not as a part of its system 
of ditches, and I find no legal basis in the facts stated on which to found 
i venti for the cost of erecting these bridges against the drainage 

istrict. 
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I conclude, therefore, that the cost of erecting these bridges is prop- 
erly borne by the county. 


May 2, 1947 
COUNTY REVALUATION OF REAL ESTATE MADE IN APRIL 1947 
Time When This General Re-Appraisal Can Be Made Use Of 
Mr. Donald H. Weaver, County Attorney, Grand Island: 
You write: 


“The Hall County Board of Supervisors recently employed 
the Clemenshaw Company to re-appraise city and village prop- 
erties in Hall County. This company has completed their work 
within the past few weeks. The question now arises as to how 
soon this re-appraisement figure may be put in use. 


“Section 77-1504, Revised Statutes of Nebraska for 1943, 
states that the County Board of Equalization shall equalize the 
valuation of real property in even-numbered years. It also states 
in cases of gross injustice and over-valuation or under-valuation 
of real property, the County Board may at its annual meetings, 
consider and correct the same, after due notice to the parties, 


“It appears to me that under this section the County Board 
cannot put the re-appraisement figures into effect until it meets 
as a Board of Equalization on the first Tuesday after the second 
Monday of June, 1948,” 


Sec. 77-1301, R. S. Supp. 1945, provides in part: 


“All real property in this state subject to taxation shall be 
assessed as of April 1 in each even-numbered year, which assess- 
ment shall be used as a basis of valuation for taxation until the 
next regular assessment, except as provided in sections 77-1306 
and 77-1307. * * *.” 


The exception noted in Sec. 77-1306, R. S. 1943, relates to cases 
where improvements have been put on real property which enhance its 
value, in which cases the value of the property may be increased. Sec. 
771-1307, R. S. 1943, relates to cases where loss by fire, flood, or other- 
wise has occurred, in which cases the value may be reduced. 


Sec. 77-1504, R. S. 1943, which you mention, apparently applies to 
individual cases of overvaluation or undervaluation, but does not, in my 
opinion, authorize a general revaluation of real estate. The county board 
of equalization may, in an odd-numbered as well as even-numbered year, 
upon proper notice, equalize the value of individual parcels of land. 
Western Public Service Co. v. Wheeler County, 126 Neb. 120, 252 N. W. 
609. This does not, however, mean that the board may raise or lower 
the values of real estate generally in an odd-numbered year. 


The provision of Sec. 77-1301, above quoted, requires a general 
assessment of real estate to be made only in even-numbered years, and 
it is my opinion that this statute precludes the use of the reappraise- 
ment figures you mention until the meeting of the board in June, 1948, 
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except for the purpose of correcting individual cases of overvaluation or 
undervaluation as provided in Sec. 77-1504, R. S. 1943. 


May 5, 1947 
MUNICIPALLY OWNED WATERWORKS 


Extension: Procedure Under 17-544 R. S. ’43, Or Under 
17-534 R. S. Supp 745 


Mr. D. A. Russell, County Attorney, Alma: 


You state that the Village of Stamford, Nebraska, desires to extend 
its municipally owned system of waterworks. The assessed valuation 
of the village is about $150,000.00, and the cost of the proposed project 
will be about $12,000.00. You inquire whether you should proceed under 
Sec. 17-544, R. S. 1948, or Sec. 17-534, R. S. Supp. 1945. 


Sec. 17-534 provides principally for the purchase, construction, and 
maintenance of waterworks, mains, portion or extension of a water works 
system. This section was amended in 1945, and the enabling act of this 
section reads as follows: 


“AN ACT to amend section 17-534, Revised Statutes of Ne- 
braska, 1948, relating to cities of the second class and villages; to 
remove the restriction on the amount of money such a city or 
village may borrow and the amount of bonds such a city or 
village may issue for the purchase of steam engines or fire- 
extinguishing apparatus and for the purchase, construction, 
and maintenance of such waterworks, mains, portion or exten- 
sion of any system of waterworks or water supply, or to pay for 
water furnished such city or village under contract; and to 
repeal the original section.” 


All the amendment of 1945 does is to remove the limit of expendi- 
ture of 7 per cent of the taxable property within said city or village, 
and according to the amended statute there is no limit as to the amount 
a city or village may expend for the purpose of purchasing, constructing, 
and maintaining waterworks, mains, portions or extensions of any system 
of waterworks. 


Sec. 17-544, R. S. 1948, provides that where second-class cities and 
villages own their own system of waterworks they are authorized to 
issue bonds not exceeding 5 per cent of the assessed value of the taxable 
property in addition to the indebtedness already authorized for water 
purposes for the purpose of extending, enlarging, or improving their 
system of waterworks. Thus where the Village of Stamford already 
owns its waterworks system, it appears that any extension to this system 
would be governed by Sec. 17-544, and the village would be limited in 
its power to borrow money for such extension to 5 per cent of the 
assessed value of the taxable property within said village. 


A further element enters into the discussion in that the bonds issued 
under Sec. 17-534, R. S. Supp. 1945, are due in twenty years but may be 
paid any time after five years. The bonds issued under Sec. 17-544, R. S. 
1943, become due in not to exceed forty years from date of issue and 
are payable any time after ten years. It appears that the legislature 
intended that the money borrowed for extension of a waterworks system 
was in addition to the bonds issued for the purchase of a waterworks 
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system and therefore the waterworks-extension statute was giving the 
village a longer time in which to pay such indebtedness. 


The case of Putscher v. City of Rulo, 107 Neb. 521, 186 N. W. 536, 
makes a distinction between these sections. Although both sections have 
been amended since this decision, the amendments are not pertinent to 
this discussion. In the Rulo case an action was brought to enjoin the 
city from entering into a contract for the purchase and installation of 
water mains, fire hydrants, a standpipe, etc., since the proposed contract 
exceeded the limits for which bonds could be issued. Judge Flansburg in 
that case said: 


“«* * * Throughout the statute there is apparent an idea, on 
the part of the legislature, that expenditures for the purpose of 
the acquisition of a water-works system shall be limited and 
the property owner safeguarded. Even an expenditure for 
extensions equaling 5 per cent of the assessed value of the 
property is not allowed to be incurred, under section 5120, Rev. 
St. 1913, (mow Sec. 17-544, R. S. 1943) except by consent of the 
electors by vote at special election, and it is declared that the 
tax to cover that expenditure may be ‘in addition to the amount 
of indebtedness now authorized by law for water purposes.’” 
(Emphasis supplied.) 


It is therefore our opinion that Sec. 17-534, R. S. Supp. 1945, 
provides for the purchase, construction, and maintenance of a waterworks 
system, and Sec. 17-544, R. S. 19438, provides for the extension of such 
waterworks system. And if the improvements contemplated amount to 
an extension of the waterworks system owned by the Village of Stamford, 
See. 17-544 is controlling and the expenditure for such extension cannot 
second 5 per cent of the assessed value of the taxable property within said 
village. 


May 5, 1947 
COUNTY (BLAINE) COURT HOUSE CONSTRUCTION BONDS 
Exceeding The 5 Mill Limitation By Vote of The People 
Mr. Roy E. Blixt, County Attorney, Blaine County, Brewster: 
You state: 


“It has been proposed that a new Courthouse be erected in 
Blaine County. It appears that it will not be possible to vote a 
Courthouse bond and still keep the levy within 5 mills, if the 
County intends to carry on its present activities. 


: “Is it possible for the County to exceed the 5 mill limitation 
in order to erect a new courthouse and if so how may it be done?” 


Sec. 5, Art. VIII, Constitution of Nebraska, provides: 


“County authorities shall never assess taxes the aggregate 
of which shall exceed fifty cents per one hundred dollars actual 
valuation as determined by the assessment rolls, except for the 
payment of indebtedness existing at the adoption hereof, unless 
authorized by a vote of the people of the county.” 


Sec. 23-119, R. S. 1943, provides: 
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“It shall be the duty of the county board of each county to 
eause to be annually levied and collected taxes authorized by law 
for county purposes, not exceeding fifty cents on the one hundred 
dollars’ actual valuation, except in any county in which a health 
district has been duly constituted as provided by sections 71-1601 
to 71-1625 and has not been dissolved; in such last-named counties 
the tax so levied shall not exceed forty cents on the one hundred 
dollars’ actual valuation; an additional amount may be levied in 
any county if authorized by a vote of the people of the county.” 


The law clearly provides that the county authorities may exceed the 
five-mill limitation if they have been authorized to do so by a vote of the 
people of the county. 


May 7, 1947 
COUNTY TREASURER’S BOND 


Authority of. County Board, Anticipating Large Road Funds, 
To Contract For Additional Surety Bond With Provision To 
Reduce Bond Each Year as Conditions Warrant 


Mr. T. G. Weddel, County Attorney, Springview: 


You state that it becomes necessary that the county board of Keya 
Paha County require the county treasurer to give additional bond, which 
condition is brought about by the fact that the county voted $85,000.00 
for road-improvement bonds; that it has been the practice of the county 
board to set the amount of the treasurer’s bond each January but that 
the bonding company now carrying the bond of the county treasurer 
informs you that once the bond is increased it must be carried at the 
increased amount to the end of the term of the treasurer and premiums 
paid accordingly. You inquire whether it is possible to reduce the amount 
of the treasurer’s bond for each succeeding year as the conditions might 
require and thus reduce the amount of premium which the county is 
required to pay. 


Certain statutory provisions grant to the county board authority 
over the county treasurer’s bond as follows: section 11-107, R. S. 1943, 
requires that the county treasurer’s bond be approved by the county 
board; section 11-119 requires that the county board fix the amount of 
the county treasurer’s bond; section 11-122 provides that the county 
board may require the county treasurer to give additional surety or 
sureties whenever in its opinion the existing security shall have become 
insufficient; and section 11-125 refers to the approval by the county 
Board of a bond executed by a surety company authorized to do business 
in the state. 


An official bond is subject to statutory and contract requirements. 
In United States Fidelity & Guaranty Company v. McLaughlin, 76 Neb. 
307, 107 N. W. 577, the court, in deciding an issue relative to the bond of a 
eounty treasurer, said that “the statutory provisions enter into and 
become a part of the contract.” In another action on an official bond, 
Village of Hampton v. Gausman, 1386 Neb. 550, 286 N. W. 757, it was 
stated that, “The statute, by construction, constituted part of the bond.” 
Also, it is pointed out in Frost, The Law of Guaranty Insurance (2d Ed., 
1909), that an official bond is a contract. 
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The Nebraska supreme court in Moore v. Markel, 112 Neb. 743, 201 
N. W. 147, stated, as a general rule, that a contract containing mutual 
obligations of the parties may be changed or modified in one or more of 
its details at any time after its execution, and before breach. This rule 
was directly applied in a case Anvolyang. a suit upon a bond in United 
States v. McMullen, 222 U. S. 460, 36 L. Ed. 269, 32 S. Ct. 128, where 
Justice Holmes, speaking for the court, stated: “There is no sacrosanct 
prohibition of change against them (the sureties); the law has no 
objection to it if they assent.” See also Sprigg v. The Bank of Mount 
Pleasant, 14 Pet. 201, 10 L. Ed. 419. 


It is our opinion that your county board is authorized to insert a 
provision in the contract for an additional surety bond which would 
provide that said bond may be reduced for each succeeding year as and 
if conditions so warrant. 


May 7, 1947 
MOTOR VEHICLES 


License Required To Sell New Or Used Motor Vehicles 
Constitutionality To Amend L. B. 419 By Inserting “Or Tractors” 


Senator William Hern, Senate Chamber, State House, Lincoln: 


You have requested our opinion as to the constitutionality of the 
amendments to L. B. 419 which inserted the words “or tractors” in the 
following sentence of Sec. 60-616, as amended: 


“Any person who buys, sells or exchanges three or more 
new, used or new and used motor vehicles in any period of 
twelve months who (1) does not have a motor vehicle license 
as required in sections 60-606 and 60-607, and (2) who sells a 
car or tractor(s) for a sum greater than the manufacturer’s 
delivered list price, (and 3) has not filed a corporate surety 
bond in the penal sum of twenty-five hundred dollars with the 
administrator as required in section 60-619, shall have a sworn 
complaint filed against him by the administrator or his agent for 
selling and transferring motor vehicles without a license or 
failure to observe other requirements as provided in this act.” 


For the purpose of this opinion we assume that if L. B. 419 were 
enacted without the words “or tractors” contained therein, it would be 
constitutional. This opinion is, therefore, limited to the validity of the 
amendment extending the bill to include tractors. 


If the legislature has the power to prohibit the sale of cars at a 
price greater than the manufacturer’s delivered list price, then it would 
seem that this power should also extend to the sale of tractors. The 
same reasons of policy should apply in both cases, but there is a serious 
question as to whether the bill, in its present form, will accomplish the 
purpose which was apparently intended by the legislature. 


The present Motor Vehicle Dealer’s License Law does not apply to 
tractors. In 1946 the legislature amended this law so as to exclude 
“traction engines” from the term “motor vehicles”. Sec. 60-601, R. S. 
Supp. 1945. “A ‘tractor’ is defined as that which draws or is used for 
drawing as a traction engine, * * * .” 42 Words and Phrases 151. 
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The following elements would be necessary to constitute the selling 
of a tractor at a price greater than the manufacturer’s delivered list 
price, an offense under L. B. 419; first, defendant bought, sold, or 
exchanged three or more new, used, or new and used motor vehicles in a 
period of twelve months, not as casual or isolated sales or as sales or 
exchanges engaged in as a convenience, but as a motor vehicle dealer 
operating a business; second, the defendant was not a licensed motor 
vehicle dealer; third, the defendant sold the tractors for more than the 
manufacturer’s delivered list price; fourth, the defendant did not file a 
bond as required by Sec. 60-619. 


It is apparent that the only class upon which L. B. 419 could operate 
would be dealers selling only motor vehicles or both motor vehicles and 
tractors. Therefore, L. B. 419 is not uniform as to class because it 
penalizes the sale of tractors for more than the manufacturer’s delivered 
list price only when sold by motor vehicle dealers. There does not appear 
to be reasonable basis for this classification. 


It is our opinion that so much of L. B. 419 as relates to the sale of 
tractors is not uniform as to class and is therefore invalid. This 
objection goes more to the form of the bill than to its substance. 


May 9, 1947 
PRISONERS IN PENITENTIARY 


Authority of Warden To Forfeit And Restore Good Time Allowance 
Percentage of Forfeited Time Which May Be Restored 


Col. James M. Jones, Warden, Nebraska State Penitentiary, Lincoln: 


You request an opinion with reference to your authority to forfeit 
good time when a prisoner escapes or violates his parole, or for any 
major infraction of the rules, ‘and inquire also as to your authority to 
restore good time to an inmate where all such statutory time has been 
taken away. 


The determination of the right of a convict to good conduct credits 
depends entirely upon the statute, as does the authority to restore such 
good time or credit when it has once been taken away. Sec. 29-2633, R. S. 
1948, provides: 


“Whenever a charge of misconduct shall be sustained by the 
warden and inspectors at their first meeting after such charge 
or charges shall have been recorded by the warden or his deputy 
against a prisoner, he shall lose the deduction of time specified 
in section 29-2632, but he may regain by continuous good conduct 
thereafter a deduction of time, not exceeding seventy-five per 
cent of the time so lost, and as much less as the warden and 
inspectors may certify to, as a suitable reward for good conduct.” 


The federal statute which authorizes the restoration of good time 
which has been forfeited has been construed to apply to all good time 
allowable during the term and not merely to such good time as has 
already been earned. Ebeling v. Biddle, 291 F. 587; Oderhold v. Perry, 
59 F. 2d 379; Carroll v. Zerbst, 76 F. 2d 961. 


In Carroll v. Zerbst, supra, the court said: 


“* * * The statute is designed to encourage orderly conduct 
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of persons confined in penal institutions. If misbehavior defeats 
only the deduction already earned and does not affect the situa- 
tion thereafter, there is little inducement for good conduct during 
the early part of a term and the inducement increases with time 
served. On the other hand, if the entire term is the basis for 
reward or the denial of it, the same incentive obtains throughout 
and that contributes to the accomplishment of the manifest 
legislative purpose. We think it is clear that the statute applies 
to the entire term as one unit and that misconduct defeats the 
right to all credit for good behavior , throughout the term, not 
merely that previously earned. * * * 


The language of the Nebraska statute seems clearly to authorize the 
taking of all of the good time allowable during the term of sentence, but 
part of such good time taken away may be restored to a prisoner because 
of subsequent good conduct. The time restored, however, whether all or 
only part of such good time has been taken away, cannot exceed seventy- 
five per cent of the time so taken. 


May 10, 1947 
LABOR 


Constitutionality of L. B. 343 Right To Work Act 
Invalidating Contracts Discriminating Against Non-Union Employees 


Senator Harold C. Prichard, Senate Chamber, Capitol Building, Lincoln: 


You request an opinion as to the constitutionality of Legislative Bill 
344, which provides in substance that no contract shall be valid or binding 
or enforceable in the State of Nebraska which contains any provision 
denying employment to any person because of membership in or non- 
membership in a labor organization. 


This act is an exercise of the police power of the state and facilitates 
the constitutional amendment adopted by the people of Nebraska at the 
last general election. 


The police power is not limited to regulations in the interest of 
public health, safety, and morals. It embraces regulations designed to 
promote public convenience or the general welfare. Nashville, C. & St. 
L. R. Co. v. Walters, 294 U. S. 405. It extends to economic needs. Veix 
y. Sixth Ward Bldg. & Loan Asso. of Neward, 310 U. S. 32. (See also 
11 Am, Jur, 1029, See. 274.) The rights of employers and employees to 
conduct their economic affairs are subject to qmnodiFiceiton on sAuplifieation 
in the interest of society, Thornhill y, Alabama, 310 U. S 


You particularly inquire as to the constitutionality of the act because 
of the fact that it applies to existing as well as to future contracts. 


A law which is a valid exercise of the police power may properly 
be made applicable to existing contracts. This matter is most ably 
answered by the opinion of the three-judge United States District Court 
in American Federation of Labor v. Watson, 60 F. Supp. 1010, wherein it 
is stated: 


“There is no vested right to have the police power of a state 
remain static. Every contract, involving subject matter that 
affects the public interest, “into which a citizen may enter, is 
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subject to the right of a state to regulate or to prohibit whenever 
it is deemed by the state to be essential in the public interest, 
and when it violates no provision of the superior national or state 
law. Contracts entered into prior to state and Federal prohibition 
against the manufacture or sale of intoxicating liquor were not 
held to have been illegally impaired by the adoption of prohibition 
when the states, and subsequently the nation, deemed prohibition 
to be in the public interest.” 


If any other rule were adopted, it would be possible to defeat the 
police regulations by entering into long-term contracts prior to the 
adoption of such regulations. 


It is our opinion that L. b. 344 is constitutional and is a proper 
exercise of the police power reserved to the state by the Tenth Amendment 
to the Constitution of the United States. 


May 12, 1947 
TAXING PROPERTY OF STATE AND NATIONAL BANKS 


Method of Assessing The Equipment And Other Tangible 
Personal Property 


Mr. Robert M. Armstrong, State Tax Commissioner, Capitol Building, 
Lincoln: 


You request the opinion of this department as to the proper method 
of assessing the tangible property of both state and national banks. You 
say: 


“The immediate question, whether or not tangible personal 
property of the bank, including its equipment such as posting 
machines, adding machines and other equipment not affixed to 
the building as a fixture is subject to a separate assessment. The 
real estate owned by the bank is, of course, assessed and taxed. 
I am unable to find any provision in the statute that would 
distinguish between real estate separately assessed and tangible 
personal property.” 


You point out in your letter that Sec. 77-711, R. S. 1943, provides that 
the taxes provided for in Secs. 77-709 and 77-710 “shall be in lieu of all 
other tangible property of such bank,” etc. (Emphasis supplied). The 
word “tangible” is a typographical error which occurred originally in the 
1937 Supplement to the Compiled Statutes, 1929, and has been carried 
over into succeeding publications of the statutes. The original carried the 
word “intangible”, and the phrase should read, “shall be in lieu of all 
other intangible property of such bank,” etc. I am informed by the 
Revisor of Statutes that this error will be corrected in future publications 
of the statutes. 


This error in Sec. 77-711 is doubtless the cause of the confusion as to 
whether the equipment and personal property of a bank other than the 
intangible property mentioned in Secs. 77-709 and 177-710 should be 
seperately listed and assessed as tangible property. Reading the word 
“tangible” as “intangible”, it appears clear that the legislature did not 
intend the taxes provided in Secs. 77-709 and 77-710 to apply to tangible 
personal property such as the furniture and equipment of the bank and 
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that such property should be listed and assessed separately and in addition 
to the real estate and the intangible property of the bank. 


May 13, 1947 


LABOR DISPUTES IN PUBLIC UTILITIES 
OR GOVERNMENTAL SERVICE 


Court of Industrial Relations (L. B. 537) 
Applicability To Newspapers or Newspaper Publishers 


Senator John F, Doyle, Senate Chamber, Capitol Building: 
You request our opinion as follows: 


“Please furnish me with an opinion as to the enforcement 
of L. B. 537 as against newspaper publishers or whether or not 
a newspaper publishing concern should be considered a public 
utility within the meaning of the bill.” 


It is our opinion that a newspaper or newspaper publisher is not a 
public utility and that L. B. 537 does not apply to newspaper publishers. 


It has been said that “the principal determinative characteristic of 
a public utility is that of service to or readiness to serve, an indefinite 
public (or portion of the public as such) which has a legal right to 
demand and receive its services or commodities.” 43 Am. Jur, 571. It 
has been held that newspapers are not public utilities. Sharon Herald 
Company v. Mercer County (Pa. Super.), 200 A. 880. 


Moreover, the terms and provisions of L. B. 537 itself exclude news- 
paper and newspaper publishers from the purview of the bill. Section 
1, subsection (4) of L. B. 537 defines the term “public utility” as used 
in the bill, and Section 2, subsection (1) specifies the business activities 
to which the act applies. Nowhere does the bill either expressly or by 
reasonable implication apply to newspapers or newspaper publishers. 


It is our opinion, therefore, that newspapers and newspaper pub- 
lishers are not within the scope of L, B, 537. 


May 13, 1947 
AERONAUTICS DEPARTMENT 


Authority to Lease Its Lands Not in Use 
To Others for Agricultural Purposes 


Department of Aeronautics, State House: 


We have your recent request for an opinion as to whether, under the 
statutes of the state, your department has authority to lease lands to 
others for agricultural purposes, such lands being acquired in conjunction 
with airports but not used for airport purposes. 


Sec. 3-141, R. S. Supp. 1945, provides: 


“The department is authorized and empowered, on behalf 
of and in the name of this state, within the limitation of avail- 
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able appropriations, to * * * (5) dispose of any such property, 
airport, restricted landing area or any other air navigation 
facility by sale, lease, or otherwise, in accordance with the laws 
of this state governing the disposition of other like property of 
the state. * * *” 


Sec. 3-145, R. S. Supp. 1945, states in part: 


“It may * * * (2) Lease or assign, for a term not exceeding 
ten years, to private parties, any municipal or state government, 
the national government, or any department of any such govern- 
ment for operation or other use consistent with the purposes of 
this act, space, area, improvements or equipment on such air- 
ports, * * *,2 


The leasing of excess lands not required for airport purposes does 
not appear to be inconsistent with the general intent and purpose of the 
aeronautics act. We believe a proper interpretation of the act gives 
to the Department of Aeronautics the authority to lease lands not needed 
for airport purposes. The department should use its best judgment in 
leasing such lands, since competitive bids are not required. 


We are further of the opinion that the proposed farm management 
contract, by which it is agreed to pay ten per cent of the gross re- 
ceipts for the care of designated lands, is fair and reasonable. 


May 16, 1947 
SCHOOL BOARDS PURCHASING BOOKS AND SUPPLIES 
Effect of L.B. 310 Prohibiting Competitive Bidding 
Senator Harry A. Foster, Senate Chamber, Capitol Building: 
You state: 


“I would like to have your opinion on LB-310 in regard to 
the probability, in case of the passage of this bill, of it then 
being a law that there would be no real competition in bidding 
on school books and school supplies.” 


School boards of all school districts are bound to purchase all text- 
books and supplies for the district. L. B. 310 will not preclude or require 
competitive bidding, but will leave such matter to the discretion of the 
school board. The present statutes, Secs. 79-1801 to 79-1810 R. S. 1943, 
do not require competitive bids for books or supplies. 


May 20, 1947 
STATE OFFICERS SALARIES 


Governor, Supreme Court And District Court Judges 
Effective Date Of The Raises In Salary In L. B. 470 


Senator Arthur Carmody, Senate Chamber, Capitol Building: 
We have yours of May 15, 1947, requesting an opinion as to the ef- 
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fective date of the raises in salary contained in L. B. 470 and all other 
salary-raise bills passed at this session of the legislature. 


By the provisions of L. B. 470 the salaries of the Governor, the Chief 
Justice and Judges of the Supreme Court, and Judges of the District 
Courts were increased. By the terms of the bill, as to all but District 
Judges, it was to become effective as soon as it may become operative 
under the Constitution of the State of Nebraska; as to District Judges, 
it was to become effective after the expiration of the present term of 
such judges. 


The constitutional provisions involved are as follows: 


Sec. 3, Art. XVII. “Until otherwise provided by law the 
following salaries shall be paid: 


“Chief Justice, Judges of the Supreme Court and Governor, 
each $7,500 per annum; Judges of the District Court, * * * 
each $5,000 per annum. * * *” 


Sec. 19, Art. III. “* * * nor shall the compensation of 
any public officer, including any officer whose compensation is 
fixed by the Legislature subsequent to the adoption hereof be 
increased or diminished during his term of office.” 


Sec. 18, Art. III. “The Legislature shall not pass local or 
special laws in any of the following cases, that is to say: * * * 


“Granting to any corporation, association, or individual any 
special or exclusive privileges, immunity, or franchise whatever. 
In all other cases where a general law can be made applicable, 
no special law shall be enacted.” 


The legislature, by Sec. 24-301.01, R. S. Supp. 1945, fixed the salaries 
of District Judges, and by Sec. 24-301.02, R. S. Supp. 1945, provided that 
salary would not be effective until the expiration of the present term 
of such judges. L. B. 470, Sec. 3, increases that salary and by Sec. 4 
further provides that the increase in salary shall take effect after the 
expiration of the present term of said judges. 


As to District Judges, all constitutional requirements are fulfilled, 
and the new salary schedule should go into effect beginning with the 
first Thursday after the first Tuesday in January, 1949. 


Sec. 1 of L. B. 470 contains the provisions for the increase in salary 
of the Governor and Judges of the Supreme Court. Sec. 2 provides that 
the increases shall become effective as soon as Sec. 1 may become oper- 
ative under the Constitution of the State of Nebraska. 


The above-quoted provisions of the Constitution have been con- 
sidered and applied by the Supreme Court of this state in the following 
cases: State, ex rel. Randall v. Hall, 125 Neb. 236, 249 N. W. 756; State, 
ex rel. Taylor v. Hall, 129 Neb. 669, 262 N. W. 835; State, ex rel. Day 
v. Hall, 129 Neb. 699, 262 N. W. 850. These cases arose out of an act 
passed by the 1933 legislature with the emergency clause, reducing the 
salaries of a large number of state officers, which act became effective 
May 2, 1933. Randall, a member of the Railway Commission, brought 
the first action claiming that the act violated the provision of Sec. 19, 
Art. III, that his salary may not be increased or diminished during his 
term of office. Randall’s salary had been fixed by the same section of 
the Constitution that then and now fixes the salaries of the Governor and 
the Judges of the Supreme Court. The case was defended on the theory 
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that the legislature had the power to “otherwise provide by law” and 
that in the first instance, in “otherwise providing by law” it could fix 
the salary regardless of the fact that such fixing might result in a dif- 
ferent salary for the Railway Commission than that fixed by the Con- 
stitution. But the court said that “otherwise provide by law” gave the 
legislature power to fix salaries which it would not otherwise have, since 
the Constitution fixed the salaries but the change must be made in a 
manner not to violate other provisions of the Constitution, and said: 


“x * * Among the positive limitations in our Constitution is 
the one that any increase or decrease of a constitutional officer’s 
salary cannot take effect during that term of office. It is the 
purpose of this provision of our Constitution that such officers, 
upon assuming public duties, will receive as compensation for such 
services the amounts fixed at the time the duties are commenced, 
and that they will clearly understand that such compensation 
cannot be increased during their term of office, nor may it 
be decreased without conflicting with the clear intent and mean- 
ing of the constitutional provision which we are considering.” 


holding that Randall was entitled to the salary fixed in the Constitution 
during his term of office. 


In 1935 Taylor, State Superintendent of Public Instruction, took of- 
fice for a new term, his former term during which the 1933 act was 
passed having expired, and he brought action to test the validity of the 
same act. The Supreme Court in a consideration of this case reaffirmed 
its holding in the Randall case and held the act invalid as to Taylor’s 
salary for reasons that are not material to our problem here, but in so 
doing held that the 1933 act violated the provisions of Sec. 18, Art. III, 
as to Judges of the Supreme Court, for it would not operate uniformly 
upon all the judges as a class since the Supreme Court is composed of 
judges whose terms expire on different dates, and the effect of the act 
would be to pay different salaries to different judges who were all of the 
same class. This holding as to the judges is in addition to a holding that 
the act would decrease the salary during the term of office. 


The Day case, above cited, was brought by Hon. L. B. Day, one of 
the Judges of the Supreme Court, at the same time and for the same 
reason as the Taylor case, and the court held that its decision was ruled 
by the Taylor case discussed above. 


The opinions in the above-cited cases do not indicate that the court 
in deciding them sought the intent of the framers of the constitution 
from a consideration of the proceedings of the Constitutional Convention, 
and it may well be that a different conclusion might be reached from 
such study. However, we would not deem it proper to advise you to dis- 
regard the law as established by the above-cited cases which have never 
‘been overruled by any subsequent decisions of the court and are the 
expressed law in this state. 


The legislature has the undoubted power to enact laws to take effect 
in the future or upon a specified contingency, thus the bill before us is 
to take effect as soon as it may become operative under the Constitution. 
We find that three Judges of the court will be elected to the Supreme 
Court in 1948; a Chief Justice will be elected in 1950 and three Judges 
in 1952, all for six-year terms, so that the first time that the increase 
may be effective as to Judges of the Supreme Court will be in January, 
1953. All the present terms of the Judges will have then expired and the 
increase will then be uniform as to class. 
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We are of the opinion that L. B. 470 will effectively increase the 
salary of the Governor beginning with the first Thursday after the 
first Tuesday in January, 1949; that it will effectively increase the 
salaries of District Judges beginning with the first Thursday after the 
first Tuesday in January, 1949, and that it will effectively increase the 
salaries of the Chief Justice and Judges of the Supreme Court beginning 
with the first Thursday after the first Tuesday in January, 1953. 


We do not have before us any other bills respecting increases of 
salaries and hence cannot give you any opinion as to such bills. 


May 20, 1947 
FEEBLE MINDED PERSON 


Committed to Private Institution by County Judge 
Jurisdiction to Release Such Person to Home of Parents 


Board of Control, State House: 


You state that the county judge of Platte County committed a per- 
son to the Beatrice State Home. Since there were no facilities available 
to accept this individual at the state home, she was placed in a private 
institution. The parents now desire to have the person so committed re- 
turned to their home. You inquire who has jurisdiction to order or 
direct that the feeble-minded be released from the private home and re- 
turned to the parents. 


We note that you mention Sec. 83-229, R. S. 1943, which states: 


“The State Commission for the Control of the Feeble-mind- 
ed shall have authority in all matters pertaining to the care, 
supervision and control of all feeble-minded persons who are not 
confined within the Nebraska Institution for the Feeble-minded. 
The comission shall make a survey of all state institutions, and 
of the state generally, to ascertain the persons whom they be- 
lieve to be feeble-minded.” 


This section was passed as part of Chap. 148, Laws 1985 (now Sees. 83- 
228 to 83-238, R. S. 1948). This chapter seems to evidence an effort on 
the part of the legislature to secure a complete tabulation of all feeble- 
minded persons in the state by setting up a state commission for the 
control of the feeble-minded. As far as we are able to ascertain, this 
commission has never functioned and is not functioning at the present 
time. 


In so far as the laws pertaining to the Beatrice State Home are 
concerned, we find nothing which requires the Board of Control or any 
agency within its control to assume responsibility of feeble-minded per- 
sons before admittance to the home. Before such admittance the Board 
of Control has no jurisdiction. 


No doubt county authorities were responsible for the placing of 
the feeble-minded person in a private institution, and any application 
for the return of such person to the home of the parents must be ac- 
complished through the placing agency. 
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May 20, 1947 
COUNTY CLAIMS FILED AFTER THE NINETY DAY PERIOD 
‘Authority of County Board to Pay When Claim is Just 
Mr. Walter H. Smith, County Attorney: Plattsmouth: 


We have your recent letter in which you state that your county 
board has before it several thousand dollars in claims for road gravel 
which were filed after the ninety-day limit prescribed by Sec. 23-135, R. S. 
1943; that the members of the board feel these claims are just and should 
be paid, and you inquire whether or not the board would incur personal 
liability in allowing these claims, and further, the possible outcome of a 
taxpayer’s appeal in the event such claims are allowed. 


Sec, 23-135, R. S. 1948, says in part: 


«“* * * All claims against a county must be filed with the 
county clerk within ninety days from and after a time when any 
materials or labor, which form the basis of the claim, shall 
have been furnished or performed; * * *.” 


In the case of Douglas County v. Taylor, 50 Neb. 535, 70 N. W. 27, 
it is stated that the word “claim” refers only to claims originating in 
contracts, express or implied, between the claimant and the county, 
and in Verges v. County of Morrill, 143 Neb. 173, 9 N. W. (2d) 221, the 
court held that the provisions as to filing claims and the time within 
which filing must be made are both mandatory. 


Any claim arising against the county, based on an express or 
implied contract between the claimant and the county, must be filed with- 
in the ninety-day period. After this statutory period has elapsed, the 
jurisdiction of the board ceases, and if the board has been divested of 
its authority to allow claims after the statutory period has run, they 
will be held responsible for such unauthorized act. 


May 20, 1947 
DECEDENTS’ ESTATES 


Liability for Taxes on Personal Property Held By Administrator 
On April 1st But Distributed Before Levy Appears on Tax Books 


Mr. Otto H. Wellensiek, County Attorney, Nebraska City: 


You request an opinion as to whether an estate is liable for per- 
sonal taxes on personal property which was in the hands of the adminis- 
trator on April 1 where a petition for final settlement is filed and the 
estate is completed prior to the time the levy appears on the tax books. 


Sec. 77-1201, R. S. Supp. 1945, provides in part as follows: 


“A complete list of all personal property held or owned on 
April 1 of the year in which the assessment is being made, ex- 
cept motor vehicles, shall be made as follows: * * * (6) The 
property of a person for whose benefit it is held in trust, by the 
trustee; of the estate of a deceased person, by the executor or 
administrator; * * *,” 
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In Wood v. McCook Water-Works Company, 97 Neb. 215, 149 N. W. 
417, it was held that personal property must be listed and assessed with 
reference to the quantity held or owned on the first day of April in 
the year for which the property is required to be listed. 


We believe that when an executor or an administrator has per- 
sonal property in his hands awaiting distribution on April 1, it is a 
statutory requirement that such property be listed. The status of per- 
sonal property for the purpose of taxation becomes fixed on April 1, 
and this status cannot be affected by subsequent assignment or distribu- 
tion. 


May 22, 1947 
MINOR’S AUTO DRIVER’S PERMIT 
Age Between 14 and 16; Usable in Another County 
Mr. Robert J. Bulger, County Attorney, Bridgeport: 


We have your letter of the 14th in which you inquire whether a 
limited driving permit issued to a child between the ages of fourteen 
and sixteen, issued in one county, may be used in another county or 
whether a new permit must be secured. 


Under the provisions of Sec. 60-407, R. S. Supp. 1945, no limited 
permit may be granted by a county treasurer unless authorized by an 
examining patrolman, 


The case of Gembler v. City of Seward, 186 Neb. 916, 288 N. W. 
545, held that “The right to operate a motor vehicle within the state 
of Nebraska is dependent solely upon the issuance of a driver’s license 
by ne state. It is a field over which the state has reserved exclusive 
control, * * *” 


As we view it, the state has issued the limited permit and if the 
requirements upon which such a limited permit may be issued were 
met, that is, that the one to whom the permit is issued lives more 
than one and one-half miles from school, such permit would be as 
effective in one county as in another, and it is our opinion that in 
this instance no new limited driver’s permit need be secured. 


May 24, 1947 
TAX ROLLS AND ASSESSMENT OF REAL ESTATE FOR 1906 


Indian Deed to White Purchaser Dated Feb. 19, 1906 
Approved by Secretary of Interior June 21, 1906 
Filed of Record October 8, 1907 


Mr. Alfred D. Raun, County Attorney, Pender: 
You request our opinion as follows: 


“On February 19, 1906, some Indians gave an Indian war- 
ranty deed to a white person, which deed was approved by the 
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Secretary of Interior on June 21, 1906, and which was not 
filed for record at the County Clerks office of Thurston County 
until October 8, 1907. 


“This property was assessed for real estate taxes for the 
year of 1907 but was not put on the tax list nor assessed for 
the year of 1906. 


“The question is, should this real estate have been put 
on the tax rolls and assessed for the year of 1906, and if so, 
should it draw interest for each and every year untii paid?” 


The property you mention became subject to taxation the moment 
that title to it vested in the purchaser from the Indians. The property 
was transferred from the Indians to the white purchaser by the delivery 
of the deed to the purchaser. Brown v. Westerfield, 47 Neb. 399, 66 
N. W. 489; Roepke v. Nutzmann, 95 Neb. 589, 146 N. W. 939; Ladman 
v. Ladman, 130 Neb. 913, 267 N. W. 188; Lewis v. Marker, 145 Neb. 
763, 18 N. W. 2d 210. 


What constitutes delivery of a deed is purely a question of intent 
of the parties, but any words or conduct showing intent of the parties 
that the deed is delivered and operates as a transfer of title is suf- 
ficient to establish delivery. Brown v. Westerfield, 47 Neb. 399, 66 
N. W. 489; Home Fire Ins. Co. v. Collins, 61 Neb. 198, 85 N. W. 54; 
Ladman vy. Ladman, 130 Neb. 913, 267 N. W. 188; 26 C. J. S. 233, Sec. 
41. Delivery may be presumed from facts and circumstances which 
show an intention to deliver. Brooks v. Brooks, 105 Neb. 235, 180 
N. W. 41. 


The recording of a deed is not essential to its validity or to the 
transition of title from the seller to the buyer. 26 C. J. S. 314, Sec. 
74. The law provides for the recording of deeds, not as a part of the 
transfer of title, but to give notice to the public of the transfer of 
title and prevent fraud. 26 C. J. S. 313, Sec. 71. Title is conveyed by 
execution and delivery of the deed, not by recording the deed. 


Real estate is assessed for taxation on April 1 of each even-num- 
bered year. Sec. 77-1301, R. S. Supp. 1945. The tax is levied on the 
last day on which the county board sits as a board of equalization 
(Sec. 77-1601, R. S. 1943), which will be sometime after the first 
Tuesday after the second Monday of June of each year. Sec. 77-1602, 
R. S. 1943. The property is assessed or valued on April 1, but it is 
not actually taxed until the date the tax is levied. American Province, 
etc., v. Douglas County, 147 Neb. , 23 N. W. 2d 714; State, ex 
rel. Hinson, v. Nickerson, 99 Neb. 517, 156 N. W. 1039. 


Applying the foregoing rules to the specific case you mention, it 
appears that the land became subject to taxation from the date that 
title vested in the white purchaser, which was the date the deed was 
delivered to him and not the date that the deed was recorded. If 
this date occurred on or prior to the date in 1906 when the county 
board levied the tax, then it is subject to the 1906 tax, and such tax 
with statutory interest from the date it became delinquent is still 
due. Sec. 77-207, R. S. 1948. If, however, the deed was not delivered 
to the purchaser until after the 1906 tax had been levied, the land is 
not subject to taxes for the year 1906, 
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Duty 


May 22, 1947 
COUNTY PUBLIC SECTION-LINE ROADS 


of Repair, Bridge Gone and Road Not Used For 10 Years 
of County At Request of Landowner To Restore The Road 


Mr. Raymond B. Morrissey, County Attorney, Tecumseh: 


You 


Sec. 


Sec. 


Sec. 


Sec. 


requested our opinion on the following matter: 


“More than ten years past a bridge across a large drainage 
district was removed. This bridge was on a county road and 
on a section line. No legal action was taken, but it has not 
been used by the public since the bridge was removed. A 
landowner has requested that the road be repaired so that 
she may get to an isolated tract of land which she owns. She 
is not asking that the bridge be replaced, but that culverts be 
replaced across ditches and the road be put in condition so that 
she can get farm implements to the isolated tract of land. My 
question is this: Has the county board a legal duty to repair 
this road for this landowner?” 


23-108, R. S. 1943, provides: 


“The county board shall have power to lay out, alter or 
discontinue any road running through its county, to vacate 
or discontinue public roads running parallel and adjacent to 
state or federal highways not more than four hundred yards 
from said highway, or any part thereof, or any abandoned or 
unused road or part thereof, and for such purpose may acquire 
title to lands therein, either by gift, prescription, dedication, the 
exercise of the right of eminent domain, purchase or lease, and 
may perform such duties concerning roads as may be pre- 
scribed by law.” 


39-101, R. S. 1948, provides: 


“All roads within this state which have been laid out in 
pursuance of any law of this state, and which have not been 
vacated in pursuance of law, and all roads located and opened 
by the county board of any county and traveled for more than 
ten years, are hereby declared to be public roads.” 


39-102, R. S. 1943, provides: 


“No public road or any part thereof shall be vacated or 
changed without the consent of the majority of the voters 
living within two miles of the road and not living in a village 
or city.” 


89-103, R. S. 1943, provides: 


“The county board has a general supervision over the 
public roads of the county, with power to establish and main- 
tain them as herein provided, and to see that the laws in re- 
lation to them are carried into effect.” 


In State, ex rel. Draper v. Freese, 147 Neb. 147, 22 N. W. (2d) 
556, decided April 10, 1946, three landowners, as relators, brought a 
mandamus suit against the Jefferson County commissioners to compel 
the latter to reopen and repair a public highway located on the section line 


between 


the lands of the relators. The Supreme Court held that al- 
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though no highway had been established by prescription, the proceed- 
ings had by the county commissioners in 1875 pursuant to a petition 
filed to establish the road fully complied with the statute, that the 
road was established, and that no part of the road had been vacated. 
As to the duty of the county board to repair the road, the opinion 
states: 


“With reference to the statutory duty to maintain and 
keep in repair highways and bridges, we have said in State 
ex rel. Enerson v. County Commissioners, 102 Neb. 199, 166 
N. W. 554, 555: ‘Relator is seeking to coerce performance 
of the board’s statutory duty to keep the highway, including 
the bridge, in a proper condition for travel. * * * The duty of 
a county board to repair or restore a bridge which is part of 
a public highway in genera] use may be enforced by mandamus. 
Dutton v. State, 42 Neb. 804, 60 N. W. 1042; Iske v. State, 
72 Neb. 278, 100 N. W. 315; State v. Board of Commissioners, 
80 Ind. 478, 41 Am. Rep. 821. In another form the rule is: 
“Mandamus is generally recognized as a proper remedy to 
compel public officers to perform their duty to take care of 
and keep in repair public highways and bridges and the like, 
whenever the necessity for its exercise is so apparent and 
obvious that the refusal to act is the result of a determination 
not to discharge a plain duty.” 18 R. C. L., p. 241, s. 165. 


“While we find no decisions of our court on the question 
of the duty to open and work a road once it has been established, 
we think there is no difference between that and the statutory 
duty to maintain.” 


The court reversed the order of the trial court dismissing the 
petition, and held that “the writ should have been granted and the 
respondents directed to see that the proper parties proceed to open and 
work the road to make it usable by the public.” 


The fact that the road has not been used for more than ten years 
is not important. “A highway, once established, becomes the property 
of the public. * * * The statute of limitations does not run against the 
public.” Donovan v. Union Pacific Railroad Company, 104 Neb. 364, 366, 
177 N. W. 159. The important question that must be determined is 
whether the road is a public road. 


It is not clear as to who constructed the ditches which now require 
culverts. If these ditches were constructed by a drainage district, 
then Sec. 39-805, R. S. 1943, applies, and the county may require the 
district to construct the bridges, but as between the landowners and 
the county board, the county board has a duty to repair this road if it 
is a public road. 


_ It is our opinion that the county board has a legal duty to repair 
this road if it is a public road. 


May 24, 1947 


COUNTY TREASURER DRAWING CHECKS TO HIMSELF 
ON COUNTY FUNDS 


Authority of Bank to Refuse to Honor Such Check 
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Mr. M. L. Clinton, County Attorney, Sidney: 


You state that the local bank in which the county funds are de- 
posited has refused to honor checks drawn by the county treasurer 
payable to himself as county treasurer for the purpose of having cash 
on hand in the office to pay warrants as they are presented. The bank 
justifies its action on the ground that the county treasurer has no 
authority to draw a check on county funds payable to himself for this 
purpose, and cites Sec. 23-1601, R. S. 1943, in support of its position. 
You request our opinion. 


Sec. 23-1601, R. S. 1948, provides: 


“It shall be the duty of the county treasurer to receive 
all money belonging to the county, from whatsoever source de- 
rived, and all other money which is by law directed to be paid 
to him. All money received by him for the use of the county 
shall be paid out by him only on the warrants issued by the 
county board according to law, except where special provision 
for the payment thereof is or shall be otherwise made by law. 
The county treasurer shall prepare and file the required an- 
nual inventory statement of county personal property in his 
custody or possession, as provided in sections 23-346 to 23-350.” 


We do not construe Sec. 23-1601 te authorize the bank to refuse 
to honor checks drawn by the county treasurer to himself on county 
funds. The bank owes the same legal duty to the county treasurer to 
honor checks drawn by him on county funds deposited in the bank, 
subject to check, that it owes to any other depositor; and it is not re- 
quired to inquire as to the purpose for which the check is drawn or 
whether the money is being expended according to law. That obliga- 
tion rests on the county treasurer and not on the bank. 


i cane duty of the depository bank is thus stated in Sec. 77-2313, R. 


“* * * All deposits shall be subject to payment when de- 
manded by the county treasurer on his check and subject also 
to such regulations as are imposed by law, and the rules 
adopted by the county treasurer for holding and receiving such 
deposits. * * *” 


It is true that Sec. 77-2312, R. S. 1943, requires that, “The county 
treasurer of each and every county in the State of Nebraska shall 
deposit, and at all times keep on deposit for safekeeping in the state 
or national banks doing business in the county, and of approved and 
responsible standing, the amount of moneys in his hands collected and 
held by him as such county treasurer.” This does not preclude the 
county treasurer from drawing checks to himself on such funds for 
the purpose of carring on the business of his office. 


The duties imposed by law on the county treasurer require that 
he keep cash and funds in his office during business hours for the 
purpose of paying warrants and making change. The practice of 
obtaining such cash by drawing checks to himself on the bank in 
which funds for that purpose are deposited is perfectly legal and 
conforms to sound business practice. It is our opinion that the refusal 
of the bank to honor such checks drawn by your county treasurer is 
entirely without legal justification. 


—125— 


May 24, 1947 
COUNTY BUDGET ACT 


Prolonged Illness of County Judge Causing Extra Expenditures 
Emergency Appropriation to Meet Such “Unanticipated Requirements” 


Mr. Charles R. Shopp, County Attorney, Imperial: 


We have your letter of May 19 in which you say that because of 
the serious illness of the county judge of your county necessitating 
increased and additional assistance in his office, with a consequent 
unanticipated expenditure of funds appropriated thereto, the amount 
appropriated to his office in the budget will be insufficient to meet 
the obligations, and ask concerning an emergency appropriation. 


Sec. 23-918, R. S. Supp. 1945, is the section of the County Budget 
Act which authorizes emergency appropriations, and in part reads 
as follows: 


“The county board may, during the fiscal year, make 
additional appropriations or increase existing appropriations 
to meet emergencies in case of such unanticipated require- 
ments as are essential to the preservation and maintenance 
within the county of the administration of justice, the public 
safety, the public welfare, and the public health, the funds 
therefor to be provided from temporary loans. * * *.” 


It would seem that a prolonged illness and consequent disability of 
the county judge would create “unanticipated requirements” within the 
meaning of the County Budget Act, since the county court is by 
law required to be always open, and the county judge or his sub- 
stitute must function or the “administration of justice” will not be 
maintained and preserved. 


It seems clear that your county board may lawfully make an 
emergency appropriation under the circumstances. 


May 27, 1947 
TAX ASSESSMENT OF AUTOMOBILES REQUIRED 


On Cars Acquired Between April 1 and July 1 
Responsibility of Owner If Not Satisfied 
Treasurer to Furnish Assessor List of New Cars Registered 

Between April 1 and July 1 


Mr. Frederic C. Kiechel, County Attorney, Auburn: 


We have your recent inquiry pertaining to Sec. 77-1211, R. S. 1948, 
with particular reference to assessment of automobiles acquired between 
April 1 and July 1. This section provides: 


“When any person shall bring personal property into the 
state after April 1 and prior to July 1 in any year, it shall be 
the duty of the assessor to list and return such property for 
taxation that year, unless * * * such property has been received 
by him in exchange for money or property already listed for 
taxation during that year. * * *” 
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In the case of Courtright v. Dodge County, 94 Neb. 669, 144 N. W. 
241, the plaintiff acquired an automobile on April 15. The assessor 
listed the car for taxation, and plaintiff brought an action to have the 
car removed from the tax list. The court said: 


“* * * it is made the positive duty of the assessor to list 
property found in the possession of the taxpayer and owned 
by him which has been brought into the state by any person 
during that period (April 1 to July 1). * * * This provision 
cannot work a hardship to the taxpayer, because it is within his 
power, and the law makes it his duty, to make oath, and produce 
a copy of the assessment duly certified by the proper officer 
of the county in which the property was assessed, that said 
property had been listed for taxation for that year in some 
other county in this state, or in some other state or territory 
of the United States, or that the property in question has been 
received by him in exchange for money or property already 
listed for taxation during that year.” 


It appears that it is mandatory on the assessor to list property 
acquired by a taxpayer between April 1 and July 1. If the taxpayer 
wishes to escape taxation, he must make oath and produce the certifi- 
cate showing the statutory reason why he should be relieved from taxa- 
tion. Thus, if A owns an old car and on May 1 he trades this old car 
in on a new model, if the old car was listed for assessment and the 
statutory certificate produced showing the new car was received by 
him in exchange for property already listed for taxation, the new car 
cannot be listed for tax purposes for that year. The same results 
would follow if A had no car and used cash for the purchase of a new 
one. If the cash used for the purchase price was listed for taxation, 
the car cannot be assessed for that year. 


Another situation may arise in which the dealer has a car in his 
possession on April 1. Under Sec. 77-1242, R. S. 1943, such dealer is re- 
quired to list such automobile as merchandise, and it is taxed as such. 
Subsequent to April 1, but before July 1, the dealer sells this car to A. 
The status of personal property in the hands of the dealer, for the pur- 
pose of taxation, becomes fixed as of April 1, and A need not list the 
ear for taxation for that year. If the assessor does list the car for 
tax purposes, then it is up to A to show the statutory reason for relief. 


If, between April 1 and July 1, a motor vehicle is brought into the 
state by a dealer and before July 1 sold to a purchaser, the motor ve- 
hicle should be assessed to the dealer. 


We are, therefore, of the opinion that it is a statutory requirement 
that assessors list for taxation automobiles acquired between April 1 
and July 1. If the taxpayer believes the property should not be listed, 
he must act affirmatively and show statutory reason for such relief. 
The duty of proving that the item should not be listed is the responsibil- 
ity of the taxpayer. 


You inquire further whether the county treasurer should furnish 
the assessor with a list of new automobiles registered between April 1 
and July 1. 


Sec. 77-1243, R. S. 1943, states in part: 


“The county treasurer shall, on April 1, and on the first of 
each month thereafter, up to and including July 1 of each year, 
furnish the county assessor a list of all motor vehicles registered 
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by his office for the current year; Provided, however, that any 
motor vehicle placed on the tax roll after April 1 of any year 
shall be placed thereon in accordance with the provisions of 
section 77-1211. * * *” 


May 27, 1947 


TAX ASSESSMENT OF STOCK OF DOMESTICATED 
FOREIGN CORPORATION 


Situs or Place of Business and Party Who Pays The Tax 
Refund or Recovery of Taxes Illegally Paid 


Mr. Walter H. Smith, County Attorney, Plattsmouth: 


You have requested our opinion as follows: 


Sec. 


Sec. 


“A citizen of this County is the owner of some shares of 
stock issued by the Chicago, Burlington, and Quincy Railroad 
Company. It is my understanding that this company has filed 
its articles with the Secretary of State at Lincoln and that this 
stock is regarded as stock issued by a Domesticated Corpora- 
tion. This party advises me that he was taxed on this stock 
for the years 1942, 1948, 1944, 1945, and 1946 and that Mr. 
Brady, District Commissioner, at that time ruled that this 
stock was assessable. It is now my understanding that Mr. 
Armstrong, present District Commissioner, has ruled that the 
stock is not assessable. 


“I will appreciate your opinion as to whether this stock 
should be assessable, in view of Section 77-721 R. S. of Nebraska, 
1943. If you determine that the stock should not be assessable 
for the years 1942, 1948, 1944, 1945, and 1946, I would ap- 
preciate you advising what procedure should be made, if any, 
to secure a refund of the tax paid by this individual.” 


77-705, R. S. 1943, provides; 


“Shares of stock of corporations organized under the laws 
of this state, except in the case of domestic building and loan 
associations, shall be assessed in the taxing district where the 
principal office or place of business of the corporation is located.” 


77-706, R. S. 1948, provides: 


“The value of the shares of stock of corporations organized 
under the laws of this state shall be determined for the purpose 
of taxation by deducting from the actual value of the paid-up 
capital stock, surplus and undivided profits of such corporation 
available for stock dividends, the assessed value of the 
property of the corporation, both intangible and tangible, listed 
and taxed in this state and the actual value of the property of 
the corporation outside of this state. The corporation shall 
furnish the county assessor or State Tax Commissioner such 
proof of the value of its property outside of the state as they 
may require. The corporation shall pay the tax assessed upon its 
stock or shares, and shall have a lien thereon for the tax paid.” 


Sec. 77-721, R. S. 1948, provides: 
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“Every corporation organized under the laws of any other 
state or country transacting business in Nebraska or offering 
for sale in Nebraska any of its securities, and not having com- 
plied with the requirements of the laws of Nebraska providing 
for the domestication of foreign corporations, shall, on or before 
April 15 each year, file a statement with the Tax Commissioner, 
giving the name and post-office address of each person residing 
in Nebraska owning any of such stock of shares, together with 
the number of shares held by each person and the par and mar- 
ket value as of April 1 of that year.” 


A foreign corporation that has complied with the statutory procedure 
for domestication is treated as a domestic corporation for intangible 
tax purposes. Shares of stock in a domestic corporation are assessed 
where the principal office or place of business of the corporation is 
located, and the tax is paid by the corporation. 


It is our opinion that shares of stock in a foreign corporation that 
has complied with the statutory procedure for domestication are taxable 
only in the district where the principal office or place of business of the 
corporation is located. 


We express no opinion as to the right of a stockholder to recover 
taxes paid in prior years on shares of such stock. Such a claim is 
clearly adverse to the interests of the state or county, and a stockholder 
must necessarily consult private counsel for advice in such a matter, 


May 28, 1947 
FIREMEN’S PENSIONS, L.B. 184 
Constitutionality of The Amendment 
Senator John F. Doyle, Senate Chamber, Capitol Building: 


We have your recent letter in which you request an opinion as to the 
constitutionality of the amendment to L. B. 184, particularly as to 
whether the amendment creating the policemen’s retirement system is 
germane to the original legislative bill 184. 


Without going into detail as to the contents of the original bill and 
the amendment, we state that Section 1 of the amendment strikes Sec- 
tions 1 and 2 of the original bill. This bill contained only two sections. 
The amendment further strikes out lines 2 to 12 of the title of L. B. 
184 and substitutes a new title entirely different than the original one. 
In other words, the title to L. B. 184 provides for military service credit 
to firemen, while the proposed amended title would set up a new police- 
men’s pension system. 


The original bill amends Section 35-206, R. S. 1943. The amendment 
does not mention this section but seeks to amend others. The original 
bill provides that where a member of a paid fire department of a city 
of the primary or first class serves in the military forces, such ser- 
vice shall count as time served in such fire department, not exceeding 
four years. The amendment to bill 184 seeks to set up a new and inde- 
pendent policemen’s pension system. The general statutes make no pro- 
vision for a policemen’s pension system. 


The title to the amendment to L. B. 184 provides for the repeal of 
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Sections 35-201 to 35-205, inclusive, R. S. 1943. Sections 7 to 14 of the 
amendment appear to amend Sections 35-206 to 35-213, inclusive, R. S. 
1943, but these last sections are not mentioned in the repealing clause 
or in the title. A part of Section 14, Article III, Nebraska Constitution, 
provides: 


«“ * * And no law shall be amended unless the new act 
contain the section or sections as amended and the section or 
sections so amended shall be repealed. * * *.” 


The amendment therefore violates this section of the Constitution. 


In the early case of State, ex rel. Graham, v. Tibbets, 52 Neb. 228, 
11 N. W. 990, it is stated: 


“Where the title states that the subject of an act is to 
amend one section of a former statute, the act cannot be ex- 
tended to the amendment of other sections.’ * * * ‘Having seen 
fit to restrict the title of the act to amending but one section 
of the former act, the legislature cannot go on in the body of 
the act to amend other sections. * * *.’ * * * it would seem that 
the last two sections of the act of 1895 are unconstitutional under 
the provisions of section 17 of article 4 of the constitution, which 
directs that ‘each law enacted by the legislature shall embrace 
but one subject, * * *” 


The further question is presented whether the bill as amended con- 
tains more than one subject. In this connection we deem the following 
quotation from the Tibbets case pertinent: 


«ee * * Our constitutional provision that “No bill shall 
contain more than one subject, which shall be clearly expressed in 
its title,” is but making inviolable the rule governing legislative 
bodies, that “No proposition or subject different from that under 
consideration shall be admitted under color of amendment.” 
* * * But if, under the pretext of amending a section, a subject 
entirely foreign to the subject-matter of the section to be 
amended can be introduced, this barrier will be entirely broken 
down and the constitutional guaranty in effect destroyed.’ ” 


It may be argued that Article 2 of Chapter 35, R. S. 1943, pertains 
to the subject of pensions, and that therefore the subject-matter in the 
amended bill is the same as the statute under consideration. Chapter 35 
pertains only to fire companies and firemen. To include policemen’s 
pensions in the chapter may be adding a subject foreign to the subject- 
matter of the chapter to be amended, thus making doubtful the con- 
stitutionality of the act. We are of the opinion, however, that L. B. 
184 as amended is unconstitutional because the act, being clearly amenda- 
tory in its scope and character, amends sections of the statute which are 
not repealed. 


May 29, 1947 
SCHOOL RETIREMENT SYSTEM 


Date When Retirement Payments Should Commence 
Change Of Status By Making New Application 
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Mr. Glenn I. Anderson, Director School Retirement System, Capitol 
Building: 


You refer to Sec. 79-2921, R. S. Supp., 1945, which reads as follows: 


“Any member may retire upon his written application to the 
retirement board setting forth the date, not less than thirty 
days nor more than ninety days subsequent to the execution and 
filing thereof, he desires to be retired; Provided, that such mem- 
ber at the time so specified shall have completed thirty-five 
years of creditable service.” 


You state that you have interpreted this section to mean that the 
date the member desires to retire must follow the date the application 
is filed by at least thirty days and not more than ninety days. Assuming 
that your interpretation is correct, you ask when retirement payment 
should commence, and if you should pay for a half month or for the 
full month in which the retirement date falls. 


I believe that your interpretation of this provision is correct, 


The only provision of the act relating to retirement payments which 
I find is See. 79-2928, R. S. Supp., 1945, which reads in part as follows: 


“Upon retirement under the provisions of sections 79-2921 
and 79-2922, a member shall receive a school retirement allow- 
ance which shall consist of the sum of: (1) A savings annuity 
which shall be the actuarial equivalent, as determined by the 
retirement board, of the member’s accumulated contributions at 
the time of his retirement; and (2) a service annuity to be 
paid by the State of Nebraska. The amount of any individual 
service annuity for a full-time school employee shall be one 
dollar per month for each year of service multiplied by twelve; 
Provided, however, that the maximum service annuity shall not 
exceed three hundred sixty dollars, * * *” 


It will be noted that this statute does not undertake to fix the date 
when retirement payments begin, although it must be presumed that they 
do not commence until after the date the retirement becomes effective, and 
it does not require that such payments be made each month or at any 
other fived intervals. It speaks only of a “savings annuity” and of a 
“service annuity” and establishes the method by which the amounts to be 
paid each year shall be determined. The only requirement of the 
statute is that a certain amount shall be paid each year. 


Sec. 79-2903, R. S. Supp., 1945, authorizes the Board of Educational 
Lands and Funds to adopt bylaws and establish rules and regulations, not 
inconsistent with the provisions of the act, for the administration and 
transaction of the business of the retirement system. Under this pro- 
vision, the board is authorized to establish rules and regulations govern- 
ing the manner and time of payments, the only statutory requirement 
being that the recipient receive the amount due at some time or times 
during the year. Whether the payments are to be made in semimonthly, 
monthly, quarterly, semiannual, or annual installments is a matter for 
the board to determine by rules for the efficient administration of the 
act. 


You further state: “A member, having been put on retirement, 
wishes to make a new application, re-dating this application since he 
had expected his retirement pay to commence at the date he ceased 
employment.” You wish to know if you should accept this new application. 
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No doubt it is permissible and proper to accept a refiling of an 
application for the purpose of correcting a typographical or clerical 
error, but we do not believe this may be done for the purpose of changing 
the date when retirement benefits begin. The change of status from 
membership in the system to retirement and the date when retirement 
benefits commence are fixed by the data supplied in the retirement appli- 
cation which is prepared and filed by the member. Once his status is 
fixed, in accordance with his own express desires, it should not be 
changed merely because his wishes have changed or he feels that a 
change in his application would be advantageous to him. To permit this 
practice would result in endless confusion and uncertainty and problems 
of administration which we are sure the law does not contemplate. Except 
for the correction of clerical errors, we believe that, once an application 
for retirement has been filed and the status of the applicant thereby 
fixed and determined, the board should refuse to accept a new appli- 
cation from the same person. 


June 2, 1947 
SCHOOL DISTRICT APPROPRIATION 


No. 1 of Bellevue and No. 61 of Douglas County 
Date When Payments to District Can Be Made 


Senator Harry A. Foster, Senate Chamber, State House: 


We have your request of May 27 for an opinion concerning L. B, 526, 
in which you ask if the amounts appropriated by the bill may be paid to 
the districts as soon as the bill becomes effective, or, must be paid at the 
Sad of the fiscal years, or, must be paid in eight installments during the 

iennium. 


The bill is a special appropriation for the purpose of assisting two 
school districts in paying the general operating expense of maintaining 
schools during the years 1948 and 1949. Section 3 of the bill provides as 
follows: 


“The Superintendent of Public Instruction shall inspect the 
budgets of the school districts mentioned in sections 1 and 2 of 
this act and after approval of the budgets and upon presenta- 
tion of proper vouchers approved by the Superintendent of Pub- 
lic Instruction, the Auditor of Public Accounts shall draw war- 
rants to the treasurers of the respective school districts for the 
purpose set forth in sections 1 and 2 of this act. When such 
warrants are presented to the State Treasurer, they shall by 
him be paid out of the appropriation herein made.” 


This being a special appropriation enacted by itself, it is not subject 
to the quarterly payment restriction contained in L. B. 2, the general 
appropriation bill, for such restriction applies only to those items in the 
general appropriation bill. The conditions which control the expenditure 
of the funds appropriated by L. B. 526 are found in section 3 of said 
bill, quoted above, and when such conditions have been met the appro- 
priation is expendable in separate amounts for the separate years. 
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June 2, 1947 
SCHOOL RETIREMENT SYSTEM 
Status of Substitute Teachers as “School Employees” 


Mr. Glenn I. Anderson, Director School Retirement System, Capitol 
Building: 


Referring to the School Retirement Act, you write: 
“Section 79-2901 (R. S. Supp. 1945): 


“*(26) “school employee” means any employee of a public 
school whose services are engaged for at least half or more 
of each school day of a school year on an annual or con- 
tinuing contract basis;’. 


“‘Continuing contract’ doubtless refers to Sections 79-606, 
79-808, 79-1004, and 79-2520. These sections provide that the 
contract remains in effect unless before April 1 the board votes 
to terminate it. 


“The question arises as to whether substitute teachers, 
even though they are employed more than one-half day and 
serve more than half-time, are ‘school employees’ on an ‘annual 
or continuing contract basis’? 


“Substitute teachers are not employed for a definite time, 
but are subject to call. May such service rendered be counted 
as prior service, or may such employees become members of the 
Retirement System.” 


Retirement allowances and other benefits of the School Retirement 
Act are limited to school employees. Sec. 79-2902, R. S. Supp., 1945. 
To come within the statutory definition of a “school employee” quoted 
in your letter, a person must meet the following requirements: (1) he 
must be an employee of a public school; (2) his services must be en- 
gaged for at least half of each school day of a school year; (3) he 
must be employed on an annual or continuing contract basis, A person 
who lacks one or more of these qualifications is not a “school employee.” 


We believe you are correct in assuming that, in using the term 
“continuing contract,” the legislature had reference to the contract men- 
tioned in Sees. 79-606, 79-808, 79-1004, and 79-2520, R. S. 1943, with 
respect to employment of teachers. 


We believe that a teacher or substitute teacher who is employed only 
at undetermined intervals and for indefinite periods is not a “school 
employee” within the definition of the statute and that only teachers 
employed under an annual or continuing contract, such contract requir- 
ing at least a half day’s service for each day of the school year, are 
eligible to membership. The fact that a teacher actually teaches more 
than one-half day of each day during the school year is not sufficient to 
qualify him as a “school employee” if the service is not performed under 
an annual or continuing contract. 
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June 2, 1947 
WEED (NOXIOUS) ERADICATION DISTRICTS 
Authority to Acquire or Transfer Real Estate 
Mr. Elven A. Butterfield, County Attorney, Neligh: 


In your recent letter you request our opinion as to whether the 
Antelope County Noxious Weed District may take title to real estate. 


Sec. 2-943, R. S. Supp. 1945, provides in part: 


“The supervisors may employ a field supervisor and other 
help and purchase such equipment, material and supplies as 
may be deemed necessary for the effective operation of the 
district." * #7? 


Sec. 2-950, R. S. 1948, provides: 


«x * * At any time after the formation of a district under 
the provisions of this act, fifty-one per cent of all resident land- 
owners within the boundaries of such district may file a peti- 
tion with the county clerk of each county in which the lands 
included in said district are situated, praying that the operations 
of the district be terminated and the existence of the district 
be discontinued. * * *.” 


Thus we believe that it was the intention of the legislature to give 
a noxious weed eradication district sufficient powers to operate and to 
provide for the termination of the district when its object has been ac- 
complished. We find no authorization for the acquisition or transfer of 
real estate by a district. 


June 3, 1947 
AIRPLANES ARE TANGIBLE PERSONAL PROPERTY 
Assessed For Taxation At Situs of Property, Not Residence of Owner 
Mr. Robert M. Armstrong, State Tax Commissioner, State House: 


You have requested our opinion as to the tax situs of airplanes in 
Nebraska. 


Airplanes are tangible personal property and should be assessed as 
property having local situs. Sec. 77-1202, R. S. 1948, provides: 


“Personal property, except such as is required by law to 
be listed and assessed otherwise, shall be listed and assessed 
in the county, precinct, township, city, village and school dis- 
trict where the owner resides, except that property having local 
situs, like grain elevators, lumber yards or any established 
business, shall be listed and assessed at the place of such situs.” 


For the purposes of taxation, airplanes have been compared to 
railroad cars. State v. Northwest Airlines, 213 Minn. 395, 7 N. W. 2d 
691 (affirmed in 322 U. S. 292, 88 L. Ed. 1283, 64 S. Ct. 950. The justifi- 
cation for the tax appears to be the protection afforded to the property 
itself as distinguished from the protection afforded the person of the 
owner. 
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Several other states appear to have reached a similar conclusion. 
The Ohio tax commission held that aircraft owned by a resident of Ohio 
but wholly used in business in a foreign state need not be listed for 
taxation in Ohio. 1932 U. S. Aviation Rep, 272. The attorney general 
of Mississippi ruled that an airplane should be taxed the same as any 
other personal property, in the county in which it is located. 1933 U. S. 
Aviation Rep. 227. 


It is our opinion that airplanes are tangible personal property having 
local situs and should be assessed at the place of such situs as distinguished 
from the residence of the owner. 


June 3, 1947 
FOOD ADULTERATION 


Ground Beef Containing 1/10 of 1 Percent Sodium Sulphite 
Displayed For Sale With A Card Attached Showing That Fact 


Mr. Robert L. Haines, County Attorney, Kearney: 
You have requested our opinion as follows: 


“With reference to Sections 81-205 to 81-215 Revised Statutes 
of Nebraska, 1948, I have a question I would like to ask you with 
reference to food adulteration. If a dealer in meat food products, 
namely: hamburger and ground beef, mixes one-tenth of one 
percent of sodium sulfite with said hamburger and places it in 
his showcase for sale to the general public and if he places on 
the meat a card showing that it contains one-tenth of one per- 
cent of sodium sulfite so that the public buying such meat can 
see the card, can he be said to be guilty of food adulteration 
under section 81-205? The sections immediately following Sec- 
tion 81-205 appear to go to the question of marking on a package 
of goods what said goods contain in the way of preservatives, 
ete. The question in our mind really is this: would not the 
placing of a card on the hamburger in the showcase be the same 
as stamping contents on a package similar to those packages 
made up by the meat packing companies wherein they add pre- 
servatives to minced ham, bologna, ete.” 


Subparagraph (3) of Sec. 81-205, R. S. 1943, defines adulterated 
food as follows: 


“(3) In case of food, (a) if any substance has been mixed 
or packed with it so as to reduce or lower or injuriously affect 
its quality or strength; (b) if any substance has been substi- 
tuted wholly or in part for the article; (c) if any valuable con- 
stituent of the article has been wholly or in part abstracted; (d) 
if it is mixed, colored, powdered, coated or strained in any 
manner whereby damage or inferiority is concealed; (e) if 
it contains any added poisonous or other added deleterious in- 
gredient which may render such article injurious to health; 
Provided, when in the preparation of food products for shipment 
they are preserved by an external application applied in such 
manner that the preservative is necessarily removed mechanically, 
or by maceration in water, or otherwise, and directions for the 
removal of such preservative shall be printed on the covering of 
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the package, the provisions of this section shall be construed as 
applying only when such products are ready for consumption; 
or (f) if it consists in whole or in part of a filthy, decomposed 
or putrid animal or vegetable substance, or any portion of an 
animal unfit for food, whether manufactured or not, or if it is 
a product of a diseased animal, or one that had died otherwise 
than by slaughter.” 


Sec. 81-214, R. S. 1943, provides: 


“No person shall, within this state, manufacture for sale 
therein or have in his possession with intent to sell, offer or 
expose for sale, or sell any liquors, beverages or articles of 
food which are adulterated or misbranded within the meaning 
of sections 81-205 to 81-207.” 


It is apparent from the section last quoted that the legislature in- 
tended to prohibit both “adulteration” and “misbranding”, and that 
either may exist as a separate offense. In other words, a dealer selling 
meat containing sodium sulphite may be guilty of adulteration without 
being guilty of misbranding. 


The use of preservatives in ground fresh meats is not justified as 
a matter of practice. Preservatives permit a product of inferior quality 
to be marketed after it has been handled under unsatisfactory sanitary 
and storage conditions. In The Microbiology of Foods, a leading text- 
book by Dr. Fred Wilbur Tanner (Second Edition, page 855), the author 
points out that the “use of chemical preservatives in ground meat pro- 
ducts is as objectionable as it is unnecessary. * * * After years of at- 
tempts to use chemical preservatives, the best practice now consists of the 
use of sound raw materials and adequate refrigeration.” 


The most serious objection to the use of sodium sulphite as a pre- 
servative in ground meats arises from its ability to conceal spoilage, 
decomposition, and putrefaction in the product without removing the 
harmful effects thereof. 


The Supreme Court of Illinois recognized this fact in People v. 
Quality Provision Company, 367 Ill. 610, 12 N. E. (2d) 615, 114 A. L. R. 
1210. The opinion states: 


«* * * Sodium sulphite causes fresh meat to retain its color 
and postpones decomposition and putrefaction. If added to 
stale, discolored, or partly decomposed or putrified meat, it re- 
stores the natural color to some extent and will deodorize such 
meat. In the case of spoiled chickens treated with sulphite, only 
the most discriminating persons can tell, after such fowls are 
cooked, that they had begun to decompose. Pork sausage is and 
can be made and sold without the use of this preservative. Sodium 
sulphite is used medicinally, but there is a difference of opinion 
as to whether its use as a preservative in fresh meats is harmful. 
The ordinary person cannot tell that meat has been treated with 
sodium sulphite and may thereby be deceived and purchase meat 
he would not otherwise want.” 


The court held that it was immaterial that sodium sulphite was added 
only to fresh meats, because the addition constituted an adulteration, 
thereby creating an opportunity to deceive the consumer. 


Sodium sulphite is also a poisonous and deleterious ingredient. 
«“* * * sulfites and sulphur dioxide destroy vitamin B1.” Trade Corres- 
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pondence-406, July 22, 1943. The addition of the sodium sulphite solu- 
tion to ground meat also results in adulteration by effecting a dilution 
of the product, a reduction or lowering of its quality or strength. 


The federal government has adopted the following definition as its 
standard, which definition does not include preservatives of any kind: 


“Hamburger shall consist of chopped fresh .beef, with or 
without the addition of beef fat as such and/or of seasoning, 
and shall not contain more than 30 percent of fat.” Sec. 267.8 
(38), Title 9, Chap. II, Subchapter B, “Code of Federal Regu- 
ations”, 


Furthermore, the federal government prohibits any use of sodium sulphite 
as a preservative in ground meats. Regulation 18, Order 211, Bureau 
of Animal Industry. 


In People v. Quality Provision Company, supra, a conviction for 
violating the Illinois Pure Food Act was upheld, where the defendant had 
used twelve ounces of sodium sulphite per one thousand pounds of meat 
in the manufacture of pork sausage. 


In Chicago v. Scott Peterson Corporation, 15 N. E. (2d) 57, a con- 
viction for the sale or exposure for sale of food to which a harmful or 
injurious foreign substance had been added was held to have been proper 
where the defendant admitted having added sodium sulphite to meat 
used in the manufacture of sausage. 


It is our opinion that ground beef containing one-tenth of one per 
cent of sodium sulphite is adulterated food within the meaning of the 
Nebraska statute. 


June 5, 1947 
VETERANS AFFAIRS DEPARTMENT 


State Superintendent of Public Instruction 
Basis For Issuing A Certificate of Equivalency 


Superintendent of Public Instruction, State Capitol Building: 
You have requested our opinion as follows: 


“Enclosed is a copy of L. B. 187 which has been enacted into 
law by the present legislature. Section 6, of this law authorizes 
the State Superintendent of Public Instruction to prescribe 
standards under which a certificate of equivalency can be granted, 
and if so, if the enclosed statements of procedure and forms 
fall within the intent of this law.” 


Section 5 and 6 of L. B. 187 are as follows: 


“Sec. 5. The Department of Veterans’ Affairs shall have 
jurisdiction over the administration and supervision of all 
phases of activities under the on-the-job training program for 
veterans carried on pursuant to Public Laws 346 of the Seventy- 
eighth Congress, and 679 of the Seventy-ninth Congress, and all 
amendments thereto, except the Superintendent of Public In- 
struction shall be the state agency for approving and certifying 
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all educational or training institutions, as defined in section 3 
of Public Law 679 above mentioned, and related training in 
connection therewith.” 


“Sec. 6. In connection with approving and certifying educa- 
tional or training institutions, the Superintendent of Public 
Instruction shall have authority to issue a certificate of equival- 
ency in cases where the applicant is unable to secure a high 
school diploma in the usual manner. This certificate shall be 
issued on the basis of examination of verified records of educa- 
tion, training, and experience, and upon results of approved edu- 
cational tests. Such certificate shall be issued only when it 
has been determined that the applicant has attained the general 
education development and ability of the standard high school 
graduate. This certificate carries with it the significance and 
privilege of a regular high school diploma. The Superintendent 
of Public Instruction shall charge a fee of three dollars to cover 
the costs of these examinations and issuance of such certificate, 
which fee shall be paid into the state treasury as provided by 
law.” 


Title to L. B. 187 is as follows: 


A BILL 


“FOR AN ACT relating to veterans of World War I and World 
War II; to amend sections 80-401, 80-403 and 80-404, Revised 
Statutes Supplement 1945; to create a Department of Veterans’ 
Affairs, a Veterans’ Advisory Commission and the office of 
Director of Veterans’ Affairs; to prescribe the powers and 
duties of the department, commission and director; to provide 
office space in the State Capitol and other necessary places; 
to define terms; to appoint a county service committee as 
provided in section 80-101, Revised Statutes of Nebraska, 1943, 
as amended by section 2, Legislative Bill 240, Sixieth Session 
of the Nebraska State Legislature, 1947, and a county veterans’ 
service officer; to prescribe the powers and duties of the 
county service committee and the county veterans’ service 
officer; to authorize the acceptance of grants and gifts by 
the Department of Veterans’ Affairs and to exempt same 
from taxation; to provide the duties of the Superintendent of 
Public Instruction in carrying on the on-the-job training pro- 
gram for veterans; to provide for transfer of undisbursed 
funds held by any treasurer of any organization authorized to 
disburse funds under article 4, Chapter 80, Revised Statutes 
Supplement, 1945, to the Director of Veterans’ Affairs; to 
provide for transfer of a portion of funds appropriated to the 
office of Superintendent of Public Instruction; to repeal the 
original sections and article 5, Chapter 80, Revised Statutes 
Supplement, 1945, and to declare an emergency.” 


As a practical matter it would be impossible for the Superintendent 
of Public Instruction to-carry out the intentions of the Legislature 
without prescribing standards and procedures to be followed, but the 
standards and procedures prescribed must conform to the scope and 
provisions of the bill. 


The title of L. B. 187 limits applicability of Sec. 6 to veterans 
in World War I or II. The first sentence of the section which provides 
that the authority to issue certificates of equivalency shall be in con- 
nection with the approval and certification of institutions for the 
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veterans’ training program, effects the same limitations. 


The bill provides that a certificate of equivalency shall be issued 
upon the basis of (1) examination of verified records of (a) education, 
(b) training, (c) experience; and upon (2) results of approved educa- 
tional tests; and (3) when it has been determined that the applicant 
has attained the general educational development and ability of the 
standard high school graduate. 


It is our opinion that the enclosed statements of procedure and 
forms go beyond the scope and intent of L. B. 187 and should be 
redrafted so as to conform to the scope and intent of the bill. 


June 6, 1947 
WORKMEN’S COMPENSATION COURT 


Power To Make Rule Establishing Rasic Fee Schedule 
For Medical Service And Hospitalization 


Nebraska Workmen’s Compensation Court, State Capitol Building: 


We have your recent inquiry in which you state that for some 
years last past the Nebraska Workmen’s Compensation Court has 
adopted and used a joint “Basic Medical and Hospital Fee Schedule,” 
which schedule was adopted by the court after conferences with repre- 
sentative members of the medical profession and hospital associations; 
that it is now impossible for the court to reach an agreement with the 
hospitals pertaining to reasonable basic fee schedules for such hospitals. 
You inquire whether or not the compensation court has authority to 
adopt a basic fee schedule determining in advance the maximum charges 
in the ordinary and usual cases and whether or not such a fee schedule 
would constitute a rule of the compensation court within the meaning of 
our statutes. 


Sec. 48-120, R. S. 1948, states in part: 


“The employer shall be liable for reasonable medical and 
hospital services and medicines as and when needed, subject to 
the approval of the compensation court, not, however, to exceed 
the regular charge made for such service in similar cases; * * *.” 


In so far as insurance carriers are concerned, Sec. 48-146, R. S. 
1943, states in part: 


“* * * Every policy for the insurance of the compensation 
herein provided, or against liability thereof, shall be deemed to 
be made subject to the provisions of this act. * * *” 


Sec. 48-151, R. S. 1943, states that whenever the words “this act” 
are used in Secs. 48-101 to 48-151 they shall be construed as referring 
exclusively to said section; and Sec. 48-163 provides in part: 


“The Nebraska Workmen’s Compensation Court may adopt 
all reasonable rules necessary for carrying out the intent and 
purpose of sections 48-101 to 48-190, and shall administer and 
enforce all of the provisions of said sections, except such as 
are committed to the courts of appellate jurisdiction; * * *.” 
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In the case of Zurich General Accident & Liability Ins. Co. v. Walker, 
128 Neb. 327, 258 N. W. 550, the court, after quoting from the provisions 
of a statute, said: 


“From these provisions it would seem clear that the in- 
tention of the legislature was that the compensation commis- 
sioner should have exclusive original jurisdiction in handling 
the claims for compensation and medical services coming within 
the provisions of the workmen’s compensation law; * * *.” 


Further, in the case of Summers v. Railway Express Agency, 134 Neb. 
237, 278 N. W. 476, it is stated: 


“Section 48-120, Comp. St. 1929, as amended by section 19, 
ch. 57, Laws 1935, makes the employer liable for reasonable 
hospital and medical services and medicines, when needed and 
approved by the compensation commissioner.” 


From the above authority, we believe that the compensation court 
has authority to set up as part of its rules a basic fee schedule for 
both medical services and hospitalization in ordinary and usual cases, 
which said fees must under the statute be reasonable and fair. Under 
normal circumstances the employer and the insurance carrier are en- 
titled to know the basis upon which their responsibility rests. 


June 6, 1947 
ROAD DISTRICTS 


Whether Joint Real Estate Owners Are Resident Freeholders 
Within 39-242 R. S. Supp. 1945 


Mr. Philip H. Robinson, County Attorney, Hartington: 


You have requested our opinion as to whether joint owners of real 
estate within a road district are resident freeholders within the meaning 
of Sec. 39-242, R. S. Supp. 1945. 


American Jurisprudence states: 


“According to the classification adopted by Blackstone (2 Bl. 
Com. 103) estates may be considered from three different views: 
(1) With regard to their duration and extent, (2) with regard 
to the time when the beneficial enjoyment of the property is 
to commence, and (3) with regard to the number and connection 
of the tenants or possessors. Obviously, in an ultimate analysis, 
the second and third divisions are included within the scope of 
the first. It is usual, under the first class described, to in- 
clude estates of freehold and estates less than freehold. * * *, 


“With respect to the number and connection of their tenants 
or owners, estates may be held in five different ways—in sever- 
alty, in joint tenancy, in coparcenary, in common, and by the 
entirety. * * *.” 19 Am. Jur. 464, 465, Secs. 4 and 6. 


It is our opinion that joint owners of a freehold estate in lands 


within a road district, and who reside within the road district, are resi- 
dent freeholders within the meaning of Sec. 39-242, R. S. Supp. 1945. 
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June 6, 1947 
TRAILER: HOUSE TRAILER DEALER 


Manufacturer Issues Certificate To Dealer 
Dealer Procures Title And Assigns Certificate To Purchaser 


Mr. Wardner G. Scott, State Engineer, Department of Roads and Irriga- 
tion, State House: 


You inquire whether or not a dealer in house trailers may reassign 
a manufacturer’s certificate of origin or certificate of title to a sub- 
sequent purchaser. 


Sec. 60-601, R. S. Supp. 1945, defines motor vehicle as follows: 


“* * * (1) ‘Motor vehicle’ means all vehicles propelled by any 
power other than muscular power, excepting, however, traction 
engines, road rollers, auto glides, which shall be construed to 
mean any two-wheeled vehicle propelled by an engine of less 
than two-horsepower rated capacity, and any vehicles which run 
only on rails or tracks; * * *.” 


The section further defines a motor vehicle dealer to be “any person 
engaged in the business of selling or exchanging new and used motor 
vehicles”. 


Art. 1, Chap. 80, has reference to title to motor vehicles, and Sec. 
60-102, R. S. Supp. 1945, states: 


“The provisions of this act shall apply to motor vehicles, 
commercial trailers, semitrailers and cabin trailers required to 
be registered under the provisions of sections 60-301 to 60-306, 
except foreign trucks and buses required to pay registration fees 
under the provisions of said sections and except semi-trailers 
and trailers of farmers or ranchers used wholly and exclusively 
to carry supplies to the owner’s farm or ranch, used by the 
farmer or rancher to carry his own products to storage or 
market or use by farmers or ranchers for such hauling of such 
supplies or products in exchange of services.” 


The last phrase in Sec. 60-106, R. S. 1943, states: 


«x * * Provided, licensed dealers need not apply for certifi- 
cates of title for motor vehicles in stock or acquired for stock 
purposes, but upon transfer of the same they shall give the 
transferee a reassignment of the certificate of title on such 
motor vehicle, or an assignment of a manufacturer’s or im- 
porter’s certificate.” 


Although some of the other sections of the statute indicate a con- 
trary import, we. believe, from the portions of the sections above quoted, 
that a house trailer is not deemed to be a motor vehicle which may be 
assigned on a manufacturer's or importer’s certificate on reassignment of 
certificate of title by a dealer. 


We are of the opinion that whenever a manufacturer distributes to 
a dealer cabin trailers fer stock and resale, the manufacturer must issue 
to such dealer a manufacturer’s or importer’s certificate, as found in 
Sec. 60-114, R. S. 1943, and that upon receipt of such certificate the 
dealer must make application and secure title to each of said trailers 
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in the name of such dealer, and upon sale of such house trailers the 
certificate of title may be assigned by the dealer to the purchaser. 


June 6, 1947 
JUSTICES OF THE PEACE 


Cases Involving Violation Of City Ordinances 
Allocation And Distribution Of Fines 


Mr. Lloyd L. Pospishil, County Attorney, Schuyler: 
You have requested our opinion as follows: 


“In view of the fact that the Justice of the Peace is now 
authorized by statute to hear cases involving violation of city 
ordinances, a ruling is requested relative to the proper manner 
in which to allocate and distribute the fines thus collected by 
the Justice of the Peace in the following cases, viz: (1) When 
the Justice of the Peace tries a case involving the violation of 
a city ordinance, (2) Where the Municipal Judge tries a case 
involving a violation of the state law, and (3) Where the Justice 
of the Peace tries a violation of the state law committed within 
the city limits. 


“These questions are asked with special reference to a 
city of the second class, such as Schuyler, Nebraska.” 


Sec. 18-201, R. S. 1943, as it now reads, gives police magistrates ex- 
elusive jurisdiction over violations of city ordinances. L. B. 269, passed 
by the legislature on April 3, 1947, and approved by the governor on 
April 8, 1947, did not contain an emergency clause. Therefore, L. B. 269 
will not be in effect until three calendar months after the adjournment 
of the sixtieth session of the legislature, Sec, 27, Art. III, Constitution 
of Nebraska. 


When L. B. 269 becomes effective, Sec. 18-201 will be amended to 
read as follows: 


“The district of a police magistrate in cities and villages 
shall be coextensive with the corporate limits of such city or 
village in which he is elected and three miles beyond such limits. 
He shall have jurisdiction of misdemeanors under the laws of 
the state when the fine which may be imposed does not exceed 
one hundred dollars or the imprisonment three months, and he 
shall also have: jurisdiction for the examination of offenders 
against the laws of the state. In the absence of a police magis- 
trate, or in the event cities or villages do not elect or appoint 
a police magistrate, violations of ordinances may be heard and 
determined by the county judge or a justice of the peace. All 
fines collected by the county judge or justice of the peace under 
such ordinances shall be paid to the city or village treasury for 
the school fund. The fees and costs taxed and collected shall 
be paid into the treasury of the county when the case has been 
heard by a county judge, and when the case has been heard by 
a justice of the peace, the fees and costs taxed and collected by 
such justice of the peace may be retained by him.” 
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In Nebraska the allocation and distribution of fines is controlled 
by See. 5, Art. VII, of the Constitution, which provides: 


“All tines, penalties, and license moneys, arising under the 
general laws of the state, shall belong and be paid over to the 
counties respectively, where the same may be levied or imposed, 
and all fines, penalties and license moneys arising under the 
rules, by-laws, or ordinances of cities, villages, towns, precincts, 
or other municipal subdivision less than a county, shall belong 
and be paid over to the same respectively. All such fines, penal- 
ties, and license moneys shall be appropriated exclusively to the 
use and support of the common schools in the respective sub- 
divisions where the same may accrue.” 


After L. B. 269 becomes effective, the following procedure with 
respect to fines will obtain: (1) a fine collected by a justice of the peace 
for a violation of a city ordinance shall be paid into the city or village 
treasury for the use of the school fund; (2) a fine collected by a municipal 
judge for a violation of a state law shall be paid to the county treasurer; 
(8) a fine collected by a justice of the peace for a violation of a state 
law shall be paid to the county treasurer, 


June 13, 1947 
DISTRICT COURT FEES AND COSTS 


Actions Wherein The United States Is A Party 
Clerk Must File All Papers But Make No Charges Against the U.S. 


Mr, James J. Fitzgerald, County Attorney, Douglas County, Omaha: 


You have requested our opinion as to the duty of a clerk of the 
district court with respect to the collection of fees for pleadings filed 
in behalf of the United States and for other similar costs in actions 
wherein the United States has been made a party under the terms of 
Chapter 19, Title 28, U. 8. C. A. 


A clerk of the district court is required by Sec. 25-2205, R. 8. 1943, 
to file all papers delivered to him for that purpose in every action or 
special pleading. The fees that the clerk shall charge for his services 
are prescribed in detail in Sec. 33-106, R. S. 1948. A clerk may require 
that the fees be paid in advance or that security therefor be given by the 
party for whom service is to be rendered. Sec. 33-120, R. S. 1943. 


It is well established that the United States cannot be sued in any 
court without its consent. When the United States does consent to be 
sued, it may prescribe such terms, conditions, and restrictions as it 
sees fit to impose, all of which must be complied with. 54 Am. Jur., 
United States, Secs. 125, 134. An act of Congress is a part of the 
supreme law of the land and controls over the Constitutions and laws of 
any states. 11 Am. Jur., Constitutional Law, Sec. 42. 


In 1931 Congress consented to the United States being made a party 
to an action brought to quiet title to or to foreclose a lien upon property 
upon which the United States has or claims a lien. At the same time 
Congress prescribed certain conditions for the protection of the United 
States. Sec. 6 of the act of March 4, 1931, provides. 


“No judgment for costs or other money judgment shall be 
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rendered against the United States in any suit or proceeding 
which may be instituted under the provisions of this chapter. 
Nor shall the United States become liable for the payment of 
the costs of any such suit or proceeding or any part thereof.” 
28 U. S. C. A., Sec. 906. 


The section of the act of 1931 just quoted is in accord with what has 
long been established as federal policy. In United States v. Barker, 2 
Wheaton 395, 4 L. Ed. 271, Chief Justice Marshall stated the following, 
which is the entire opinion in the case: 


“The United States never pay costs.” 


Because Secs. 33-106 and 33-120, R. S. 1943, are contrary to the 
federal law, they cannot apply to the United States when it is made a 
party to an action in the district court under the terms of Chapter 19, 
Title 28, U. S. C. A., but this does not relieve the clerk of his duty 
under Sec. 25-2205, R. S. 1943. 


It is our opinion that a clerk of the district court must file all papers 
delivered to him for that purpose in behalf of the United Stated in an 
action in which the United States has been made a party under Chap- 
ter 19, Title 28, U. S. C. A., but that the clerk cannot demand or receive 
the statutory fees for such services from the United States. 


Filed June 13, 1947 
BOARD OF CONTROL 


Authority to Make Purchases For Its Office 
And for the Institutions Under Its Control 
Procedure for Making Purchases 


Board of Control, State House: 
You have requested our opinion as follows: 


“The Board of Control desires an explanation of its authority 
to make purchases for the office and for the various institu- 
tions under its control. 


“In particular, under present statutes, can the Board of 
Control legally make any purchase without first advertising for 
bids on the item or items needed by the Board? 


Sec. 83-138, R. S. 1943, enacted in 1907, provides: 


“All money received from the sale of property belonging to 
the State of Nebraska by the chief executive officer of any of 
the state institutions shall be deposited monthly with the State 
Treasurer, and shall be placed in a separate fund to the credit 
of the institution depositing it. All money in such funds is ap- 
propriated and shall be used for the benefit of the respective in- 
stitutions depositing it, and shall be paid out by the State Treas- 
urer upon warrants issued by the Auditor of Public Accounts as 
follows: The auditor shall not issue warrants on any of the 
funds except upon a voucher duly sworn to by the claimant, 
certified to by the chief executive officer of the institution, and 
approved by the Board of Control. The board may authorize 
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the payment of not to exceed two hundred dollars to the chief 
executive officer of any state institution to be expended solely 
in the purchase of perishable supplies and commodities for 
the use of the institution.” 


Secs. 83-140 and 83-141, R. S. 1948, enacted in 1913, provide: 


“The Board of Control shall purchase all necessary supplies 
for the institutions under its charge, except, in its discretion, 
fresh fruit, vegetables and minor purchases. The last-named 
supplies may be purchased by the chief executive officer or 
steward under the order of the board, An itemized statement 
of such purchases, duly verified, shall be filed with the board 
on the first day of each month, Estimates of needed supplies 
shall be furnished the board by each chief executive officer. 
Such estimates shall be examined by the board, and an itemized 
statement of such as are approved by the board, showing kind, 
quantity and quality, shall be filed with the secretary, and upon 
request shall be furnished to any applicant therefor.” 


“Before any purchase of supplies may be’ made by the 
Board of Control, notice shall be given, at least ten days prior 
to the opening of bids, by publication in three or more news- 
papers published in the State of Nebraska, one of which shall be 
a daily paper published in Lincoln, and one a daily paper publish- 
ed in Omaha. The notice shall be as follows: (1) That up 
to the date named therein sealed bids only for such supplies 
will be received; (2) that detailed lists of such supplies may be 
seen in the office of the board and will be furnished to appli- 
cants on request; and (3) that bids will be opened and a contract 
awarded therefor at the time specified in the notice, Each bid 
shall be accompanied by a certified check for five per cent of 
the amount thereof, payable to the board, and, when requested by 
the board, by a sample of the supplies proposed to be furnished. 
If the supplies delivered are not of the same quality as the 
sample, the contract shall be rescinded and the supplies rejected. 
After a bid has been accepted, the checks of unsuccessful bidders 
shall be returned immediately. When a contract has been exe- 
cuted, and a bond, conditioned for the performance of the con- 
tract, has been furnished and approved, the check deposited by 
the successful bidder shall be returned. All bids shall include 
the delivery of supplies at the institution for which they are 
purchased, unless otherwise directed by the board. The board 
shall have the right to reject any and all bids but shall act fair- 
ly and impartially and, other things being equal, shall give 
preference to Nebraska dealers. Any member of the board who 
shows favoritism in awarding contracts shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be removed 
from office, and shall be fined not less than two hundred dollars 
nor more than five hundred dollars, or shall be imprisoned in 
the county jail not less than thirty days.” 


Secs. 81-146, 81-153, and 81-160, R. S. 1943, enacted in 1943, provide: 
“This act shall not apply: 


“(1) To the erection, construction or original equip- 
ment of any building or addition thereto, to the construction of 
any road or bridge or to the performance of any like work; 


“(2) To purchases by the University of Nebraska, the 
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State Normal Schools or any institutions under the jurisdiction 
of the Board of Control, where such purchases are made through 
a recognized and established purchasing agent or purchasing 
department maintained by any such institution in quantity lots 
and after competitive bidding, but all other purchases shall be 
made through the Purchasing Agent as provided in this act; 


“(3) To the purchase or use of the products of the labor 
of the inmates of any charitable, reformatory or penal institu- 
tion of the state.” 


“The Purchasing Agent shall have the duty and exclusive 
authority to purchase all articles used or needed by the state 
and its using agencies, except the University of Nebraska, 
State Normal Schools and institutions under the jurisdiction of 
the Board of Control. All purchases, and contracts to pur- 
chase, shall be made in the name of the state. The Purchasing 
Agent shall make an annual detailed report to the Governor of 
his operations and such other reports to and as the Governor 
shall request from time to time. The proceedings of the Pur- 
chasing Agent shall be open to the citizens of the state. All rec- 
ords, contracts, orders and schedules shall be open to the in- 
spection of any citizen or interested person at all reasonable 
hours. The Purchasing Agent, in the performance of his duties, 
shall be subject to the provisions of all the laws of this state 
applicable to the expenditure of public money, not inconsistent 
with this act.” 


“The Purchasing Agent may, by written order, permit 
purchases to be made, by any using agent directly with the 
vendor, whenever it shall appear to the satisfaction of such agent 
that, because of the nature of the article, the price in connec- 
tion therewith, the quantity to be purchased, the location of the 
using agency, the time of the use of the article or any other cir- 
cumstance, the interests of the state will be served better by 
purchasing direct than through the office of the Purchasing 
Agent. Such permission shall be revocable; and shall be 
operative for a period not exceeding six months from the date 
of issue. Using agencies receiving such permission, shall re- 
port their acts and expenditures, under such orders, to the 
Purchasing Agent in writing and furnish such agent with 
proper evidence that competition has been secured, at such time 
and covering such period as may be required by the Purchasing 

gent. 


The Purchasing Agent Act of 1943 conflicts with the provisions 
of the earlier laws quoted. Where a legislative act is complete in itself 
but is repugnant to, or in conflict with, a prior law, which is not re- 
ferred to nor in express terms repealed by the later act, the earilier stat: 
ute is repealed by implication to the extent of the repugnancy or the 
contet. Consumers Public Power District v. Eldred, 146 Neb. 926, 22 N. 

« (2d) 188. 


Subsection (2) of Sec. 81-146 and See. 81-153, construed together, 
require that all purchases for an institution under the jurisdiction 
of the Board of Control be made either through a recognized and estab- 
lished purchasing agent or purchasing department maintained by the 
institution, in quantity lots and after competitive bidding, or through 
the state Purchasing Agent. The only exception to this requirement is 
provided for by Sec. 81-160. 
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In our opinion the authority of the Board of Control to make pur- 
chases is as follows: 


1. All purchases other than those for institutions must be made (a) 
by the state Purchasing Agent or (b) pursuant to a written order is- 
sued under Sec. 81-160. 


2. Purchases for any institution may be made (a) through a pur- 
chasing agent or department of the institution, if the purchase is made 
in quantity lots and after competitive bidding, or (b) pursuant to a 
written order issued under Sec. 81-160 and as follows: 


(1) Under Sec. 83-138 the board may authorize the ex- 
penditure of not to exceed two hundred dollars by the chief 
executive officer for the purchase of perishable supplies and 
commodities or the institution from the proceeds of the sale of 
state. property. 


(2) Under Sec. 83-140 the board may, by its order, au- 
thorize the purchase of fresh fruit, vegetables, and minor 
purchases by the chief executive officer or steward. 


June 14, 1947 
NORMAL SCHOOLS 


Authority and Procedure For Board to Deal With Contractors 
For Necessary Emergency Building & Construction (1) By Bid On A 
Cost-Plus Basis, and (2) When No Bids Are Received 


Mr. E. Albin Larson, Secretary, Board of Education of State Normal 
Schools, Capitol Building: 


You submit the following questions for our opinion: 


“1, Would it be possible for the Board of Education of 
State Normal Schools to accept bids for necessary emergency 
construction or remodeling on a cost-plus-a-fixed fee basis, with 
a contractor’s guarantee of the estimated cost of the work 
contemplated? 


2. In the event no bids are received in response to a regu- 
tar legal call or notice, would the Board of Education of State 
Normal Schools have the authority under existing statutes, to 
negotiate with a reliable contractor to do certain necessary 
repair work or remodeling of an emergency nature?” 


See. 13, Art. VII of the Constitution of Nebraska rests the general 
government of the state normal schools in the Board of Education of 
State Normal Schools. I find no law regulating the terms and provisions 
of contracts which the Board may make, other than the general provisions 
applicable to all public lettings found in Chapter 73 R. S. 1948, regulat- 
ing the manner of letting bids and requiring public contracts to con- 
tain provisions as to fair labor standards. 


I am of the opinion that both of your questions require an affirmative 
answer, and that the Board may legally do the things therein suggested. 
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June 14, 1947 
MOTOR VEHICLE FUELS DIVISION 


Authority of Divison To Seal Tanks and Issue Certificates 
at Pipe Line Terminals 
Right of Transporter to Unload Shipments at Points Not Billed To 
Power of State Inspector, Transport Driver Or Pipe Line Employees 
To Remove Seals At Pipe Line Terminals 


Mr. Clay Wright, Chief, Division of Motor Fuels, Department of Agri- 
culture and Inspection, Capitol Building. 


You present the following questions for our opinion: 


“We are confronted with the question of law as to whether 
or not a Nebraska licensed transporter of petroleum products 
ean lawfully unload a shipment of gasoline or other petroleum 
products at a point in Nebraska, other than the destination to 
which it was originally billed at a pipe line terminal or refinery 
located in Nebraska, by employees of said pipe line terminal or 
refinery. 


“Also whether or not representatives of the State Division 
of Motor Fuels located at a pipe line terminal or refinery in 
Nebraska, placed there by the Division of Motor Fuels, have 
the legal right to seal the openings in petroleum transports in 
which has been placed petroleum products for shipment to a 
point within the state of Nebraska, and, if so, does the driver 
of said transport have the legal authority to break and remove 
said seals before the said transport reaches the destination to 
which the loaded products were billed at the pipe line terminal 
or refinery, by employees of said pipe line terminal or refinery. 


“There is also the question as to whether the men represent- 
ing the Division of Motor Fuels, writing inspection certificates 
at pipe line terminals or refineries in Nebraska, have the legal 
right to do so, or if this can be done only at designated ports of 
entry.’ 


Answering your first question, I call your attention to the following 
provision found in Sec. 66-502, R. S. 1943: 


“* * * Such permits will be * * * conditioned that such ap- 
plicant will comply with all the provisions of sections 66-502 to 
66-513, and will not deliver any motor vehicle fuels or petroleum 
products to any other person or place than those designated 
in the bill of sale or bill of lading carried or used by him,” ete. 
(Emphasis supplied.) 


One of the conditions under which the permit is granted is that the 
petroleum products shall be delivered by the transporter only at the 
place designated in the bill of sale or bill of lading. 


Answering your second question, you will note that Sec. 66-509, R. S. 
19438, provides: 


“The person in charge of such inspection station shall seal 
all openings in the tank or other containers in which such motor 
vehicle fuels are transported with seals to be provided by the 
Director of the Department of Agriculture and Inspection and 
he shall give such person a clearance certificate, which shall 
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show the date and place of entry, the name, engine and license 
number of the vehicle, the name and address of the owner and 
baat driver thereof, and of the consignee of such motor vehicle 
uels.” 


Sec. 66-502, R. S. 1948, contains this provision: 


«“* * * Such permits will be * * * conditioned * * * that no 
seal or seals placed on any vehicle or container used * * * in 
* * * transportation * * * shall be broken or tampered with un- 
til the motor vehicle fuels or petroleum products contained in 
such vehicle or container reach the designated point of destina- 
tion, or leave this state at the designated point”, etc. 


Your question, as I understand it, is whether these statutory require- 
ments apply to cases where petroleum products are piped into the state 
as well as to those where they are shipped in by motor vehicle. 


Sec. 66-412, R. S. 1943, contains a provision that when petroleum 
products are shipped in by pipe line and are sold or delivered to a licens- 
ed dealer in this state, he shall be considered the importer thereof. An 
“importer” is a “dealer” within the meaning of the law imposing taxes 
on motor vehicle fuels (Sec. 66-401). Every dealer is required to pay a 
tax of five cents a gallon on motor vehicle fuels (Sec. 66-410). The 
duty to enforce this law is imposed on your department. It would be 
impossible to enforce this law with any degree of effectiveness if rep- 
resentatives of the department did not seal the openings in petroleum 
transports at the pipe-line terminals. While the law does not specifically 
provide for the placing of representatives of the department at pipe- 
line terminals for the purpose of sealing petroleum tanks and containers, 
it certainly does not prohibit the department from following this prac- 
tice, and it must be assumed that the department is vested with such 
guthorty and powers as are necessary to the effective enforcement of 
the law. 


It is our opinion that the department may place its representatives 
at pipe-line terminals with authority to seal petroleum tanks and con- 
tainers the same as at ports of entry, and that any driver or other person 
who breaks such seals before delivery of the peroleum to the destina- 
tion named in the billing is guilty of a violation of the law (Sec. 66-612). 


The answer to your second question also answers your third. As 
stated above, we believe the department representatives at pipe-line 
terminals or refineries may lawfully write inspection certificates, and 
that such authority is not limited to designated ports of entry. 


June 14, 1947 
CHATTEL MORTAGE ADVANCEMENT CLAUSE 
Effect of Lien For Additional Advancements In the Future 
Hon. J. F. McLain, Director of Banking, Capitol Building: 
You say: 


“We are desirous of obtaining your opinion as to advance 
clauses in Chattel Mortgage forms. 
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“The practice is to take a note and chattel from a borrow- 
er for a stated amount,—say for $8,000.00 and file the original 
copy of the chattel or an authentic copy. Subsequently, other 
amounts are supported by notes and Chattel Mortgage. These 
subsequent chattels are not filed of record. The amounts rep- 
resented by these unfiled chattels are presumed to be secured 
by the property described in the original, as well as additional 
property. 


“Will the subsequent Chattel Mortgages that are not filed 
but are dated prior to the maturity of the borrower’s original 
filed chattel protect the bank against third parties? 


“There is enclosed for your consideration a Chattel Mort- 
gage form consisting of an original duplicate and triplicate. 
These forms include an advance clause and other pertinent state- 
ments that are being used.” 


Accompanying your letter is a chattel mortgage form which con- 
tains the following provisions: 


“KNOW ALL MEN BY THESE PRESENTS: Thatl. : 
party of the first part, in consideration of the sum of ..... 
Dollars to me in hand paid by (name of bank), party of the 
second part, the receipt whereof is hereby acknowledged and 
all renewals or extensions of any such notes also additional ad- 
vances, which said advances shall not exceed thirty thousand 
dollars in moneys, goods, credits, guarantees, or overdrafts ad- 
vanced to or for said party of the first part by the with- 
in named party of the second part in the sole discretion of 
said party of the second part, its successors or assigns 
on or before the latest maturity stated in the notes described 
herein, has bargained and sold and by these presents do grant 
and convey unto the said party of the second part, its heirs, 
assigns, executors, administrators, ete., the following goods 
and chattels, to wit . .. It is expressly understood that this 
mortgage covers and secures all extensions or renewals of the 
within described notes also additional advances, which said ad- 
vances shall not exceed thirty thousand dollars in moneys, goods, 
eredits, guarantees or overdrafts advanced to or for said party 
of the first party (sic) by the within party of the second part.” 
(All but first emphasis supplied.) 


The law appears to be well established that a mortgage securing ad- 
vancements to be made in the future is valid and becomes a lien for such 
advancements from the date the mortgage is recorded for the amount 
actually advanced, and such mortgage takes priority over subsequent 
liens even though they were acquired before the actual advancements 
were made. Creigh v. Jones, 103 Neb. 706, 173 N. W. 687; Roebling’s 
Sons Co. v. Nebraska Electric Co., 106 Neb. 255, 183 N. W. 546; 41 C. 
J. 525, Sec. 465. , 


The general rule is stated in 41 C. J. 564, Sec. 521, as follows: 


“Record of a mortgage to secure future advances puts a 
subsequent purchaser or mortgagee upon inquiry as to the state 
of dealings between the parties and advises him of the amount 
of indebtedness secured by the recorded instrument.” 


It is true that the mortgage form which you submit fixes only the 
maximum amount of liability which the mortgage may secure, but it 
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serves as notice to the public and puts anyone interested on inquiry as to 
the existence of the lien. I believe the chattel mortgage, when filed, 
protects the ban as to future advances actually made, up to the maximum 
provided in the mortgage, as against purchasers or lien holders whose 
rights accrue after mortgage is filed, even though advances contemplated 
by the mortgage are actually made after such rights were acquired by 
purchasers or lien holders. 


June 14, 1947 


SCHOOL DISTRICT ATTACHING TERRITORY SEPARATED 
BY WATER 


Transfering Pupils 
Levy, Collection and Transfer of Tax 
Length of Transfer, Hearing, Yearly Notice 


Hon. Wayne O. Reed, Superintendent of Public Instruction, State House: 
We have yours of June 9 in which you say: 


“This office has just conducted a hearing under the pro- 
visions of school law 79-115. We should like to have your opinion. 
on the following questions. 


1. Is all of the property owned and operated by the trans- 
feree, regardless of the amount, to be transferred under this 
law, or is the number of acres to be transferred limited to 160? 


z. Is this transfer for only one year, for the length of 
time that this individual has children of school age, or is it a. 
permanent transfer? 


2. If this transfer is for one year only, would it be neces- 


sary that a new hearing be conducted each year to consider 
the advisability for the continuation of this transfer?” 


In answer to inquiry 1 we have examined L.B. 224 of the 1948 legis- 
lative session which contains, among others, Sec. 79-115 R.S. 1943 and 
while you will note that the internal reference in said section is to Sec. 
79-2101 as providing the procedure of taxation and collection of taxes 
on the territory transferred, L.B. 224 discloses the internal reference to 
be Sec. 79-2101, C.S. Supp. 1941 which now appears as 79-2105 R.S. 1943 
so it is obvious that the internal reference first mentioned is erroneous 
and 79-115 should read as though the reference was to 79-2105 R.S. 1943. 


Specifically answering, however, Sec. 79-115 provided in part, 


“ 


. . at the hearing. the board, if a majority there- 
of so decides, may order the territory, cut off by such stream: 
of water, attached to the school district in the adjoining county, 
for school purposes only ...... wis 


There is another section of the school statutes which provides that 
only a quarter section of land should be transferred under different cir- 
cumstances, however, the section in question deals only with attaching 
territory separated by a water course to another district and under the 
clear and specific terms of said section all of the territory cut off by 
the stream, is to be transferred irrespective of the extent thereof, 
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As to inquiry 2 we find L.B. 224 and the above cited sections of 
the statute silent as to the length of time such transfer shall be ef- 
fective. L. B. 180 of the 1943 legislative session has to do with the transfer 
of pupils under different circumstances, and a part of said bill which 
now appears as Sec. 79-2106 R.S. 1943 provides: 


“When such transfer shall-have been made the children shall 
enjoy school privileges in the adjoining district for only one 
year, unless the parent or guardian of such children shall give 
notice in writing to the county superintendent not less than fif- 
teen days before each annual meeting, asking that the transfer 
be continued for one year, using such form of notice as the 
Superintendent of Public Instruction shall prescribe, which no- 
tice shall state that such parent or guardian has children of 
school age, who have not completed the eighth grade. Upon 
failure to give such notice to the county superintendent, or in 
case the county superintendent shall find and ascertain that 
the privilege granted of transfer was improperly used, the 
county superintendent shall notify the county clerk who shall 
thereupon retransfer, and the taxes of the parent or guardian 
and the real estate shall again be placed in the district of the 
residence.” 


The above quoted section was also a part of Sec. 79-2101 C. S. Supp. 
1941 to which internal reference is made in Sec. 79-115 supra. The sub- 
ject is the transfer of elementary pupils to another district and statutes 
in pari materia must be construed together. See Morrill County vs. 
Bliss, 125 Neb. 97, 249 N. W. 98 in which our Supreme Court said: 


“Statutes relating to the same subject, although enacted 
at different times, are in pari materia and should be construed 
together.” 


We are of the opinion that the transfer would be effective for only 
one year. 


As to inquiry 3, the terms of the quoted statute should be followed 
as it would appear that the existence of the disability occasioned by the 
stream of water would remain constant, while the existence of the child- 
ren necessitating the transfer would be the subject of the yearly notice. 


June 14, 1947 
COUNTIES 


Claim for Services Performed Over 90 Days Before Filing 
Is Barred By Sec. 23-135 R. S. 743 
Claim Previously Acted Upon By County Board 
Is Barred By Prior Adjudication 


Mr. Alfred D. Raun, County Attorney, Thurston County: 


_ You state that the matron of the Thurston County jail has filed a 
claim against the county for her services from May 23, 1936, to May 
31, 1947; that claims have been filed and allowed for part of these 
services. You request our opinion as to whether the claim is barred 
under Sec. 23-135, R. S. 1943. 
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In 1935 the legislature placed a ninety-day limit on the filing of 
claims against the county by amending Sec. 23-135, R. S. 1943, to 
read as follows: 


«* * * All claims against a county must be filed with the 
county clerk within ninety days from and after a time when 
any materials or labor, which form the basis of the claim, shall 
have been furnished or performed; * * *.” 


It is now well established that although Sec. 23-135 does not apply 
to claims ex delicto, it does apply to all claims arising ex contractu, 
whether express or implied. Coverdale & Colpitts v. Dakota County, 
144 Neb. 166, 12 N. W. (2d) 764. 


A county board acts quasi judicially in passing upon claims against 
the county, whenever their action is not merely a formal prerequisite 
to the issuance of a warrant but involves the determination of questions 
of fact, upon evidence or the exercise of discretion in ascertaining or 
ee the amount to be allowed. Allen y. Miller, 142 Neb. 469, 6 N. W. 

2d) 594. 


A county board has the power to compromise claims against the 
county. State ex rel. Campbell v. Slavik, 144 Neb. 633, 14 N. W. (2d) 186. 


In Red Willow County v. McClain, 123 Neb. 209, 242 N. W. 423, the 
court said that the action of a county board on the claim of a county 
sheriff for conveying prisoners and returning fugitives is quasi judicial 
if the board is required to determine the actual expenses, the current 
railroad fare, or mileage actually traveled. The court held that such 
action by the board is final unless appealed from and is not subject to 
collateral attack. » 


In a county whose population does not exceed one hundred and 
twenty-five thuosand, the matron of the county jail can be paid “only 
for the time actually engaged”. Sec. 47-111, R. S. 1943. Thus a claim 
for services filed by the matron of the county jail in such a county pre- 
sents a question of fact to the county board. 


It is our opinion that Sec. 23-135 applies to the claim of a matron of 
a county jail, and that such a claim must be filed with the county clerk 
within ninety days from and after the time the services were furnished. 
It is also our opinion that the action of a county board on such a claim 
is quasi judicial and final unless appealed from. 


Therefore, that part of the claim which is for services performed 
more than ninety days prior to the time the claim was filed is barred 
by Sec. 28-185. Any part of the claim which is based upon services 
for which a claim was previously filed with the county clerk and acted 
upon by the county board is barred by the prior adjudication. 


June 14, 1947 
DENTISTRY PRACTICING BY A CORPORATION 


Licensed Dentists Being The Incorporators and All Names 
Are Used at Business Entrance, On Advertising Matter, Letterheads, etc. 


Hon. W. S. Petty, M. D., Director of Health, Capitol Building: 
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You inquire as follows: 


“This letter is to make inquiry with reference to whether a 
corporation may legally engage in the practice of dentistry in 
the State of Nebraska in view of the law of this state relating 
to the practice of dentistry. In rendering this opinion, we 
ask that you specifically refer to Section 71-183, R. S. Nebr., 
1943, which sets out the classes of people deemed ‘to be engaged 
in the practice of dentistry. We also request that your opinion 
be based upon the provisions of the general licensure law of 
the State of Nebraska, 


Attached to your letter is a photostatic copy of the articles of incor- 
poration of a corporation recently organized, stating its purpose to be 
“to enter into contracts with persons to supply them with dental con- 
sultation, treatment and advice by duly licensed and qualified den- 
tists, and to employ licensed and qualified dentists to render 
such dental treatment and services,” etc. The incorporators are licensed 
dentists. 


Sec. 71-102, R. S. 1943, provides: 


“No person shall engage in the practice of medicine and 
surgery, osteopathy, chiropractic, dentistry, pharmacy, chiropody, 
optometry, embalming, or veterinary medicine and surgery, as 
defined in this act, unless he shall have obtained from the 
Department of Health a license for that purpose.” 


Sec. 71-103, R. S. 1943, provides: 


“No person shall be licensed to practice a profession under 
this act until he shall have furnished satisfactory evidence to the 
Department of Health that he has attained the age of twenty- 
one years, is of good moral character, and a citizen of the United 
States.” 


The law is clear that a corporation cannot be licensed to practice 
dentistry, or any of the healing arts. State Electro-Medical Institute v. 
State, 74 Neb. 40, 103 N. W. 1078, 41 Am. Jur. 148, Sec. 20. 


The question presented is whether or not the corporation you men- 
tion is undertaking to practice dentistry. 


See. 71-183, R. S. 1943, defines the practice of dentistry as follows: 


“For the purpose of this act, the following classes of people 
shall be deemed to be engaged in the practice of dentistry: (1) 
Persons publicly professing to be dentists, or publicly professing 
to assume the duties incident to the practice of dentistry, or dis- 
playing a sign or in any other way advertising as a dentist; 
and (3) persons who shall for a fee, salary or remuneration 
paid, directly or indirectly, either to himself or some other 
person, perform operations of any kind upon, or treat diseases 
and lesions of, the human teeth or jaw or soft tissues of the 
oral cavity, or correct irregularities thereof. 


In the case of State Electro-Medical Institute v. State, 74 Neb. 40, 
103 N. W. 1078, our Supreme Court held as follows: 


“Qualified and licensed physicians may form a corporation, 
and make contracts for the services of its members and other 
licensed physicians. Making such contracts, and furnishing 
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services of qualified and licensed physicians thereunder, is not 
a violation of section 7, chapter 55, Compiled Statutes 1901, for- 
bidding the practice of medicine without a license.” 


This decision has never been overruled by our Supreme Court. 


There are numerous decisions of the supreme courts of other states 
which appear not to agree entirely with the decision reached in State 
Electro-Medical Institute v. State, supra, and which hold that when a 
corporation undertakes to furnish to the public the professional services. 
of physicians and surgeons or of dentists, that such corporation is 
thereby engaging in the practice of such profession. See People v. 
United Medical Service, Inc., 362 Ill. 442, 200 N. E. 157, 103 A. L. R. 1229; 
People v. Pacific Health Corporation, Inc. (Cal.), 82 P. (2d) 429, 119 
A. L. R. 1284; State v. Bailey Dental Co., 211 Iowa 781, 234 N. W. 260; 
Painless Parker v. Dental Examiners, 216 Cal. 285, 14 P. (2d) 67; State 
Dental Examiners v. Savelle, 90 Colo. 177, 8 P. (2d) 693, 82 A. L. R. 1176 


However, it must be assumed that our courts will continue to follow 
the rule announced in State Electro-Medical Institute v. State, and un- 
der that rule I believe the corporation in question cannot be said to be 
engaging in the practice of dentistry. 


In this connection, I call attention to Sec. 71-191, R. S. 1943, which 
provides as follows: 


“No person shall operate any place in which dentistry is 
practiced under any other name than his own, or display, in con- 
nection with his practice, or on any advertising matter any other 
than his own name; but two or more licensed dentists who are 
associated in the practice, may use all of their names, and a 
widow or heir of a deceased dentist may operate such office un- 
der the name of the deceased dentist.” 


Sec. 71-189, R. S. 1943, provides: 


“Every person who owns, operates or controls a dental 
office in which anyone other than himself is practicing dentistry, 
shall display the name of such person or persons in a con- 
spicuous place at the publie entrance to such office.” 


I believe that where the name of the corporation includes the names 
of the licensed dentists who are the incorporators, they may legally 
use the corporate name in connection with the business, provided they 
display prominently at the public entrance of the office, and on adver- 
tising matter, letterheads, etc., the full name of each duly licensed den— 
tist engaged in the practice as a member or employee of the corporation 


June 16, 1947 
COUNTY TAX ASSESSMENT LISTS 
Officer And Manner To Correct An Erroneous Assessment 
Mr. Lloyd H. Jordan, County Attorney, Sheridan County, Gordon: 
You have requested our opinion as follows: 
“T shall esteem it a favor if you will kindly advise me if a 
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Board of County Commissioners meeting as a Board of Equaliza- 
tion have authority under the Nebraska law, to cancel real 
estate taxes in a case where a tract of land has been erroneously 
doubly assessed.” 


Sec. 77-519, R. S. 1943, provides: 


“The county clerk of any county may correct the tax list 
before the tax is paid, in case of clerical errors, and the county 
clerk of any county, with the approval of the county board of 
any county, may correct the tax list before the tax is paid in 
case of erroneous assessments; Provided, in counties having a 
population of more than fifty thousand inhabitants and less 
than one hundred and fifty thousand inhabitants, the county 
assessor may correct the tax list before the tax is paid, in case 
of clerical errors; and the county assessor of said counties may 
correct the tax list before the tax is paid in case of erroneous 
assessments in said counties. In making such corrections a 
record shall be kept of the same in the back part of the tax 
list, showing all additions and reductions, the amount of tax 
added or reduced, with the reason therefor, and the page upon 
which such change was made. All changes shall be made in red 
ink, drawing a line through the original or erroneous figures, 
but not erasing the same.” 


Under the present law, in all counties except those having a popula- 
tion of more than fifty thousand inhabitants and less than one hundred 
fifty thousand inhabitants the tax list may be corrected by the county 


clerk with the approval of the county board at any time before the tax 
has been paid. 


Sec. 12 of L. B. 91 amends Sec. 77-519, R. S. 1943, to read as follows: 


“The county clerk of any county may correct the tax list 
before the tax is paid, in case of clerical errors, and the county 
clerk of any county, with the approval of the county board of 
any county, may correct the tax list before the tax is paid in 
case of erroneous assessments; Provided, in counties having a 
population of more than sixty-five hundred inhabitants, the 
county assessor may correct the tax list before the tax is 
paid, in the case of clerical errors; and the county assessor of 
said counties may correct the tax list before the tax is paid in 
case of erroneous assessments in said counties. In making such 
corrections a record shall be kept of the same in the back part 
of the tax list, showing all additions and reductions, the 
amount of tax added or reduced, with the reason therefor, 
and the page upon which such change was made. All changes 
shall be made in red ink, drawing a line through the original 
or erroneous figures, but not erasing the same.” 


After L. B. 91 becomes effective, the county assessor in counties 
having a population of more than sixty-five hundred inhabitants will 


have the power to correct an erroneous assessment on the tax before 
the tax has been paid. 
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June 16, 1947 
LIQUOR CONTROL COMMISSION 


Power To Make Rule: Whenever License Has Been Revoked; 
Commission Has Discretion To Refuse Renewal License In Same 
Premises For Any Period Not Over 2 Years Thereafter 


Mr, R. E. Brega, Chairman, Nebraska Liquor Control Commission, Capitol 
Building: 


You submit for our approval the following rule which the com- 
mission proposes to adopt: 


“The Commission may whenever a license has been revoked 
refuse to grant a new license in the same premises for a period 
up to and not exceeding two years from the date of such re- 
vocation; the said permission to use the premises to be within 
the discretion of this Commission.” 


We believe that the proposed rule is a valid exercise of the power 
to make rules and regulations which the law vests in the commission. 
Sec. 53-119, R. S. 1945. 


It seems clear from an examination of the Liquor Control Act that 
the legislature did not intend to confine the authority of the commis- 
sion to a consideration of the qualification of the applicant for a 
liquor license, but intended to vest in the commission authority and 
discretion as to the location and character of the property in which the 
licensee proposes to operate his business. Thus, Sec. 53-129, R. S. 
1943, provides that a retail license shall apply only to the premises 
described in the application. Sec. 53-146 regulates the sale of beer on 
the premises and requires that customers must be seated. Sec. 53- 
150 provides that a licensee may renew his license at the expiration 
thereof, “Provided, he is then qualified to receive a license and the premises 
for which such renewal license is sought are suitable for such purpose” 
(latter emphasis supplied). Sec. 53-167 requires that on premises upon 
which the sale of alcoholic liquors is licensed, “no screen, blind, curtain, 
partition, article or thing shall be permitted in the windows or upon 
the doors * * * which shall prevent a clear view into the interior,” 
etc. Sec. 53-178 forbids the sale of liquor at retail “upon any premises 
which has any access which leads from such premises to any other portion 
of the same building or structure used for dwelling or lodging purposes,” 
etc. Sec. 53-198 provides that any “room, house, building, boat, structure 
or place of any kind where alcoholic liquors are sold, manufactured, 
bartered or given away, in violation of this act” is declared to be a 
common nuisance. Sec. 53-1,101 provides that if the owner of the 
licensed premises, or his agent, knowingly permits the licensee to 
use the premises in violation of law, such owner or agent shall be 
deemed guilty of a violation of the act. 


From a consideration of the entire act, and particularly of the 
sections mentioned above, it is our opinion that the commission may 
lawfully adopt rules relating to the premises on which the licensee may 
operate, and that the proposed rules is within the authority of the com- 
mission to adopt and, if adopted, will be a valid regulation. 


The last clause of the proposed rule, to wit, “the said permission 
to use the premises to be within the discretion of this Commission,”. may 
be criticized for the reason that it could be construed to mean that the 
commission undertakes to exercise control over the uses to which the 


—157— 


premises are put by the owner other than for the liquor business. This, 
of course, is not the intention of the commission in adopting the rule. 
To avoid this possible criticism, we suggest that the proposed rule be 
redrafted to read as follows: 


“Whenever a license has been revoked, the Commission 
may, in its discretion, refuse to grant a new license in the 
same premises for any period not exceeding two years from the 
date of such revocation.” 


June 16, 1947 
TAX FORECLOSURE OF COUNTY CERTIFICATE 
Procedure When Statutory Time To Sue On The Certificate Has Elapsed 
Mr. Robert V. Denney, County Attorney, Fairbury: 
You write us as follows: 


“Upon taking over the office of County Attorney I find 
that there are a number of tax sale certificates in the name of 
the county. The date of purchase of which is over 5 years old, 
and I understand from section 77-1902, RS-1943; that such 
action shall only be brought within 3 years after the expira- 
tion of the time for redemption from the tax sale upon which 
the tax sale certificate is based. 


Also from your former opinions it is my understanding 
that this section does not operate to release the tax liens as 
far as a county is concerned; but that the remedy of the county 
is to have a new tax sale certificate issued including the prior 
taxes contained in the former tax sale certificate. 


Now my question is whether the county must re-advertise 
all of these unpaid taxes for their sale in November 1947 and 
then if not sold; have a certificate issued in the name of the 
county and then wait 2 years from the date of the issuance of 
the certificate before a foreclosure action could be started.” 


In Steinacher vs. Swanson, 131 Neb. 439 (467), 288 N. W. 317, 
our Supreme Court, quoting from prior decisions, makes the following 
statement: 


“When the county or governmental subdivision acquires a 
tax sale certificate no money is paid. It is simply a means to 
enforce the payment of the lien of taxes. If the statutory 
period passes without the county or irrigation district taking 
any steps to enforce the lien, the lien itself is not lost, because 
no payment of the lien has been made. In order to enforce the 
lien a repurchase of the taxes must be made for the years 
covered by the prior purchase.” (emphasis supplied) Valley County 
vs. Milford, 70 Neb. 3138, 97 N. W. 310; Logan County vs. Carn- 
ahan, 66 Neb. 685, Comp. St. 1922, sec 2877; Flansbury vs. 
Shumway, 117 Neb. 125, 219 N. W. 956. 


We believe that where the county has acquired a tax sale certificate 
and has allowed the statutory period in which to foreclose to elapse 
without taking action to enforce the lien, that the situation is exactly 
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as if no sale had ever been held or tax certificate issued and that the 
statutory procedure for the sale of the land, as outlined in Art. XVIII, 
Chapter 77 S. L. 1943, must be followed as in the original procedure. 


The foregoing applies only to cases where a county or other govern- 
mental subdivision has acquired the tax sale certificate. If the owner 
of the tax sale certificate is a private individual and fails to foreclose 
within the statutory period, the tax lien is discharged and released. 
Section 77-1856, R. S. 1943. 


June 17, 1947 
MOTOR VEHICLE REGISTRATION CERTIFICATE 
Necessity Of First Paying All Taxes (Including City’s) Against The Car 


Mr. Frederick H. Wagener, County Attorney, Lancaster County Court 
House, Lincoln: 


You inquire whether Sec. 60-303, R. S. 1943, places any responsibility 
upon the county treasurer to demand of an applicant who wishes a 
certificate to register a motor vehicle that he exhibit a tax receipt showing 
payment of city personal taxes, as well as a similar receipt from the 
county. 


Sec. 60-303, R. S. 1948, states in part: 


“The county treasurer shall neither receive nor accept 
such application or registration fee nor issue any registration 
certificate for any motor vehicle, unless the owner or seller, as 
the case may be, shall first exhibit proof by tax receipt or 
otherwise (a) that he has paid all personal taxes upon such 
motor vehicle based on the assessment thereof made in the year 
preceding the year for which such application for registration 
certificate is made, * * *.” (Emphasis supplied.) 


The statute makes it obligatory upon the county treasurer to 
ascertain that all personal taxes assessed against a motor vehicle are 
paid before he is authorized to issue a registration certificate. It 
appears to us that this would include proof of payment of city per- 
sonal taxes levied on such vehicle. 


June 17, 1947 
VITAL STATISTICS 


Agencies Besides Department Of Health Which May Issue 
Certified Copies of Records 


Bureau of Vital Statistics, State House: 


You inquire under what circumstances certified copies of vital 
records may be issued by agencies other than the Department of Health 
of the State of Nebraska. 


Sec. 71-612, R. S. 1948, provides that the Department of Health 
shall preserve permanently and index all certificates received, and 
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the State Registrar shall supply to any applicant for any proper purpose 
a certified copy of the record of any birth, death, marriage, or divorce 
registered. 


Sec. 14-102, R. S. 1943, states: 


“In addition to the powers granted in section 14-101, metro- 


politan cities, as therein defined, shall have power by ordinance: 
* ok Oe 


“(30) * * * to regulate the registration of births and 
deaths * * *.” 


Article 6 of Chapter 71 further provides for the appointment of 
local registrars whose territorial jurisdictions are determined by the 
Department of Health, and such registrars shall, on or before the fifth 
day of each month, forward to the Department of Health all original 
certificates filed with them during the preceding month. 


Under the charter provisions of a city of the metropolitan class, the 
council may by ordinance make provision for the regulation of regis- 
tration of births and deaths and, as a necessary corollary thereto, to 
issue certified copies of such registration. 


The statutes provide that the originals of certificates of births and 
deaths must be filed with the local registrars and by them forwarded 
to the Department of Health. Local registrars have no authority to 
issue copies of such certificates, since that authority is vested in the 
state. If by ordinance a metropolitan city provides for birth and death 
registrations, that is entirely within its province. Such a city should, 
however, require originals to be filed with its registrars, or the certificate 
on a certified copy should show that the certified copy was made from 
a duplicate, the original of which is in the files of the Department of 
Health of the State of Nebraska. 


We realize the above indicates a duplication of effort and recording, 
but the remedy is for the legislature. 


June 20, 1947 


NEBRASKA MOTOR CARRIER ACT IN RE TRANSPORTING 
TEACHERS AND PUPILS 


As Applied To: (1) Person Using His Own Car; (2) School District 
Operating Its Own Bus; (3) Question of Exemption Of All But 
Certified Carriers 


Nebraska State Railway Commission, Capitol Building: 


You inquire: (1) whether a person owning his own vehicle, engaged 
in the transportation of school children and school teachers for hire to 
and from school, is required under the Nebraska motor carrier act to 
obtain authority from the State Railway Commission to conduct such 
an operation; (2) whether a school or school district owning and operating 
its own busses is required to procure a certificate of convenience and 
necessity under the motor carrier act; and (8) whether, under the 
exemption referred to in the motor carrier act, the transportation of 
teachers and school children is exempt only in conjunction with opera- 
tions by a certified carrier. 
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Sec. 75-224, R. S. 1943, states in part: 


“The provisions of sections 75-222 to 75-250 shall apply 
to the transportation of passengers or property by motor car- 
riers for hire engaged in intrastate commerce except: (1) 
a motor carrier for hire engaged in the transportation of school 
children and teachers to and from school; * * *.” 


The Supreme Court of Nebraska has never had before it the question 
of interpretation of this particular portion of the statute mentioned. 
The court stated, however, in the case of In re Rodgers, 184 Neb. 832, 
279 N. W. 800, that the exemption in the statute relating to motor 
vehicles used exclusively: in carrying. livestock or agricultural commodities 
was permissible classification and not unreasonable or arbitrary. 


The Federal motor carrier act (49 U. S. C. A., Sec. 303 (b) (6)) 
exempts “motor vehicles used in carrying property consisting of 
ordinary livestock, fish (including shell fish), or agricultural commodities 
(not including manufactured products thereof), if such motor vehicles 
are not used in carrying any other property, or passengers, for com- 
pensation.” 


In the case of United States v. Chadwick (D. C. Pa.), 39 F. Supp. 
204, it was held that under the above-quoted provision of the Federal 
motor carrier act, specifically exempting from operation of the act 
motor vehicles used in carrying agricultural commodities, a motor vehicle, 
to come within the exception, must be used exclusively for hauling 
agricultural commodities. In Piedmont & Northern Railway Company 
y. Interstate Commerce Commission, 286 U. S. 299, 76 L. Ed. 1115, 52 
S. Ct. 541, the court said: 


«“* * * The Transportation Act was remedial legislation and 
should therefore be given a liberal interpretation; but for the 
same reason exemptions from its sweep should be narrowed and 
limited to effect the remedy intended. * * *” 


Sec. 303(b) (1) of Tit. 49, U.S. C. A., exempts “motor vehicles 
employed solely in transporting school children and teachers to or from 
school.” A strict construction of the exemption appears to mean that 
in order for a carrier to be exempt from the statute and the jurisdiction 
of the commission such carrier must transport for hire school children 
and teachers exclusively. The transportation for hire of others along 
with members of the exempt class removes such carrier from the provisions 
of the exemption and the commission assumes jurisdiction. 


Schools and school districts owning and operating their own busses 
should not be required to procure a certificate of convenience and neces- 
sity under the motor carrier act. If no charge is made by the schools 
or districts for such transportation, they are not considered common 
or contract carriers. See Opinions of the Attorney General of Nebraska, 
Vol. 2, No. 2, p. 95. If teachers and children exclusively are carried to 
and from school and a charge is made for such transportation, the 
exemption provided in Sec. 75-224, subsection (1), R. S. 1943, would apply. 


June 20, 1947 
TAXING BANK DEPOSIT IN NEBRASKA 
Of A Nonresident Intangible “A” Property 
Hon. Robert M. Armstrong, State Tax Commissioner, Capitol Building: 
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You write as follows: 


“The County Clerk of Gage County informs me that there 
is a large sum of money on deposit in a local bank of Gage 
County and the domicile of the person owning the deposit is in 
another state. The County Clerk requests my opinion as to 
whether or not this money on deposit is taxable as intangible 
‘A’ property in Gage County. 


“We informed him that under the rule of law announced by 
the Nebraska Supreme Court in the case of International Har- 
vester Company v. The County of Douglas, it was our opinion 
that the money was taxable in Gage County. The Court’s 
decision in part is as follows: ‘The 1921 Revenue Act re- 
quires that all intangibles in this state (not exempt) shall be 
returned, assessed and taxed in Nebraska, and that without 
regard to whether the owner is a resident or nonresident of 
this state.’ 


“Attorney M. S. Hevelone of Beatrice has written to the 
County Clerk of Gage County stating that it is his opinion that 
the decision in the International Harvester case does not apply 
and that the bank account should not be subject to the intangible 
tax. Mr. Hevelone states that in the International case a 
foreign corporation made use of its intangible personal property 
in the state for the purpose of its business and that the intangi- 
bles, therefore, had a business situs in the State of Nebraska, while 
in the instant case he says, ‘We believe the general rule of law 
applies, ie, that intangibles are subject to taxation at the 
domicile of the owner.’ 


“In view of the objection made by the attorney, the County 
Clerk of Gage County now insists that we obtain an official 
opinion for his authority to tax the intangible property in Gage 
County.” 


We do not agree with Mr. Hevelone on the construction to be placed 
on the decision in the case of International Harvester Co. v. Douglas 
county) 146 Neb. 555, 20 N. W. (2d) 620. The 5th syllabus of that case 
reads: 


“The 1921 Revenue Act requires that all intangibles in 
this state (not exempt) shall be returned, assessed and taxed 
in Nebraska, and that without regard to whether the owner is 
a resident or nonresident of this state.” 


It is true that, from the statements of fact contained in the opinion, 
it may be inferred that the intangible property in question was used 
by the International Harvester Company in carrying on its business, but 
the court does not base its decision that the property is subject to tax 
in Nebraska on that ground but upon the general proposition that all 
intangible property (not exempt) shall be taxed. This proposition is 
repeated and emphasized throughout the opinion. 


This is further emphasized by the fact that Mr. Justice Wenke 
filed a separate opinion in which he concurred with the majority opinion 
on other grounds but disagreed with the majority opinion because of its 
insistence that all intangibles in this state should be taxed in Nebraska, 
and adopted substantially the same view urged by Mr. Hevelone. 


This department in 1942, which was some years before the decision in 
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International Harvester Company v. Dougles County, supra, issued an 
opinion to the effect that a bank deposit in Nebraska owned by a non- 
resident of Nebraska was not liable to taxation under our intangible 
tax. law. We construe the opinion of our Supreme Court in the Inter- 
national Harvester Company case to be contrary to that ruling and 
therefore abandon it. 


It is our opinion that the bank deposit in a Gage County bank 
owned by a nonresident of Nebraska is jaxable in Gage County as 
intangible “A” property. 


June 20, 1947 
SCHOOLS, RURAL HIGH SCHOOL DISTRICT 
Power To Impose A Tax To Create A Building And Repairs Fund 
Mr. Kenneth C, Fritzler, County Attorney, Kimball: 


You write: 


“. . . The trustees of the Dix Rural High School, Kimball 
County, Nebraska, at their annual meeting held on June 2, 1947, 
voted the sum of $16,110.00 to be levied and raised for general 
school purposes. In addition thereto, they voted the sum of 
$4,000.00 to be levied and raised for a “building fund”. The 
officers of the Dix Rural High School District have stated to 
the Board of County Commissioners that the money allocated to 
the building fund would not be actually used for the ensuing year, 
but would be placed in a separate account to build up a re- 
serve in the event new construction would be contemplated. 
They further stated that said fund might also be used for 
repairs, improvements and maintenance.” 


Section 79-810 R. S. 1943 provides: 


“The expenses of maintaining such high schools shall be 
borne by the districts united for that purpose in proportion to 
their assessed valuation. To that end, the trustees shall, prior 
to the annual meeting provided in section 79-805, prepare an 
estimate of the sums required for the maintenance of the 
high school during the coming year and present such estimate 
for adoption to the electors at such annual meeting. The es- 
timate of expense of maintaining such high school, adopted by 
the electors at such annual meeting, shall be certified by the 
trustees to the county clerk and county superintendent of the 
county in which such high school district is situated, and the 
board of county commissioners shall make a levy upon all of 
the property within such high school district sufficient to 
raise by taxation the amount of the estimate adopted.” 


It will be noted that Section 79-810 does not, in express terms, 
authorize the creation of a reserve fund for the purpose of erecting a 
school building. I find no statute, as a matter of fact, which expressly 
authorizes a rural high school to impose a tax for the erection of a 
school house except Section 79-615 R. S. Supp. 1945 and Sections 79- 
816 and 79-817, which relate to the issuance of bonds for such purpose. 
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It can hardly be assumed that the legislature intended to require 
-rural high schools to issue bonds for the construction of school buildings, 
or to prohibit them from levying a tax to create a sinking fund for 
-building purposes while authorizing them to levy a tax to pay bonds 
issued for such purpose. It is our opinion that the tax imposed by the 
Dix Rural High School for a “building fund” is legal, particularly in 
view of the provision that it may be used for repairs, improvements 
and maintenance, which purposes are expressly authorized by the 
statute. 


June 20, 1947 
TAXING REAL PROPERTY OMITTED FOR 15 YEARS 


Of An Incompetent Veteran 
Procedure To Get Property Back On Tax Rolls 
And Remove The Tax Cloud 


Mr. Firmin Q. Feltz, County Attorney, Ogallala: 


We have your recent inquiry of June 13, 1947, in which you state 
that real estate owned by an incompetent veteran has been omitted from 
the tax rolls from 1929 to 1946. The property was sold under court 
order by the guardian on July 1, 1946, and you inquire what right or 
authority the county possesses to place this property upon the tax rolls 
for the years omitted, and what procedure is required for the collection 
of taxes on this. omitted property; also, if no means are available to 
collect taxes on the omitted property, what procedure should be used 
to remove the tax cloud from the title to this land. 


Sec. 77-314, R. S. 1943, states: 


“Any proceedings for reassessment of omitted or under- 
valued property under sections 77-306 to 77-315 must be 
commenced within three years next following the date of the 
original assessment. No land shall be reassessed where it has 
changed ownership otherwise than by will, inheritance or gift. 
Where an appeal has been taken from the original assessment 
and an adjudication thereof had in court, such adjudication shall 
be final and not subject to modification by reassessment.” 


We believe this section controls with reference to the statement of 
facts presented, since the transfer was made by deed through an order 
of court, and that there is no way that taxes may be levied or collected 
against the property prior to July 1, 1946. 


We fail to see in what regard a tax cloud is cast on the title, in 
view of the above-mentioned section. We believe however, that the 
factual situation should be presented to the State Tax Commissioner and 
the procedure specified in Article 3 of Chapter 77, R. S. 1943, complied 
with for placing this property back,on the tax rolls. If this record is 
then filed and indexed against this particular piece of land, it is our 
opinion that any objection as to tax clouds could not be sustained. The 
omitted property should be placed on the tax rolls as of July 1, 1946. 
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June 23, 1947 
SCHOOL RETIREMENT SYSTEM 


Out-State Service Credit Applies To Teaching Out-State 
Prior To Membership, Not Thereafter 


Mr. Glenn I. Anderson, Director, School Retirement System, Capitol 
Building: 


You write as follows: 
“Section 79-2923 (R. S. Supp. 1945) contains these words: 


‘Under such rules and regulations as the board may pre- 
scribe, a member, upon retirement, may receive credit for not 
to exceed ten years of creditable teaching service outside the 
state if such member shall have paid into the school retirement 
system of the State of Nebraska an amount equal to the re- 
quired deposits he would have paid had he been employed in 
this state; such required deposits to be paid as the board may 
direct within three years after membership in the retirement 
system begins.’ 


We have members who are planning to go to other states 
for employment and expect to return to Nebraska after a number 
of years, not to exceed ten. These members then expect to 
place in their retirement savings account, 5 percent of their 
salary they have earned while absent, and also receive service 
eredit. Would this procedure be legal?” 


It is quite clear that a member of the Nebraska School Retirement 
System cannot leave Nebraska and teach in another state for a period 
up to ten years and then pay 5 per cent of his salary “within three years. 
after membership in the retirement system begins” as the law requires. 
After having become a member of the Nebraska Retirement System he 
is not entitled to credit for teaching service performed outside the state. 
It is only for out-state teaching service performed prior to the date he 
becomes a member of the Nebraska System that he may claim credit 
and this not to exceed ten years. 


June 24, 1947 
LIQUOR LICENSE 


Applicant Who Has Been Convicted Of A Felony 
Harmonizing 53-125 And 53-131, R. S. 1943 


Hon. R. E. Brega, Chairman, Nebraska Liquor Control Commission, 
Capitol Building: 


You request our opinion as follows: 


“« 


. +. The question arose in our hearing whether we were 
estopped from ever granting a license to an applicant who 
had ever been convicted of a felony under Sec. 53-125, Revised 
Statutes of Nebraska, 1943, which provides that no license 
shall be granted ‘to a person who has been convicted of or 
pled guilty to a felony under the laws of the state of Nebraska, 
or any other state, or of the United States’. 
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The applicants’ contention is, however, that Sec. 53-131 of 
the Revised Statutes: of Nebraska prevail. This statute provides 
in part as follows: ‘(8) A statement that applicant has never 
been convicted of or has never pled guilty. to a felony within 
two years of his application for a license.” 


The laws of Nebraska define felony as follows: 


“The term ‘felony’ signifies such an offense as may be 
punished with death or imprisonment in the penitentiary.” Sec- 
tion 29-102 R. S. 1943. 


Section 541, Title 18, U. S. C. A. provides this definition: 


“All offenses. which may be punished by death or impris- 
onment for a term exceeding one year, shall be deemed felonies.” 


Applying these definitions, there should be little difficulty in de- 
termining from the facts presented in the great majority of cases, 
whether or not the applicant has been convicted of a felony under the 
laws of Nebraska or of The United States of America. 


The real problem, as your letter suggests, is to determine the leg- 
islative intent as to the licensing of persons convicted of a felony and 
to harmonize, if possible, the provisions of Sections 53-125 and 53-131 
R. S. 1948. It will be assumed for the purposes of this discussion that 
the applicant was convicted of a felony under the laws of the United 
States of America but that such conviction was more than two years 
prior to the date he made application for a liquor license. Is he barred 
by our law from obtaining such license? 


Section 53-125 R. S. 1948 provides: 


“No license of any kind shall be issued ..... Pte cet 
(4) a person who has been convicted of or has pleaded guilty 
to a felony under the laws of the State of Nebraska, or any 
other state, or of the United States,..... 


Section 58-131 R. S. 1943 provides: 


“Any applicant for.license to sell alcoholic liquors ..... 
shall first submit ..... an application under oath stating 
..... (8) a statement that applicant has never been con- 
victed of or has never pleaded guilty to a felony within two 
years prior to the date of his application for license and is not 
disqualified to receive a license by reason of any matter or 
thing contained in this act,..... ” (emphasis supplied) 


The application, and the’ Statement of facts therein contained, which 
is required by Section 53-131 provides the basis upon which the licens- 
ing authority acts in granting or refusing a license. If the application 
contains a true statement’ of facts, it would seem that the applicant 
has made a prima facie showing entitling him to a license. In the instant 
case, the applicant can truthfully say that he has never been convicted 
of or pleaded guilty to a felony within two years prior to the date of 
his application, and such statement would make him eligible to receive 
a license unless Section 53-125 presents an insuperable barrier. This, 
we believe, is not the case. 


It is an elementary rule of statutory construction that statutes 
relating to the same subject matter must be construed together and effect 
given to every provision so as to bring the whole law into harmony 
if possible. 
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If it is assumed that the legislature intended by Section 53-125 to 
bar forever any applicant from receiving’a license who had ever pleaded 
guilty to or been convicted of a felony, then the clause in Section 53-131 
“within two years prior to the date of his application,” is utterly without 
meaning and must be discarded as mere surplusage. This should not be 
done if any other reasonable construction can be placed upon the language 
of the two sections which will give effect to all of the provisions of both 
sections and bring them into harmony. This, we believe, can be done. 


Construing Sections 53-125 and 53-131 together, we are of the 
opinion that Section 53-131 is a qualification or limitation on the pro- 
visions of Section 53-125 just as effectively as though contained in the 
same section and that, reading the two sections together, the law bars 
an applicant from obtaining a license to sell alcoholic liquors if he has 
pleaded guilty to or been convicted of a felony within two years prior 
to the date of his application for license, but the fact that he has pleaded 
guilty to or been convicted of a felony more than two years prior to 
the date of his application does not bar him from receiving a license 
although, of course, it is a fact which the licensing authority may con- 
sider in determining whether or not to grant his application. 


Under the facts assumed in the case you present, we think the 
applicant is eligible to receive a liquor license if the Commission sees fit 
to grant it. 


June 26, 1947 
LIQUOR TAX ON BEER STORED IN NEBRASKA 
Issuing Stamps In Lieu Of Money For Refund On Illegal Tax Charge 
Nebraska Liquor Control Commission, Capitol Building: 


You request our opinion based on the following statement of facts, 
as shown by the correspondence and records submitted by you: 


In December, 1945, the United States Navy purchased fifteen thou- 
sand cases of beer from the Falstaff Brewing Corporation and ordered 
it shipped to the warehouse of a transfer and storage company in Lincoln, 
Nebraska, for temporary storage until it could be shipped outside the 
state to such places as the Navy might designate. While the beer was 
in storage in this warehouse, the Nebraska Liquor Control Commission 
demanded the tax on this beer from the Falstaff Brewing Corporation, 
which tax was paid, under protest, by the Falstaff corporation in the 
form of a check, but no stamps were issued or mark of any kind placed 
on the fifteen thousand cases of beer to indicate that the tax on this 
beer had been paid. Later this beer was delivered tothe United States 
Navy, and no part was sold or distributed in Nebraska; and the commis- 
sion is now satisfied that since the beer was shipped out of the state 
no tax was originally due. The Falstaff Brewing Corporation now de- 
mands that it be issued stamps in the amount of the check given by it, 
such stamps to be used on other beer subject to the tax. You inquire 
whether you may legally comply with this demand. 


It is our opinion that the commission may lawfully issue stamps 
to the Falstaff Brewing Corporation in the amount represented by their 
check for payment of the tax on beer other than the fifteen thousand 
cases above mentioned. As we view it, the check given by the Falstaff 
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Brewing Corporation was in the nature of a bond or security for the tax 
on the fifteen thousand cases of beer in case it should develop that this 
beer or any part. of it became subject to such tax, as it might have had 
the Navy, for example, canceled its order. As it is now certain that 
this beer was not and cannot be liable to this tax, the Falstaff Brewing 
Corporation owes no tax on it and is entitled to stamps in the amount 
of its check for use on beer which is subject to the tax. The provision 
of Sec. 53-161, R. S. Supp., 1945, which authorizes the commission to 
permit credit or replacement to be issued to distributors for stamps 
canceled or destroyed in cases where such credit is due indicates, we 
believe, that the legislature intended to vest authority in the commission 
to make such an adjustment as is here suggested. 


June 26, 1947 
MOTOR VEHICLE FUELS 


Propane Not Subject To Regular Gas Tax But 
The Motor Vehicle Using It Is Subject To The Equalization Fee 


Mr. L. M. Clinton, County Attorney, Cheyenne County, Sidney: 
You have requested our opinion as follows: 


“Is propane fuel a motor vehicle fuel within the definition 
set forth in Section 66-401, Revised Statutes of Nebraska, 1943 
and so subject to the Motor vehicle fuel tax? 


“Does the owner of a vehicle burning propane fuel have to 
pay the equalization fee called for in Section 60-201?” 


Section 60-201 R. S. 1943 (L. B. 148 58rd session Nebraska Legis- 
lature, 1939) provides in part: 


“The owner of any motor vehicle as defined by the laws 
of the State of Nebraska, or agent of the owner, operating 
such motor vehicle on the public highways of this state, pro- 
pelled by any motor, burning fuel not subject to the motor 
vehicle fuel tax laws of this state, shall be required to pay 
an annual equalization fee to be paid in quarterly payments, 
in lieu of the motor vehicle fuel tax, in addition to the regis- 
ation and license fees applicable to such vehicle, as 
ollows: ..... 


Sub-section 2 of Section 66-401 R. S. 1943 provides: 


“Motor vehicle fuels’ shall include all products and fuels 
commonly or commercially known as gasoline, including casing 
head or natural gas, benzol, naphtha, and benzine with an initial 
boiling point under two hundred degrees Fahrenheit, and in- 
cludes any other liquid and such other volatile and inflammable 
liquids as may be produced or compounded or used for the 
purpose of or as may be used for operating or propelling motor 
vehicles, motor boats or aircraft, or as an ingredient in the 
manufacture of such fuels, except the products commonly 
known as kerosene oil, kerosene distillate, crude petroleum, 
naphtha, and benzine with a boiling point over two hundred 
degrees Fahrenheit, residuum gas oil or smudge oil; and do not 
include the domestic alcohol content of any of the foregoing, it 


—168— 


being specifically provided that domestic alcohol shall not be 
deemed to be a motor vehicle fuel for the purpose of said 
sections. The term ‘domestic alcohol’ means ethyl alcohol not 
less than one hundred ninety-nine proof, produced from agri- 
cultural commodities grown within the continental United States, 
and for the purpose of said sections the volume of domestic 
alcohol blend with gasoline for motor vehicle fuel shall include 
the volume of any denaturant, other than gasoline, required 
pursuant to law. The term ‘alcoholic blend’ shall mean a blend 
of domestic ethyl alcohol in gasoline or other motor vehicle 
fuel, said blends to contain not less than five per cent nor more 
than twenty per cent by volume of alcohol.” 


In an opinion dated September 19, 1939, page 446, Reports of the 
Attorney General, 1939-1942, we said: 


“We are of the opinion that gases, even though liquified, 
such as Butane and Propane, do not come within the definition 
given by the statute and are therefore not subject to the 
regular gas tax. 


“We are further of the opinion that under the provisions 
of L. B. No. 148 that the motor vehicle using this gas for 
the purpose of propelling the vehicle over the highways of this 
state should be required to pay the equalization fee.” 


It is our opinion that: (1) propane is not a motor fuel under 
Section 66-401 R. S. 1943 and (2) the owner of a vehicle burning pro- 
pane nel is required to pay the equalization fee provided for in Section 
0-201. 


June 26, 1947 
VETERANS COUNTY RELIEF COMMITTEE & SERVICE OFFICER 
Payment Of Salary And Expenses 
Mr. James J. Fitzgerald, County Attorney, Court House, Omaha: 


We have your recent communication in which you state that your 
county board is considering machinery whereby the newly passed L. B. 
187 and L. B. 240 may be administered, and you inquire would the lan- 
guage of these acts permit paying a salary for a full-time county vet- 
erans’ service officer. 


L. B. 240 was passed as a corollary to L. B. 187, doing away with 
the Soldiers’ and Sailors’ Relief Commission, and appointing in its stead 
the newly created county service committee. 


Under Section 1 of L. B. 240 the county board is required to levy 
a tax not exceeding three-tenths of one mill for the purpose of creat- 
ing a fund for the aid of honorably discharged indigent veterans and 
their dependents. The amount of the levy is to be determined as provided 
in Section 3 of the act, which provides that this committee shall meet 
with the county board in the month of February and shall determine 
the amount considered necessary for providing such aid. 


The county service committee appointed by the county board are 
required to organize according to Section 2, by appointing one of their 
number as chairman and one as secretary-treasurer. The secretary- 
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treasurer may be the county veterans’ service officer. Under the lan- 
guage of this particular section, the county service officer may or may 
not be a member of this committee. The secretary-treasurer of this 
committee would expend funds for indigent veterans and their depen- 
dents, provided by the levy above mentioned. 


L. B. 187 provides in Section 15 that each county service committee 
shall appoint a county veterans’ service officer for its county, and fur- 
ther provides in Section 17 that the county board is directed to provide, 
by special levy or out of the general fund of the county, amounts nec- 
essary for the use of the county service committee to carry on and execute 
its functions. 


It is our opinion that it was the intent of the legislature in the 
passing of these two acts that a full-time veterans’ service officer be 
appointed in each county by the county service committee and that the 
salary and expenses of the office, including necessary expenses of the 
county service committee, be paid from the general fund or by special 
levy for that purpose, and that the provision of the levy of not to ex- 
ceed three-tenths of a mill, as provided in L. B. 240, cannot be expended 
for salaries or expenses but only for aid purposes, 


June 26, 1947 
INSURANCE; FOREIGN COMPANY 


Taxes On Stock Held By Resident Shareholders 
Excise Tax On Company For Doing Business In Nebraska 


Hon. Robert M. Armstrong, State Tax Commissioner, Capitol Building: 


You refer to an opinion of this Department written by Mr. Edwin 
Vail, Assistant Attorney General, under date of August 21, 1939, to Mr. 
William H. Smith, then State Tax Commissioner, to the effect that, 
except where otherwise provided by statute, the capital stock of a 
corporation is taxable to the owners or holders thereof, and not to the 
corporation. You go on to say: 


“We understand that opinion to hold that the shares of 
stock of a foreign life insurance company or other foreign 
insurance company transacting business in this state are tax- 
able in the hands of resident shareholders notwithstanding the 
provisions of Section 77-904, providing a tax of four mills upon 
the gross pea collected in this state by the insurance 
company. Section 77-902 requires the payment of a tax of two 
percent of the gross premiums collected by foreign life and 
accident insurance companies organized under the laws of 
other states and transacting business in Nebraska. 


I assume that under the provisions of the statutes and the 
ruling of Mr. Vail in his opinion of August 21, 1939, that the 
shares of stock of any foreign insurance company would be 
taxable in the hands of the shareholders. 


My question is this—Under the provisions of Section 77-722, 
relating to the taxation of the shares of foreign corporations 
transacting business in this state, it is provided that the value 
of the gross shares of stock shall be ascertained by deducting 
from the actual value of the foreign corporation’s paid up 
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capital stock, surplus and undivided profits, the assessed value 
of its property taxed in this state. Would the amount of pre- 
miums upon which the foreign life insurance company pays 
taxes to the state under the provisions of Section 77-902, or 
the amount of the taxes thereon, be deducted from the actual 
value of the paid up capital stock, surplus and undivided profits 
of the foreign corporation under the provisions of Section 
77-1222” 


Section 77-722 R. S. 1943, reads as follows: 


“Tf any foreign corporation is taxed in this state upon 
any tangible or intangible property, then the value of its gross 
shares of stock shall be ascertained by deducting from the 
actual value of the foreign corporation’s paid-up capital stock, 
usrplus and undivided profits, the assessed value of its prop- 
erty taxed in this state; and thereafter the taxing officials 
of counties in which shares of stock of any such foreign corpo- 
ration may be owned, shall determine, in relation to such net 
value of the gross shares of stock, the value for assessment 
and taxation purposes of any such individual shares of stock 
in the hands of the resident owners.” 


Section 77-902 R. S. 1948, requires foreign insurance companies 
doing business in Nebraska to pay into the State Treasury two per cent 
of the gross amount of premiums received by it during the preceding 
calendar year for business done in this state during such preceding year, 
and no certificate shall be issued to ‘any such company authorizing it 
to continue to do business in Nebraska until such tax has been paid. 


Our Supreme Court has held on several occasions that the tax im- 
posed on foreign insurance companies by Section 77-902 is an excise 
tax on the privilege of doing business in Nebraska, and is not a tax 
on property. Aachen & Munich Fire Insurance Company vs. City of 
Omaha, 72 Neb. 518, 101 N. W. 3; State vs. Fleming, 70 Neb. 523, 
97 N. W. 1063; State vs. General American Life Insurance Company, 
182 Neb. 520, 272 N. W. 555. 


Section 77-722, by its express terms, permits deduction of the assessed 
value of its property (both tangible and intangible) upon which a tax 
is levied, but authorizes no other deductions. The tax imposed by Sec- 
tion 77-902, not being a tax on property is, therefore, not within the 
purview of the statute. It is an error to assume that the tax imposed 
by Section 77-902 is a tax on the premiums collected by the company. 
It is an excise tax on the privilege of doing business in Nebraska, not 
a@ property tax. The amount of the premiums collected merely furnishes 
a yardstick by which the amount of this tax may be determined, and is 
not deductible under Section 77-722. 


June 26, 1947 
DRAINAGE DISTRICT; PRIVATE 


Altering Course And Request For New Bridge On State Highway 
Duty And Power Of Road Department To Build The Bridge 
Out Of Its Own Funds 


Department of Roads and Irrigation, State Capitol Building: 
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You inquire: 


“1, In the case where a private drainage district wishes 
to straighten and alter a natural drainage course and which 
alteration would necessitate the construction of a new bridge 
on a State highway approximately one-half mile from the present 
bridge, does this Department have the authority to construct 
such a bridge from the funds of the Department? 


“2. On the same statement of facts as given above and 
assuming that the answer to Question 1 is ‘yes’, would the 
Department have the duty to construct such a bridge? 


“3. Using the facts as given in Question 1, except where 
the district is a public irrigation or drainage district, does the 
Department have authority to construct a bridge? 


“4, If your answer to Question 3 is ‘yes’, does this amount 
to a duty of the Department to so construct?” 


It is our opinion that under all of the circumstances above mentioned 
the Department of Roads and Irrigation neither has the authority nor 
the duty to construct bridges. The matter pertaining to private drainage 
districts is covered fully in Article 2, Chapter 31, Revised Statutes of 
Nebraska, 1943, and Section 31-211 states that the appraisers shall as- 
certain the actual cost. of construction of the ditches, drain or drains, 
together with all other costs relating thereto. This would indicate that 
if the private ditch crossed a constructed highway, the cost of con- 
struction of a bridge over the ditch should be included in the original 
cost. 


Section 31-353, R. S. 1948, pertaining to public drainage districts, 
states that the board of such district has power to construct ditches 
across a highway, but when so crossed the highway shall be restored 
to its former state as nearly as may be. 


Section 39-805, R. S. 1943, states that whenever a public highway 
shall cross or be crossed by any ditch or channel of any public drainage 
district, it shall be the duty of the board of such district to negotiate 
with responsible municipal authorities, but if such boards fail to agree 
on terms of equitable adjustment of cost for the construction of bridges, 
it is still the duty of the drainage district to build a bridge and ap- 
proaches, and restore the highway to its former state as nearly as 
may be. This section further states that any bridge so constructed must 
be done under the supervision of the Department of Roads and Irriga- 
tion if on a state highway. 


In the case of Wright v. Loup River Public Power District, 133 Neb. 
715, 277 N. W. 53, our Supreme Court said: 


“Section 39-821, Comp. St. 1929, (now Sec. 39-805, R. S. 
1943) makes it the duty of the governing board of any irrigation 
or drainage district to build and maintain all bridges and ap- 
proaches necessitated by the crossing of a public highway, under 
the supervision of the county board or governing body of a 
municipality if under the jurisdiction of such board or 
municipality.” 


Section 39-805 states: 


«* * * and it shall be the duty of the county or municipal 
corporation involved to maintain said bridges and approaches; 
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We believe, therefore, that the Department of Roads and Irrigation 
is not authorized to expend funds for the purpose of building a bridge 
over a public or a private irrigation ditch. Section 39-805 indicates that 
the governing board of a drainage district may consult with the county or 
municipal authority to reach an equitable adjustment as to the costs 
of building such bridges, but the statute does not go so far as to include 
the state of Nebraska. Any bridge which may be constructed by such 
private or public drainage district must be constructed under the super- 
vision of the Department of Roads and Irrigation. 


June 26, 1947 
TAX ON REAL ESTATE DEEDED BY CITY 


To Private Owner On August 8, 1946 
Assessment And Tax Levy For Year 1946 


Mr. Robert Armstrong, State Tax Commissioner, State House: 


You state that a village owned a parcel of real estate and trans- 
ferred this property to a private person on August 8, 1946, and you 
inquire whether this real estate should have been placed on the tax rolls 
for the year 1946. Section 77-203 R. S. 1943 provides: 


“All general real property taxes levied for the state, or for 
any county, city, village or other political subdivision therein, 
shall be due and payable on January 1 next following the date 
of levy thereof, and commencing on that date shall be a first 
lien on the real estate taxed until paid.” 


In the case of Madison County vs. School District No. 2, 148 Neb. 218, 
a school district acquired land after the levy but before January 1 when 
the taxes became a lien. The Court in that case said: 


“* * %* the taxes involved, although assessed and levied 
before defendant became vested with the title, had not attached 
as a lien at that time. The defendant having received title free 
of the lien, the lien did not attach thereafter because there was 
no taxable property to which it could attach as of the operative 
date of the statute. 


The entire taxing process had not been completed when the 
defendant secured title * * *” 


Under this ruling we are of the opinion that if an exempt owner of 
real estate transfers such property to a non-exempt purchaser prior to 
January 1, the property must be returned for taxation for the year dur- 
ing which the transfer was made. In the instance related, the property 
should have been assessed and taxes levied for the year 1946. 


June 26, 1947 
CIGARETTE TAX (L. B. 169) 
Act Applies To Sale By Wholesalers To Army Post Exchange 


Mr. Rufus M. Howard, Director, Department of Agriculture and Inspec- 
tion, State of Nebraska, Lincoln: 
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You have requested our opinion as to whether L. B. 169, 60th Session 
Nebraska Legislature, applies to cigarettes sold by wholesalers to an 
army post exchange. 


Section 3 of L. B. 169 imposes an excise or privilege tax on cigarettes 
“after the same shall have come to rest in this state and intended to be 
sold or given away in this state.” Section 2 requires that the tax be 
paid by “every person engaged in distributing or selling cigarettes at 
wholesale in this state * * * prior to or at the time of the sale, gift 
or delivery to the retail dealer.” Collection is effected by the use of 
stamps and meter impressions, and Section 6 requires that a stamp or 
meter impression be affixed to each package of cigarettes before delivery 
to the consumer. Stamps and metering machines are available to 
wholesalers and Section 8 provides that “the director shall sell the 
stamps only to licensed wholesale dealers.” L. B. 169 does not require 
wholesale dealers to pass the tax onto the retailer or consumer, and 
Section 8 provides that a wholesale dealer is not required to fix the 
retail price and a retail dealer is not required to sell at any particular 
price. 


Construed as a whole, L. B. 169 levies an excise tax on wholesalers 
dealing in cigarettes for consumers in Nebraska. To that extent it is 
similar to the tax imposed on beer by Section 58-160 R. S. 1948. In an 
opinion dated June 23, 1942, Reports of the Attorney General, 1939-1942, 
page 538, we said: 


“It would seem plain, therefore, that this tax is an occu- 
pation or privilege tax imposed upon the manufacturer or dis- 
tributor at wholesale. 


“Although an army post exchange is an instrumentality of 
the United States, Standard Oil Co. v. Johnson, 86 L. ed. (Adv. 
Ops.) 1063, it would not seem that a privilege or occupation tax 
imposed upon the manufacturer or distributor at wholesale of 
beer would be a prohibited burden upon such instrumentality.” 


It is our opinion that L. B. 169 applies to cigarettes sold by a whole- 
sale dealer to an army post exchange and that the sale of unstamped 
or tax free cigarettes to an army post exchange by wholesale dealers 
would be a violation of L. B. 169. 


June 30, 1947 
BOARD OF CONTROL PURCHASING SUPPLIES 


Bid On Contract To Be Accompanied By Certified Check 
Annual Guarantee Bond In Lieu Of Check Not Legal 


Board of Control, State House: 


You have requested our opinion as to whether or not a packing 
company may file an annual guarantee bond in lieu of a certified check 
with each bid. 


Sec. 83-141, R. S. 1943, provides in part: 


““« * * Each bid shall be accompanied by a certified check 
for five per cent of the amount thereof, payable to the board, 
and, when requested by the board, by a sample of the supplies 
proposed to be furnished. * * *” 
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In an opinion dated February-5, 1947, we said: 


“There can be no doubt that the Board of Control in buying 
supplies for the state has discretionary powers and does not act 
ministerially, (State ex rel Nebraska B. & I. Co. v. Board of 
Commissioners, 105 Neb. 570). In common usage the term ‘tech- 
nicalities’ means things peculiar to a particular art or trade 
and often implying formal or quibbling nicety, (New Standard 
Dict.) but express provisions of our statute denote the will and 
intention of the Legislature and are not subject to change by 
the courts or administrative officers. Hence we are of the 
opinion that under the provisions of Sec. 83-141 a valid bid shall 
be accompanied by a certified check for five per cent of the 
amount thereof.” Opinions of the Attorney General of Nebraska, 
Vol. 2, No. 1, p. 32. 


After L. B. 540, Sixtieth Session, Nebraska State Legislature, be- 
comes effective, a contractor bidding on a contract for the erection, re- 
pair, or improvement of buildings and grounds may submit either a “certi- 
fied check or bid bond” with his bid. The requirement that bids on 
contracts for supplies shall be accompanied by certified checks remains 
unchanged. 


June 30, 1947 
TAX RETURN BY DOMESTIC CORPORATION 


Refusal To Fill Out Form F2 Or Allow Inspection Of Books 
Action: Complaint, Penalties, Quo Warranto 


Mr. Keith Hopewell, County Attorney, Tekamah: 


We have your letter of recent date in which you state that a domestic 
corporation located in your county has refused to furnish your assessor 
with Form F2 as prescribed by the State Tax Commissioner, and that a 
corporation has refused to allow an agent or inspector designated by the 
State Tax Commissioner to examine the books of the corporation. You 
inquire: 


“(1) Is Form F2 a required part of the return for domestic 
corporations ? 


“(2) In the event of criminal prosecution for refusing to 
allow inspection of records, should the complaint be filed against 
the person or persons who actually made the refusal or against 
the corporation? In other words, can the word ‘person’ in 
section 77-718 be construed to include a corporation? 


“(3) Other than criminal progeention mentioned in section 
77-718, what remedy is available to compel the filing of Form 
F2 if it is held that is required or to ascertain the correctness 
of the return?” 


We take it that Form F lists the requirements outlined in Sec. 77- 
706, R. S. 1943, and F2 requires a listing of assets, liabilities, and in- 
formation on capital stock, real estate, and shares of stock in foreign 
corporations. Sec. 77-303, Ry S. 1943, states: 


“The Tax Commissioner shall have jurisdiction over the 
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administration of all of the revenue laws of the state, subject 
to review by the State Board of Equalization and Assessment.” 


Form F2 is required so that the value of the capital stock may be 
determined by the assessor and a check may be made, if deemed necessary, 
on the real estate and shares in foreign corporations. We believe that 
under the provisions of Sec. 77-303 the State Tax Commissioner and the 
State Board of Equalization and Assessment require forms to be made 
out so that the assessment can be accurately checked and determined, 
and the taxpayer is required to comply therewith. 


Sec. 77-717, R. S. 1948, authorizes the State Tax Commissioner or 
his agent to inspect the books and records of any domestic corporation 
to ascertain the correctness of the return. If the corporation refuses to 
allow such inspection, a penalty is provided in Sec. 77-718, R. S. 1943. 
Complaint may be filed against the individuals violating the law or 
against the corporation, as provided in Sec. 29-1608, R. S. 1948. The 
word “person” in Sec. 77-718 undoubtedly includes corporations. 


In addition to penalties provided, the county attorney could bring 
an action in quo warranto, as provided in Sec. 25-21,121, R. S. 1948, 
and have the rights and privileges of the corporation revoked. 


June 30, 1947 
MOTOR VEHICLE DRUG OR DRUNK DRIVING 


Power of Director After a Conviction to Suspend 
License When Court Decree Does Not Mention Suspension 


Department of Roads and Irrigation, Motor Vehicle Division, State House: 
You state: 


“Under L. B. 162 passed by the 1947 Legislature, it is pro- 
vided under Section 39-727 and Section 60-427 of the above 
mentioned bill that upon conviction, it shall be mandatory by 
the Court to order the defendant not to operate a motor vehicle 
as provided in subsections one, two and three of Section 39-727 
as. well as all of Section 60-427.” 


And inquire: 


“We would therefore request your opinion as to whether or 
not it would be this Department’s duty to suspend the oper- 
ator’s license of an individual even though in the Court 
Abstract received from the Court no mention is made of the 
suspension of the operator’s license of the person convicted.” 


L. B. 162 amends Section 39-727 having to do with penalties for 
operating a motor vehicle under the influence of alcoholic liquors or 
drugs. This section of the amendment makes it mandatory upon the 
Court before whom an individual is tried for operating a motor vehicle 
under the influence. of alcoholic liquor or drugs to order the licensee 
not to drive a motor vehicle for the periods of time specified in the 
enactment. Section 60-425 says in part: 


“The director is hereby authorized to revoke the license of 
an operator upon receipt of a certified copy of a judgment of 
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conviction from the trial magistrate or judge, which states that 
the licensee (1) has committed an offense for which mandatory 


revocation is required upon conviction, as set forth in section 
60-424; * * *” 


Section 60-424 provides in part: 


“The director shall forthwith revoke the license of any 
operator upon receiving a certified copy of the judgment of 
such operator’s conviction of any of the following aes we when 
such conviction becomes final: (2) driving a motor vehicle 
while under the influence of alcoholic liquor or any drug, as 
provided, in city or village ordinances, or in section 39-727; 


It is our opinion that the duty of the director, as specified in Sec- 
tions 60-424 and 60-425 above, is clear and is not dependent in any 
way upon the action of the trial court. The only duty that devolves 
upon the director, upon the receipt of a certificate from the trial court 
that conviction has been had, is to determine whether or not the offense 
of which the individual was convicted comes within the provision of 
the above mentioned statutes, and if so, it is his mandatory duty to 
revoke forthwith the license of the individual irrespective of the sen- 
tence or order of the court. 


June 30, 1947 


NEBRASKA MOTOR CARRIER ACT IN RE TRANSPORTING 
TEACHERS AND PUPILS 


As Applied To: (1) Person Using His Own Car; (2) ‘School District 
Operating Its Own Bus; (3) Question of Exemption of All But 
Certified Carriers 


State Railway Commission, Capitol Building: 


We have your letter of June 26 in which you request an explana- 
tion of our opinion to you under date of June 18, 1947. You state: 


“The opinion refers to ‘motor vehicles’ being exempt while 
engaged exclusively in transportation of certain passengers and 
property. First, you will note that sub-section (7) of Section 75- 
223, R. S. Nebr. 1943 defines ‘motor vehicles’. It should also 
be noted that sub-section (8) defines a ‘motor carrier’ as fol- 
lows: ‘The term Moter carrier means any person owning, con- 
trolling, managing, operating, or causing to be operated, any 
motor-propelled vehicle used in transporting passengers or 
property for hire over any public highway in this state;’ 


The exemption section, 75-224, provides, in part as follows: 
*(1) A motor carrier for hire engaged in the transportation of 
children and teachers to and from school;’ 


It will be readily recognized that under the definition of 
‘motor carrier’ above it would be necessary to operate under a 
certificate and to conform to the various requirements of the 
Motor Carrier Act. How, then, can a ‘motor carrier for hire’ be 
exempt from the Act when transporting school children and 
teachers? That is to say, does the exemption apply only to a 
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‘motor carrier’ as defined in this Act and as pertains to just that 
portion of his operation? Under these definitions what authority 
is there in the Act for an individual or ‘person’ as therein de- 
fined (subsection (1) ) other than a ‘motor carrier’ as defined, to 
transport school children and teachers? 


Your opinion places emphasis on ‘while exclusively engaged’. 
You will note that that phrase applies to ‘motor vehicles’ 
rather than to ‘motor carriers’ in the Federal Motor Carrier Act 
and administrative rulings. The Nebraska Act however does 
not use the term. It is not used in definition of terms, Section 
15-228, and the exemptions are not conditioned on such a phrase 
except as to sub-section (6) of Section 75-224. 


With this further explanation may we have the benefit of 
your advice in this matter?” 


As mentioned in your letter, sub-section (8) of Section 75-223 states: 


(8) “The term ‘motor carrier’ means any person owning, 
controlling, managing, operating, or causing to be operated, 
any motor-propelled vehicle used in transporting passengers or 
property for hire over any public highway in this state;” 


Under this definition the term “motor carrier” necessarily means 
an operation “for hire” and whether “for hire” is or is not used in the 
provision of Sections 75-222 to 75-250, such phrase is included in the 
term, “motor carrier.” In sub-section (1) of 75-224, therefore, the 
words “for hire” are merely surplusage, because, as indicated above, 
the definition of the phrase “motor carrier” includes the words “for 
hike There can not be a motor carrier unless such carrier is operating 
or hire. 


The commission has apparently placed this interpretation on the 
statutes for in sub-section (2) of Section 75-224, the commission has 
not attempted to control or bring within its jurisdiction a motor carrier 
operating in connection with a part of a street car system. Further, the 
commission has maintained a hands off policy as to sub-section (3) of 
the same section which excepts “the operation of any motor carrier 
owned in any city or village of this state in the transportation of 
property within such city or village or within a radius of five miles 
beyond the corporate limits thereof * *” 


We can not agree with your statement “It will be readily recognized 
that under the definition of ‘motor carrier’ above it would be necessary 
to operate under a certificate and conform to the various requirements of 
the Motor Carrier Act”. Motor carriers operating under sub-section 
(3) of Section 75-224 have not been recognized to come within the 
Act, and the same is true as to motor carriers under sub-section (2). 
In other words, there are now motor carriers operating which do not 
and are not required to conform to the provisions of the Motor Carrier 
Act because they fall within the statutory exemptions. 


The first three sub-sections of 75-224 would be a nullity if the 
motor carrier involved was required to operate under a certificate, for 
then there would exist no exemptions. 


If, under sub-section (3), a motor carrier, owned in the City of 
Lincoln, held a certificate to transport property between Lincoln and 
Omaha over a regular route, the same operator could haul any property 
within Lincoln and within a five mile radius thereof without a certificate, 
and such operator would not be limited to the type or kind of property 
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specified in the certificate. 


To the same effect, a bus system operating under a certificate to 
carry passengers comes within the jurisdiction of the commission, but 
any bus used for the purpose of transporting children and teachers to 
and from school and is engaged in that operation only, that particular 
operation is exempted from the jurisdiction of the commission. 


In our former opinion we used the word “exclusively” in the dis- 
cussions of sub-section (1) of Section 75-224. If others, along with 
members of the exempt class, are transported, the exemption does not 
apply for under such circumstances the carrying of school children and 
teachers is merely incidental. If the exemption means anything, it 
means that the carrying of a specific class—school children and teachers 
—does not come within the Act, and the carrying of such exempt class 
must be an exclusive operation. We believe our former opinion under 
date of June 18, 1947 is correct and is adhered to. 


June 30, 1947 
TAXATION OF GRAIN ELEVATORS 
Formula By, Which The Average Capital Investment May Be Determined 
Mr. Frederick H. Wagener, County Attorney, Lancaster County, Lincoln: 


You refer to Sections 77-1222, 77-1223, and 77-1224, R. S. 1943, which 
provide for the taxation of grain elevators. In view of the provisions 
of these statutes, you ask us to state the proper formula by which the 
average capital investment of grain elevators may be determined for 
purposes of taxation. 


Section 77-1222, R. S. 1943, defines a grain broker as “Every person, 
company or corporation engaged in the business of buying and selling 
hay or grain for profit”. 


Section 77-1223, R. S. 1943, provides: 


“Every person engaged in any business defined in section 
77-1222 shall, in the taxing district where the principal office 
or place of business is located, list and return the average amount 
of capital invested in such business in excess of real estate 
and other tangible property separately assessed, for the pre- 
ceding year.” 


“The assessor shall determine the average amount of the 
total investment in the business, and the amount, if any, by 
which the average total investment exceeds the value of the 
real estate and tangible property separately assessed. In de- 
termining the excess of the total investment, he shall take into 
consideration the purchases and sales during the year, and for 
that purpose he shall have the right to inspect all books of 
account, check books and other records. The excess, if any, of 
the average total investment shall be separately listed and 
shall be taxed at the same rate as the tangible property and 
this tax shall be in lieu of all other taxes thereon.” 


In the case of Central Granaries Co. v. Lancaster County, 77 Neb. 
327, 113 N. W. 548, our Supreme Court endeavored to construe and 
clarify these statutes and laid down the following general rules: 
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1. That the average capital of grain dealers is not the average of 
the total capital used in the business, but is the excess of the total 
capital over the real estate and other tangible property which can be 
viewed by the assessor and assessed separately. 


2. That average capital is not the average purchases, nor average 
sales, and cannot be found by adding together the amount of purchases 
or amount of sales during the year and dividing the sum by an arbitrary 
divisor. 


8. That the average capital is the average amount of cash and all 
other property of every kind used in carrying on the business; and, if 
there is an excess of this average of capital over the amount of real 
estate and other tangible property that can be viewed by the assessor, 
then such excess is to be added for assessment. 


From the opinion in this case we infer that it was a custom of 
assessors to ascertain the total amount of purchases of grain during 
the year and divide this amount by some arbitrary figure, as 20 for 
example, and the resulting quotient was adopted as the average capital 
for the year. This practice was held to be incorrect. The court said: 


“It is very plain that the average of the purchases would 
not be the average of the capital invested, and this fundamental 
error runs through the entire brief. The average capital could 
not in any event be ascertained by using an arbitrary divisor.” 


The conclusion of the court is expressed as follows: 


«“* * * all tangible property of a grain dealer is to be as- 
sessed in precisely the same manner as the property of other 
persons and corporations is assessed. In addition to this, the 
assessor is to ascertain whether this result is a fair assessment 
of the grain dealer’s property used in the business. If he finds 
no grain or cash on hand, and all other elements of the property 
used in the business remain substantially constant during the 
year, it would be manifest that by assessing the tangible prop- 
erty found by the assessor he would not have reached all the 
property used in the business. It is only in such case that he 
is required to assess average capital, and it is not the total 
average capital that he is to assess, but it is the average amount 
of capital invested in the business, exclusive of real estate and 
other tangible property assessed separately. If the real estate 
and other tangible property which is assessed is not equal to 
the money and property used in the business on an average 
during the year, then he is to add to the value of the real 
estate and tangible property an assessment of the average 
amount of capital in excess of the real estate and tangible 
property. In determining this excess of capital above the 
amount which he finds as tangible property, he is not confined 
to the purchases of grain nor to the sales of grain, nor is he 
to use arbitrary divisors.” 


The court goes on to say that there are obviously manifest diffi- 
culties in the way of accurately determining in all cases the average 
amount of capital used during the year in excess of the real estate and 
other tangible property. To this observation everyone must heartily 
agree. 


It is obvious, as the court points out, that the real estate and 
tangible property of a grain broker does not represent the entire 
capital investment. A certain amount of money is invested in the 
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purchase of grain, for example, in carrying on the business. This: 
money is in the nature of a revolving fund. Let us assume that, in 
the course of a year, a grain company spends $120,000 for grain. The 
grain, however, is being sold from time to time, just as it is being 
purchased. If we assume that a batch of grain is purchased and sold on 
an everage of once a month, so that there is one complete turnover each 
month, it is apparent that with an original investment of $10,000 the 
company could buy $120,000 worth of grain during the year, provided 
it sold it again during the same period, and $10,000 would appear to 
be the average capital above the tangible property. If any grain re- 
mained unsold, it, of course, would be assessed as tangible property, and. 
its value deducted from the average capital. 


The proper formula would appear to be as follows: 


1. Determine the value of the tangible property including real. 
Leet fixtures, and equipment, and grain or other commodities on 
and, 


2. Determine from the records of the company the amount ex- 
pended during the year for purchase of grain and other commodities. 
and also the amount of the sales to ascertain as nearly as possible 
the number of turnovers in the purchase and sale of products during the 
year. When the number of turnovers has been determined, use such 
number as a divisor and divide the amount spent for purchase of 
products by it. From the quotient remaining, subtract the value of any 
grain or other commodities that may be on hand when the assessment. 
is made. The balance remaining represents the average capital in- 
vestment of the company for the year and should be added to the value 
of the tangible property to determine the total value of the property 
for assessment purposes. ‘ 


July 8, 1947 
ASSISTANCE; OLD AGE AND DEPENDENT CHILDREN 
Time To Begin New Grants Under L. B. 543 and L. B. 544 
Mr. Neil C. Vandemoer, Director of Assistance, Capitol Building: 
You say: 


“The effective date of the recently enacted Legislative Bills 
No. 548 and No. 544, which amend Sections 43-512 and 68-206, 
Revised Statutes, Nebraska, 1945 and 1943, respectively, is 
midnight, Sept. 6, 1947. 


“As the above statutes pertain to payments of assistance 
grants which are paid on a monthly basis we would like to 
have your opinion as to whether it will be within the intent of 
the above statutes for the Board of Control to authorize the 
assistance payments made in September, 1947, in accordance with 
the new statutes listed above or whether they should be paid 
under the statutes as they now read.” 


It appears that the authorization or certification of the several 
county boards for payments to recipients for the month of September 
will be made after midnight of September 6, 1947, the date when 
Legislative Bills 548 and 544 go into effect. 
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It is our opinion that the law contemplates that in the payment 
of these benefits the month is to be regarded as a unit of time and is 
not to be divided, or fractional parts considered as such. The benefits 
to the several recipients are determined as of the date that the county 
board authorizes or certifies such payments, and the amounts of such 
payments are to be determined by the law in effect at the date such 
authorization or certification is made, which, in this case, would be 
after Legislative Bills 543 and 544 have become effective. 


It is our opinion, therefore, that the provisions of Legislative Bills 
5438 and 544 should provide the basis of payment of the grants for 
September, 1947. 


July 9, 1947 
LOTTERIES 


Registering Visitor’s Name on Card at State Fair Exhibit 
One Card Drawn By Chance and That Number Wins the Prize 


Mr. Frederick H. Wagener, County Attorney, Lancaster County: 


You state that the Phillips Petroleum Company is considering a 
plan to promote interest in their exhibit at the Nebraska State Fair, which 
is as follows: 


“Phillips Petroleum Company proposes to exhibit merchan- 
dise in a booth at the Nebraska State Fair at Lincoln, Nebraska, 
when this fair is held in 1947. It proposes to have all persons 
visiting the exhibits who care to do so register their names and 
addresses on cards for that purpose, each card bearing a number. 
The stub of each card, bearing the same number, will then be 
given to the person so registering. On the last day of the fair 
a number will be drawn from such cards and the person holding 
the stub with the same number will receive a deep freeze unit, 

ree. 


“No admission will be charged to enter or see the exhibit, 
nothing will be sold and no orders will be taken at the exhibit. 
In fact, no order book will be kept at the booth. The names 
of those registering will not be used as a mailing list or for 
any purpose other than to select the winner of the deep freeze 
unit. The winner need not be present at the drawing. The only 
benefit that Phillips Petroleum Company will derive from such 
a plan will be the advertising and display of merchandise and 
the possibility that persons visiting the booth, seeing such dis- 
play, will ask questions of our representatives and later pur- 
chase some of such merchandise at service stations. The plan 
would not be advertised outside the fair grounds.” 


You inquire whether, if the said plan is followed, the Phillips Petro- 
jenn ceepsay would be in violation of the lottery laws of the State of 
ebraska. 


Our court has held that three elements are necessary to constitute a 
lottery, namely, prize, chance, and consideration. The first two. ele- 
ments are obviously present in the proposed plan, but it is our opinion 
tat the consideration, if any, is too remote to constitute said plan a 
lottery. 
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July 10, 1947 
WEED ERADICATION DISTRICTS 
Lands Located In More Than One County Included In a District 


Mr. Rufus M. Howard, Director, Department of Agriculture and Inspec- 
tion: 


You have requested our opinion as to whether lands located in more 
than one county may be included within the noxious weed district. 


Section 2-912 R. S. Supp. 1945, provides in part: 


“Twenty-five or more landowners owning land (1) in any 
contiguous body, (2) ouside the corporate limits of a city or 
village and (3) situated in one or more counties in this state 
may form a district for the eradication of noxious weeds. .. .” 


Section 2-913 R. S. Supp. 1945, provides in part: 


“The landowners, mentioned in section 2-912, who are 
desirous of forming such a district, shall file a petition with the 
county clerk of each county in which there is land to be included 
in the proposed district, .. . 


Section 2-914 R. S. Supp. 1945, 5 ie in part: 


“Immediately after the filing of such a petition for the for- 
mation of a district either within or without the corporate limits 
of a city or village the county clerk of the county in which 
most of such land is pa shall notify the director that the 
petition has been filed. 


Section 2-915 R. S. Supp. ion provides in part: 


“Immediately after the filing of such report with the county 
clerk or clerks, the county clerk of the county where all or the 
largest area of land to be included in the proposed district is 
located shall fix a time and place for hearing upon such petition 
and report. . .” 


Section 2-922 R. S. Supp. 1945, provides in part: 


“Additional territory may be included within a district 
which has been previously organized by filing with the county 
clerk of the county or each county having land in such district 
a petition signed by the same number or percentage of qualified 
signers as is required by section 2-912, The proceedings provided 
for in sections 2-912 to 2-918 for petitions to organize an original 
aisteet shall be | also substantially followed for petitions for such 
inclusion. ... . 


It is our opinion that land located in more than one county may be 


included within the noxious weed district either at the time the district 
is organized or at a subsequent date. 
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July 10,1947 
WEED ERADICATION DISTRICTS 


Special or General Tax Levy to Meet Estimated Expense 
Which County Fund to Receive the Collected Taxes 


Mr. Frederick H. Wagener, County Attorney, Lancaster County: 


You have requested our opinion relating to Sec. 2-942, R. S. Supp. 
1945, as follows: 


“1, Is this suggested levy meant to be a part of the general 
levy? 


“2, If to be a part of the general levy for an ensuing year, 
will the county be obligated in any year prior to the general 
levy including such estimated expense? 


“3. Is the expense of such operation to be a special levy, 
and if so, in what fund would taxes collected for such purpose 
be placed? In any event, from what fund would cost of the 
operations thus be paid?” 


. 2-942, R. S. Supp. 1945, provides: 


“Tt shall be the duty of (1) every department and officer 
of the State of Nebraska, as to public or state-owned rights-of- 
way or highways under state custody, control or supervision, (2) 
all county boards and their employees, as to county-owned or 
controlled roads and highways, (3) the governing bodies of all 
townships, cities, villages and other governmental and political 
subdivisions of this state, as to all their streets and highways, 
canals and ditches, (4) all public corporations and associations, 
owning or controlling any rights-of-way. canals or drainage 
ditches and (5) all railroad and public utility corporations, as to 
their rights-of-way and easements, where such properties, de- 
scribed in this section, are situated within any district or adja- 
cent thereto, to proceed immediately to put into effect a plan or 
plans, approved by the supervisors and the director, for the control 
and eradication of noxious weeds infesting any of such properties 
at the expense respectively of the state, counties, townships, cities, 
villages, other governmental and political subdivisions of this 
state, public corporations and associations and railroad and pub- 
lic utility corporations above referred to. The governing bodies 
of such county, township, city, village, other governmental and 
political subdivision or any public corporation, having the power 
to levy taxes, shall have the specific power to levy and collect 
such taxes as may be necessary to carry out the provisions of 
this section. Any person, firm or corporation who shall, after 
May 1 of each year, violate any of the provisions of this sec- 
tion shall be deemed guilty of a misdemeanor and, upon con- 
viction thereof, shall be punished as provided in section 2-951, and 
each day of such violation shall constitute a separate offense.” 


In an opinion dated February 20, 1942, we said: 


“This section squarely provides that the expense of bindweed 
eradication in connection with county-owned or controlled roads 
and highways, shall be borne by the county, and not by a road 
district or other small part of the county. It was evidently the 
intention and opinion of the legislature that such eradication was 
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of value to the entire county in the same way that the roads and 
highways themselves are of benefit.to all the people of the 
county. Such expense could not be paid out of the funds of any 
road district, nor out of any special assessments against the 
landowners of the district.” (Report of the Attorney General, 
1939-42, pp. 92, 93.) 


In a subsequent opinion, dated August 20, 1946, we said: 


“It will be observed that this is the latest section having to 
do with eradication of noxious weeds and that it provides specifi- 
cally that the governing bodies of such county, township, city, 
village, other governmental and political subdivision or any 
public corporation having the power to levy taxes shall have the 
specific power to levy and collect such taxes as may be neces- 
sary to carry out the provisions of this section. 


“This is not only the latest expression on the subject, but 
is also the only section which deals specifically with the question 
of bind-weed eradication and provides specifically for the rais- 
ing of funds to pay for the same by taxation. 


“It would seem that there is a distinction between the main- 
tenance of a road and the control of noxious weeds, such as. 
bind weed, which affect the fertility of the soil. 


“Tt would be our opinion that payment for the work of spray- 
ing the sides of the road to rid them of bind weed would be gov- 
erned by Sec. 2-942, Revised Statutes of Nebraska 1943, rather 
than any other section. 


“Also, it would be our opinion that the county should make 
provision for payment of the expenses of the same under the 
express power granted in that section, and payment should be 
made out the fund created by them rather than out of the county 
or township road fund. 


“Tf the county authorities have not made provision for pay- 
ment of the work as the statute provides, such provision should 
be made before the work is continued.” (Report of the Attorney 
General, 1945-46, pp. 166-168.) 


It is our opinion that: 


1. This tax must be included in the statutory maximum levy for 
county purposes. 


2. No expenditures should be made until funds have been provided 
to finance the work. 


8. The cost of operations should be charged against the fund to 
which the tax is credited. 


July 11, 1947 
LIVE STOCK SALES RINGS 


Regarding New License for Corporation In Case of Transfer of 
Capital Stock 


Dr. J. R. Snyder, Chief, Bureau of Anima] Industry: 
135 


You have requested our opinion as to whether a corporation licensed 
to operate a livestock sales ring must apply for a new license and pay 
a second license fee where the stock of the corporation has changed hands, 


Section 54-1103 R. S. 1943 provides that a corporation may procure 
such a license. In Nebraska Wheat Growers Association v. Smith, 115 Neb. 
177, 212 N. W. 39, our court said that “A corporation may be said to be 
an artificial person created by or under legislative enactment.” Syllabus 
1 to State ex rel Sorensen v. Weston Bank, 125 Neb. 612, 251 N. W. 164, 
is as follows: 


“A corporation and its individual stockholders are separate 
entities, and the fact that all the stock is owned by one person 
does alter the principle.” 


It is our opinion that a transfer of the capital stock of a corpora- 
tion licensed to operate a livestock sales ring does not require the cor- 
poration to apply for a new license and pay a second license fee. 


July 11, 1947 
BOARD OF CONTROL 


Disposition of $120 Received For the Account of A 
Minor Ward of The State 


Board of Control, State of Nebraska, Lincoln: 


You state that you have received a check for $120 payable to the 
State of Nebraska, Board of Control, for the account of a six year old 
‘boy who is a ward of the state and a member of the Home for Children. 
You request our opinion as to the disposition of these funds. 


The legislature has provided that “the Board of Control shall be the 
legal guardian of all children committed to the Home for Children.” Sec- 
tion 83-243 R.S. Supp. 1945. 


Section 38-505 R. S. 1943 provides in part: 


“|, .Every guardian shall, except as otherwise specifically 
provided, account for and dispose of the estate of his ward in 
like manner as is directed with respect to executors and ad- 
ministrators, as nearly as may be; and similar proceedings may 
be had to obtain such account or punish such guardian for con- 
tempt in not rendering the same.” 


It is our opinion that the Board of Control is the legal guardian for 
this minor and must comply with all the statutes relating to a guardian 
and the management and control of the estate of a ward. 


July 11, 1947 
LAW PRACTICING 


Real Estate Brokers 
Preparing Deeds, Contracts, Mortgages, etc. 
Incidental To Closing Real Estate Transactions 


Nebraska Real Estate Commission, Capitol Building, Lincoln: 
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Attention Mr. Ervin W. Luedtke, Director 


You request an opinion as to whether the preparation of deeds, con- 
tracts, and other papers by a real estate broker, incidental to the closing 
of a real estate transaction, constitutes the unauthorized practice of law- 


It has been repeatedly stated by the courts that the term “practice 
of law” is difficult, if not impossible, to define. “The practice of law 
is difficult to define. Perhaps it does not admit of exact definition.” 
R. I. Bar Asso. v. Automobile Service Asso., 65 R. I. 122, 179 A. 139, 100 
A. L. R. 226. “It would be difficult to give an all inclusive definition of 
the practice of law, and we will not attempt to do so.” Clark v. Austin: 
(Mo. Sup.), 101 S. W. 2d 977. “This court and other courts have always 
been reluctant to adopt an all-inclusive definition of the term ‘practice 
of eee People ex rel. Chicago Bar Asso. vy. Goodman, 366 Ill. 346, 8 

. E. 2d 941. 


: A pertinent discussion with reference to the question you present 
is found in Cain v. Merchants Nat. Bank & Trust Co. of Fargo, 66 N. D.. 
746, 268 N. W. 719. In the opinion the court said: 


«oe ®* * A careful study of the many decisions of the courts 
relative to what constitutes practicing law, when applied to the 
facts in this case, leads us to the conclusion that a person who 
is not a member of the bar may draw instruments such as simple: 
deeds, mortgages, promissory notes, and bills of sale when these 
instruments are incident to transactions in which such person is 
interested, provided no charge is made therefor. These simple: 
instruments are usually prepared upon or with the aid of printed 
forms and seldom involve a high degree of legal skill. The 
drawing of complicated legal instruments such as wills or 
trust agreements require more legal knowledge than is possessed’ 
by the average layman. They must be framed from a mass of 
facts so as to convey the intention of the parties and bring 
about a desired legal result. One who draws such instruments: 
for others practices law even though such instruments might, 
to some extent, be incident to a business such as that usually 
conducted by trust companies.” (Emphasis supplied.) 


Our supreme court has stated in State ex rel. Wright v. Barlow, 131. 
Neb. 294, 268 N. W. 95: 


«* * * We do not desire to be understood as saying that the 
mere act of drawing a promissory note, chattel mortgage, real’ 
estate mortgage, deed or other similar instruments would con- 
stitute the practice of law, where the person so drawing them 
acts merely as an amanuensis and does not advise or counsel’ 
as to the legal effect and validity of such instruments.” 


The supreme court of Washington, in the case of Paul v. Stanley, 
168 Wash. 371, 12 F. 2d 401, upheld a decision of the lower court which 
restrained the defendant, a notary public and real estate broker who 
was not a lawyer, from preparing for others deeds, mortgages, leases, 
agreements, contracts, bills of sale, chattel mortgages, wills, notes, con-- 
ditional sales contracts, options, powers of attorney, community property” 
agreements, liens, bonds, mortgage assignments, mortgage releases, 
chattel mortgage satisfactions, notices to vacate premises, notices to quit 
or pay rent, or any other documents requiring the use of knowledge of 
law in their preparation. 


As previously stated, it is most difficult to attempt to give an exact 
definition of what constitutes “practice of law”; but our examination of 
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the authorities relating directly to real estate brokers leads us to the 
conclusion that a real estate broker may, in closing a real estate trans- 
action which has been negotiated by his office, draw the necessary deeds, 
mortgages, notes, or other similar instruments necessary for the comple- 
tion of said transaction but that he may not give, or hold himself out 
as competent to give, legal advice to those for whom he draws said in- 
struments, nor is he permitted to draw any legal instruments which re- 
quire special skill and training in their preparation. 


July 11, 1947 
STATE OWNED LANDS IN DRAINAGE DISTRICT 
Liability For Assessments Levied For Drainage Purposes 


Mr. Paul Gilbert, Secretary, Game, Forestation and Parks Commission, 
State House: 


In your recent communication you request our opinion as to whether 
‘state-owned lands included within a drainage district are liable for 
-assessment for such purpose. 


Sec. 31-601, R. S. 1943, provides that whenever any drainage dis- 
trict shall include state-owned lands within its boundaries, said lands shall 
be subject to assessments for special benefits to the same extent and in 
the same manner as private lands included in said district; that the 
drainage district may file claims for assessments with the Auditor of 
Public Accounts, who shall draw state warrants and transmit the same 
to the treasurer of such drainage district. 


Art. VIII, Sec. 2, of the Constitution of Nebraska provides: “The 
‘property of the state and its governmental subdivisions shall be exempt 
from taxation.” However, our supreme court, in Drainage District No. 
1 v. Richardson County, 86 Neb. 355, 125 N. W. 796, said: “It has long 
been settled in this state that this section has reference only to taxes 
assessed by general valuation for general purposes, and has no reference 
to ehecial taxation of property benefited by the creation of local improve- 
ments. 


We are therefore of the opinion that the state-owned lands within 
a drainage district are liable for assessments levied for that purpose. 


July 11, 1947 
CHILDREN DEPENDENT AID 


Authority of Board of Control To Adopt Scale of Payments 
Effect On County Assistance Committees 
Limitation On Allowance; Appeal From County Committee 


Mr. Neil C. Vandemoer, Director of Assistance, Capitol Building: 


You request our opinion as to the proper interpretation of L. B. 
4543, which was passed by the 1947 legislature. 


You state: 
—188— 


“We wonder whether or not, in general, supervisory author- 
ity of the Board of Control over county assistance committees, 
as provided for in Sections 68-309 and 68-319, Revised Stat- 
utes of Nebraska, 19438, is limited by the provisions of L. B. 543. 
For example, if the needs of a mother and one child eligible for 
aid to dependent children payments are found to be $40 per 
month, under the rules and regulations of the Board of Control, 
would the Board of Control have authority to require the county 
assistance committee to pay $40 per month to such mother and 
child after the effective date of L. B. 5438, even though twice the 
maximum amount which the Federal government will contribute 
is only $27 per month. 


“Using the same case of a mother and one child as an 
example, we wonder whether, if the county board paid only 
$27 per month, an appeal might be taken to the Board of Control 
through the Director of Assistance in accordance with the 
provisions of Section 68-227, Revised Statutes of Nebraska, 1943.” 


Sec. 68-309, R. S. 1948, provides: 


“The Board of Control shall be the sole agency of the State 
of Nebraska to supervise the administration of relief, blind 
assistance, old age assistance, aid to dependent children, crip- 
pled children, and child welfare activities in the State of 
Nebraska.” 


Sec. 68-319, R. S. 1948, provides: 


“The Board of Control, through the Director of Assistance, 
shall supervise the administration by the county assistance com- 
mittee of all activities mentioned in sections 68-301 to 68-325; 
and every final order, action or finding of the county assistance 
committee shall be subject to an appeal to the Board of Control 
through the director by any applicant for any kind of relief 
or assistance, or by any taxpayer of the county.” 


Sec. 1 of L. B. 543 amends Sec. 43-512, R. S. Supp. 1945, relating 
to aid to dependent children, and contains the following new matter: 


«“* * * In no event shall such amount exceed twice the 
maximum amount which the United States government will 
contribute as its share of carrying out the aid to dependent 
children assistance program, except that the county board under 
regulations of the Board of Control may authorize a larger 
amount. If such larger amount is authorized the excess shall 
be paid twenty-five per cent from county funds and seventy-five 
per cent from the State Assistance Fund. The Board of Control 
shall provide, pursuant to uniform rules and regulations pro- 
mulgated by it with the aid and assistance of the advisory com- 
mittee to the Board of Control, for the installation and keeping 
of books of account and the auditing of the same as to all pay- 
ments in excess of the regular grants of assistance. * * *” 


We believe that the three statutes above quoted are in pari materia 
and should be construed together. The provision of Sec. 43-512 as 
amended by L. B. 543 that, “In no event shall such amount (monthly 
assistance to dependent child) exceed twice the maximum amount which 
the United States government will contribute * * *, except that the 
county board under regulations of the Board of Control may authorize 
a larger amount”, appears to us to vest the final authority for grants 
of assistance in excess of twice the maximum amount which the United 
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States government will contribute to the county board rather than to the 
Board of Control. The Board of Control may adopt a standard or scale 
of payments for dependent children, but when they exceed twice the 
maximum amount of the contributions of the United States government 
such excess is advisory and not binding on the county board. 


In answer to your second question, we would say that, in our 
opinion, the right to appeal from the final order of the county old age 
assistance board to the Board of Control is always open to any recip- 
ient. However, in the case you mention, it would avail the recipient 
nothing as the Board of Control is bound by the law and could not in- 
crease the grant above twice the maximum contribution of the United 
States government if such excess grant had not been authorized by the 
county board. 


July 11, 1947 
COUNTY PURPOSE TAX LEVY 


Authority to Exceed Constitutional Limitations 
Without a Vote of the People 


Mr. Geo. F. Kolzow, State Accountant, Office of Auditor of Public Ac- 
counts, Capitol Building: 


You have requested our opinion as to whether certain tax levies must 
be included within the statutory maximum levy for county purposes and 
the constitutional limitation on the maximum levy to be made by county 
authorities. Sec. 5, Art. VIII, Constitution of Nebraska, provides: 


“County authorities shall never assess taxes the aggregate 
of which shall exceed fifty cents per one hundred dollars actual 
valuation as determined by the assessment rolls, except for the 
payment of indebtedness existing at the adoption hereof, unless 
authorized by a vote of the people of the county.” 


The constitutional limitation is binding upon both the county and 
the legislature. A levy in excess of the constitutional limitation would 
be illegal and void unless authorized by a vote of the people. 


Sec. 77-1602, R. S. 1948, provides: 


“In counties having a population of over thirty-five hundred 
inhabitants, the rate of tax for county purposes shall not exceed 
thirty-five cents per hundred dollars actual valuation, as deter- 
mined by the assessment rolls; and in counties having a popula- 
tion of thirty-five hundred inhabitants or less, the rate of tax 
for county purposes shall not exceed fifty cents per hundred dol- 
lars actual valuation, as determined by the assessment rolls.” 


Sec. 77-1603, R. S. 1943, provides in part: 


“The rate of tax shall not exceed (1) for ordinary county 
revenue, including the support of the poor, not more than three 
mills on the dollar valuation; Provided, in counties having a 
population of nine thousand or less, such tax shall not exceed 
four mills on the dollar valuation; * * *.” 


In Megan v. Boyd County, 183 Neb. 539, 276 N. W. 160, the court 
held that the proviso in Sec. 77-1603, added in 1935, was controlling and 
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that counties with a population of nine thousand or less may levy not 
to exceed four mills exclusive of special levies. 


L. B. 35, Sixtieth Session, Nebraska Legislature, amends both sections. 
After L. B. 35 is effective, the limitation in Sec. 77-1603 will apply to 
“only taxes for the purposes specifically set forth in this section, and 
shall not include other taxes authorized by other statutory provisions,” and 
the classification of counties by population in Sec. 77-1602 will be nine 
thousand instead of thirty-five hundred. 


In a number of previous opinions this office has said that unless the 
legislature has expressed an intention that a particular tax should not 
be subject to the limitation imposed by Sec. 77-1602, that section applies 
and the levy must be included within the statutory maximum levy for 
county purposes. 


It is our opinion that: 


(1) The tax for county fair purposes, authorized by Art. 2, Chap. 2, 
R. S. 19438, must be included in the statutory maximum levy for county 
purposes. A former opinion of this office, dated May 7, 1938, is to 
the same effect (Report of the Attorney General, 1937-38, page 141). 


(2) The tax authorized by the noxious weed control law (Sec. 2-942, R. 
S. Supp. 1945) must be included in the statutory maximum levy for 
county purposes. In an opinion dated February 20, 1942 (Report of the 
Attorney General, 1939-42, page 92), it was pointed out that weed eradi- 
cation along highways is of benefit to the entire county. Such a tax is 
a tax for county purposes. 


(3) The tax for the maintenance of a rural fire district, authorized by 
Sec. 35-405, R. S. 1948, may be in addition to the statutory maximum levy 
for county purposes. The section provides that as the tax is collected 
it shall be placed in a special fund subject only to the warrant of the 
board of directors of the district. By restricting the use of the funds 
raised by this tax (Sec. 35-407, R. S. 1948), the legislature indicated that 
this tax was not one for county purposes within the meaning of Sec. 
77-1602. After L. B, 151, Sixtieth Session, Nebraska Legislature, be- 
comes effective, the limitation on this levy will be increased from one- 
half mill to one mill. 


(4) Both the tax for the creation of a veteran’s aid fund, authorized 
by L. B. 240, Sixtieth Session, Nebraska Legislature, and 


(5) The tax to provide funds for the relief of unemployed and indi- 
gent persons, authorized by Sec. 77-1627, R. S. Supp. 1945, as amended 
by L. B. 562, Sixtieth Session, Nebraska Legislature, must be included 
in the statutory maximum levy for county purposes. 


(6) Both the tax to provide funds for the improvement of farm- 
to-market roads, authorized by L. B. 397, Sixtieth Session, Nebraska Legis- 
lature, and 


(7) The tax to provide funds to be used with federal funds for the 
construction and improvement of county roads, authorized by Sec. 77- 
1605.01, R. S. Supp. 1948, may be in addition to the statutory maximum 
levy for county purposes. These acts contain similar provisions, and 
our opinion dated August 29, 1946 (Report of the Attorney General, 
1945-46, page 444), applies to both laws. Since L. B. 397 did not contain 
an emergency clause, no levy will authorized thereunder before Septem- 
ber 7, 1947, the effective date. 
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July 14, 1947 
SCHOOLHOUSE CONSTRUCTION ELECTION 


Section 79-616 R. S, 1943 
Resubmission; Four-Month Limitation 


Mr. John C. Gewacke, County Attorney, Fillmore County, Geneva: 


You have requested our opinion as to whether the proviso contained 
in Sec. 79-616, R. S. 1948, refers to the election at which the question 
is resubmitted or to preliminary proceedings such as the twenty days’ 
notice. 


Sec. 79-616, R. S. 1943, provides: 


“No bonds shall be issued by the board of education without 
first submitting the proposition of issuing the bonds at an elec- 
tion called for that purpose, or at any regular election, notice 
whereof shall be given for at least twenty days in one or more 
papers published within the district or county to the qualified 
voters of the district. If three fifths of the ballots cast at 
such election shall be for issuing bonds, the board may issue 
bonds in such amount as may be named in the election notice 
in accordance with law; Provided, that the question of bond 
issues in such districts when defeated shall not be resubmitted 
in substance for a period of four months from and after the 
date of such election.” 


It is our opinion that the four-month limitation contained in the 
above section refers to the date of the election at which the question 
is submitted a second time. An opinion dated April 14, 1939, is to the 
same effect (Report of the Attorney General, 1939-1942, page 700). 


‘ July 14, 1947 
DISTRICT COURT JUDGES 


Judge Of 15th District To Jurisdictionally Act For 
Judge Of 16th District, Must Personally Enter The 16th 
District And Transact The Business Of The Court Therein 


Mr. William B. Quigley, County Attorney, Valentine: 
We have yours of July 11 in which you say: 


“As you know the Honorable E. L. Meyer, District Judge 

. in and for Cherry County and in the Sixteenth Judicial District 

thereof, is on leave of absence for a period of approximately 

one year. Judicial work in the district will be handled by judges 

of adjoining districts. The closest judge to Cherry County is 

the Honorable D. R. Mounts with chambers at O’Neill in the 
Fifteenth District. 


“The question has arisen as to whether or not it would be 
legal to accept a plea of guilty from one charged with a crime 
and sentence passed by the Honorable D. R. Mounts at his 
chamber in the Fifteenth District, or would it be necessary that 
a plea of guilty and sentence be passed only in the Sixteenth 

‘istrict ? 
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Article V, Section’ 23 of the Constitution of this state provides as 
follows: 


“The several judges of the courts of record shall have such 
jurisdiction at chambers as may be provided by law.” 


Section 24-317, R. S. 1943, provides as follows: 


“A judge of the district court may sit at chambers anywhere 
within his district, and * * * receive a plea of ‘guilty’ from any 
person charged with a felony, and pass sentence thereon, upon 
ten days’ notice to the prosecuting attorney; * * *.” 


This means that although a defendant is being prosecuted for the 
commission of a felony in one county of the district, the district judge 
of that district may receive a plea of guilty from that defendant, upon 
notice or waiver thereof, in another county of that district. Duggan v. 
Olson, 146 Neb. 248, 19 N. W. (2d) 353; McCarty v. Hopkins, 61 Neb. 
550, 85 N. W. 540. 


Article V, Section 12, Constitution of Nebraska, provides as follows: 


“The judges of the district court may hold court for each 
other and shall do so when required by law or when ordered 
by the supreme court.” 


Section 24-312, R. S. 1948, provides as follows: 


“The district judges may interchange and hold each other’s 
court; and whenever it shall appear by affidavit, to the satisfac- 
tion of any district judge in the state, that the judge of any 
other district. is unable to act, on account of sickness, interest, 
or absence from the district, or from any other cause, the judge 
to whom application may be made shall have power to make any 
order, or do any act relative to any suit, judicial matter or pro- 
ceeding, or to any special matter arising within the district where 
such vacancy or disability exists, which the judge of such district 
court could make or do; and the order or act shall have the same 
effect as if made or done by the judge of such district.” 


The district judge of the 15th district, to hold court for the district 
judge of the 16th district, must do so within the territorial limits of the 
16th district, for outside that district he is a district judge, but when 
he enters the 16th district to hold court for the judge of that district 
he at once becomes the district judge of the district court of the 16th 
judicial district within the meaning of the constitutional and statutory 
provisions above quoted, and in .no other way may he take judicial 
action in matters pending in the district court of the 16th district. 


The general rule is announced in 48 C. J. S., Judges, Sec. 61b (2), 
as follows: 


“In the absence of express authorization, the judicial powers 
of an outside judge as judge of the local district must be 
exercised within the territorial boundaries of the local district; 
and, after his return to his home district, he cannot transact 
any judicial business connected with the other district except 
as he may be specially authorized to do by law; and he cannot 
at chambers, located within the territorial limits of his own 
district, transact any judicial business pertaining to causes 
pending in another district to which he may have been called.” 


This question was considered in Frad v. Kelly, 58 S. Ct., 188, 302 
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U. S. 312, 82 L. Ed. 282, in which the Supreme Court of the United 
States held: 


“An application for the termination of an order of probation 
made by a Federal district judge while temporarily sitting in 
another district is not within the provisions of the statute (28 
U. S. C. See. 22) giving a judge assigned to another district 
power to decide all matters which have been submitted to 
him within such district, but constitutes new matter over which 
the assigned judge has no jurisdiction after his return to his 
own district.” 


Other cases are: 
State, ex rel. King v. District Court, 26 P. (2d) 966: 


“Where judge who was called in from another district in 
proceedings to remove county commissioner failed to enter 
judgment on prior order sustaining demurrer to counts, he 
could not render judgment thereon within his own district (Rev. 
Codes 1921, Sec. 9098, subd. 4; Sec. 11702).” 


McIntyre v. Northern Pac. Ry. Co., 191 P. 1065: 


“A judge cannot, after leaving a district in which he has 
presided at a trial, render judgment therein, or make any 
order other than as authorized by statute or agreement of the 
parties. 


“Even while a judge is in his own district, he has no 
jurisdiction to do anything at chambers in relation to case 
pending there other than the statute authorizes.” 


We find no statute authorizing a district judge of one district to, at 
chambers, receive a plea of guilty from a defendant being prosecuted 
for a felony committed in another district, and hence any other district 
judge of this state holding court for the judge of the 16th district must 
personally enter that district and transact the business of the court within 
the territorial limits of such district. 


July 14, 1947 
CIGARETTE TAX LAW 


Wholesalers Posting Bond And Use Metering Machine 
In Lieu Of Payment Of Tax In Advance 


Mr. Rufus M. Howard, Director, Department of Agriculture and Inspec- 
tion, Capitol Building: 


You have requested our opinion as follows: 


“Since the Cigarette Tax Law became effective July 1. 
1947, this Department has been advised that the payment of 
the tax in advance by wholesalers using the tax metering 
machine is working a rather severe financial hardship. 


“In order to relieve the wholesalers of the payment of the 
tax in advance we request an opinion from your office advising 
this Department if it will be permissible to set the metering 
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machines for a certain amount of revenue and collect the tax 
when the metering machine is reset. It is our plan that the 
machines would be reset twice a month. 


“The payment of the tax will be secured by a surety bond 
in amounts that would be in excess of the amount for which 
the meter is reset.” 


The cigarette tax law provides in part as follows: 


“Beginning on July 1, 1947, every person engaged in dis- 
tributing or selling cigarettes at wholesale in this state shall 
pay to the Director of the Department of Agriculture and In- 
spection of this state a special privilege tax, in addition to all 
other taxes, prior to or at the time of the sale, gift or delivery 
to the retail dealer in the several amounts as follows: * * *.” 
(Emphasis supplied.) Section 2, L. B. 169, Sixtieth Session, 
Nebraska State Legislature. 


The law says the tax shall be paid not later than at the time 
of sale, gift, or delivery to the retailer. This does not require that the 
tax be paid in advance, but does require that it be paid on or before 
the time that the cigarettes are disposed of by the wholesaler. 


In the event that an agreement is made between the department and 
a wholesaler whereby the metering machine is set in advance of the 
time when the tax will be paid, it is our opinion that in addition to 
furnishing a surety bond the wholesaler should agree that in event of 
default the department and its agents shall have the right to take 
possession of the metering machine for the purpose of removing any 
setting remaining thereon, and that there shall be a right to enter the 
premises of the wholesaler for that purpose, 


July 14, 1947 
VETERANS COUNTY RELIEF COMMITTEE & SERVICE OFFICER 
Procedure For Accounting And Of Budgeting Payments 
Mr. Frederick H. Wagener, County Attorney, Court House, Lincoln: 
We have your request for an opinion in which you say: 


“Your opinion of June 27, 1947 to Mr. Fitzgerald, County 
Attorney of Douglas County, Nebraska, to some extent clarifies 
the procedure and operation under said bills, but our County 
Commissioners would like an opinion as to whether or not, when 
the special levy of not to exceed .3 of a mill, as provided in 
L. B. 240, is made, and funds accordingly provided, the County 
Commissioners should give the Veterans Service Center a blank 
check with which to render aid, or shculd specific records of 
aid expenditures be kept by the County Clerk, as is done under 
the Old Age Assistance program.” 


The general rule was stated in a former opinion of this office as 
follows: 


“Considering all of the pertinent statutes together, it seems 
clear that the adoption of the budget by the county board merely 
appropriates to the officer the amount of public money he may 
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cause to be expended in the administration of his office, but it 
must be expended by the filing of claims, an allowance thereof 
by the county board, and the issuance of a warrant in payment 
thereof.” See Report of the Attorney General, 1945, 1946, page 
113. 


This rule applies generally to the expending agencies of the county 
but the terms of L. B. 240 require a departure from that rule to a 
certain degree, as found in Section 3 of the bill, the pertinent portion of 
which reads as follows: 


“The county board of each county shall annually make 
such levy or levies as shall be necessary to raise the required 
aid fund, not exceeding three-tenths of a mill on the taxable 
property of such county. Any unexpended balance of said 
aid fund at the end of any fiscal year shall remain in said 
fund, without reappropriation, for future use. The commission 
or a majority thereof shall fix the amount to be paid to each 
claimant, and shall promptly disburse the same to or for the 
benefit of said claimant. The county clerk shall issue his war- 
rant to the commission or to the county veterans’ service offi- 
cer, as directed by the commission, upon the county treasurer, 
for such amount as the commission shall from time to time 
request. The soldiers’ relief commission shall, at the end of 
each year, make to the county board a detailed report of its 
transactions. Such reports shall be accompanied with vouchers 
for all money disbursed.” 


The departure from the general rule is the provision authorizing 
payment to the commission or county veterans’ officer to be thereafter 
disbursed to recipients. It is only in this respect, however, that the 
general rule does not apply. The county expends public money by 
following the provisions of the statutes that require a detailed and veri- 
fied claim to be filed with the county clerk within ninety days from 
the performance of the work or furnishing of the material. Section 
28-185 R. S. 1948. The county board has the power to examine and 
settle all accounts against the county and concerning receipts and ex- 
penditures of the county. Section 23-106 R. S. 1948. These long es- 
tablished statutes do not conflict in any way with the terms of the bill 
and hence should be construed together. 


That the county board could not issue the commission a blank 
check for the fund raised by the levy of taxes for that purpose is too 
clear to require the citation of authorities. The terms of the bill itself 
negatives that procedure. Section 1 of the bill authorizes the levy to 
be made and collected as other taxes to create a fund for the relief of 
indigent ex-service people. Section 3 of the bill provides that an 
unexpended balance of the aid fund at the end of any fiscal year shall 
remain in said fund for future use without reappropriation, and further 
that the county clerk shall draw his warrant for such amount as the 
commission shall from time to time request. 


Section 3 of the bill requires a meeting in February of each year 
of the commission and the county board at the office of the county 
clerk. This meeting is to determine the amount of aid required for 
the year which adyises the county board as to the levy necessary to 
raise that sum. The commission may meet at such other times as 
necessary. 


We think a proper construction of the bill and other statutes in pari 
materia would authorize the following procedure: 
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The amount to be paid each recipient should be determined monthly 
and a payroll prepared listing the name, address and amount to be paid 


each re: 


cipient. A claim should then be filed in regular form with the 


county clerk for the total with the payroll attached. The county board 
allows the claim and the county clerk issues a warrant to the commis- 


sion or 
the bill 
quests) 


Mr. F. 


service officer. A bank account should be opened (Section 4 of 
also authorizes the commission to accept gifts, devises and be- 
and the money disbursed by check. 


July 11, 1947 
PERSONAL PROPERTY DELINQUENT TAXES 


Striking From Tax List Before Expiration Of Two Years 
Number Of Distress Warrants To Issue 


J. Schroeder, County Attorney, Frontier County, Curtis: 


You have requested our opinion as follows: 


Sec 


Sec. 


“Will you please inform me what Sec. 77-1738 of the 1943 
Statutes means relative to the following: 


“This section provides for the treasurer to file a return show- 
ing the names of persons deceased or who have moved out of 
the county and then refers to after the ‘expiration of two years 
in which the treasurer shall use due diligence, etc. 


“What I would like to know is whether during those two 
years the treasurer must continue to issue distress warrants for 
those persons so listed, or whether the commissioners, immedi- 
ately have the right to strike from the list the names of per- 
sons who have not paid taxes during the two years preceding 
the filing of the return.” 


. 17-1742, R. S. 1948, provides in part: 


“On or before October 1 annually, and at such other times 
as the county board may direct, the county treasurer shall make 
out and file with the county clerk a_ statement in writing, 
setting forth in detail the name of each person charged with 
personal property tax which he and his deputies have been 
unable to collect by reason of the removal or insolvency of 
the person charged with such tax, the value of the property 
and the amount of tax, the cause of inability to collect such 
tax in each separate case, in a column provided in the list for 
that purpose. * * *” 


77-1738, R. S. 19438, provides in part: 


“Whenever it shall appear from the return of the treas- 
urer that any person charged with taxes on personalty has 
removed out of the county or has deceased and left no property 
out of which the taxes can be paid, or if from any cause it is 
impossible to collect such taxes, it shall be the duty of the 
county, board to cause the same, after the expiration of two 
years, in which the treasurer shall use due diligence to collect 
the same, to be stricken from the tax list, and the county clerk 
shall certify the amount so stricken off to the Auditor of Public 
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Accounts, who shall credit the county therewith in adjustment 
of the accounts of the county treasurer; * * *.” 


The county treasurer is responsible for the collection of all personal 
taxes on the tax list and is liable for any taxes not collected, unless 
he can “show a compliance with the duties imposed upon him by law 
for the collection thereof.” Sec. 77-1711, R. S. 1943. After July 1 of 
each year it is the duty of the county treasurer to collect delinquent 
personal taxes “by distress and sale of personal property” of the tax- 
payer. Sec. 77-1717, R. S. 1943. By the first of September the county 
treasurer must issue and deliver to the sheriff distress warrants against 
all persons having delinquent personal taxes. Sec. 77-1718, R. S. 1943. 
The county treasurer must file and keep a record of all distress war- 
rants and the return thereon, and shall be relieved of the responsibility 
of any item of taxes by the collection of that item, a duly approved 
affidavit of poverty, or “the return of a distress warrant showing no 
property found’. Sec. 77-1721, R. S. 1943. 


The above sections, construed together, show that the legislature 
recognized that not all personal taxes can be collected during the two 
years that must expire before personal taxes can be stricken from the 
tax rolls. Some taxes that could not be collected at first may be col- 
lectible through a change of circumstances. To avoid the loss of this 
revenue, the legislature provided that two years must expire before 
personal taxes can be stricken from the tax list as uncollectible. 


During these two years the county treasurer must use due diligence 
to collect the personal taxes that are delinquent. The effect of Sec. 
77-1721 is to create an exception to the terms of Sec. 77-1718. In other 
words, a distress warrant has been issued and a return made thereon, 
showing no property found. The treasurer is not required to issue another 
distress warrant unless due diligence requires that one be issued. In 
Red Willow County v. Smith, 67 Neb. 218, 98 N. W. 151, the court indi- 
cated that under certain circumstances the issuance of a distress warrant 
would be a useless action. The opinion states: 


«x * * Experience has demonstrated that a large amount 
of personal-property taxes is never collected. This was in 
contemplation of the legislature when it made provision for 
relieving the county treasurer and his bondsman under certain 
circumstances from liability for failure to collect such taxes. 
It is very apparent that if a county treasurer were permitted 
to issue distress warrants against persons who were unable 
to pay their personal-property tax, many of whom might not 
even be residents of the state, much less residents of the coun- 
ty at the time the distress warrant was issued, and charge up 
to the county a fee of fifty cents for making ‘a return upon 
such warrant that no property was found, it would lead to 
consequences not contemplated by the legislature. * * *” 


It is our opinion that delinquent personal taxes cannot be stricken 
from the tax list until two years have expired. If a distress warrant 
has been issued and the return thereon shows no property found, another 
distress warrant need not be issued unless required by due diligence. 
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July 11, 1947 
VETERANS’ AFFAIRS DEPARTMENT 
Residence Requirement As Applicable to State Service Officer 
Hon. Louis R. Eby, Director of Veterans’ Affairs, State House: 


We have your request for opinion under date of July 9, 1947, in 
which you say: 


“The name of Lawrence Durfee has been recommended for 
appointment to the position of Service Officer, Department of 
Veterans’ Affairs. Mr. Durfee has not been a resident of Ne- 
braska continuously during the past five consecutive years im- 
mediately prior to this date. Your opinion is requested as to 
whether or not Mr. Durfee is eligible to the appointment of the 
position of State Service Officer under Section 18, Legislative 
Bill No. 187.” 


Section 18 of L. B. 187 provides as follows: 


“The Director of Veterans’ Affairs, all members of the Vet- 
erans’ Advisory Commission, all county service officers, and 
all personnel, except certain special and clerical help, of the 
state and county service offices, shall be veterans of World War 
I or World War II who have been bona fide residents of the 
State of Nebraska continuously for at least five years imme- 
diately prior to their assuming a position in any of the offices 
mentioned. Members of the county service committees shall be 
veterans of World War I, World War II or the Spanish-Amer- 
ican War, and must have been bona fide residents of the State 
of Nebraska continuously for at least five years prior to their 
appointment to such committee,” 


You will note that the residence requirement is specifically applied 
to the Director of Veterans’ Affairs, members of the Veterans’ Advisory 
Commission, county service officers and with exceptions to the personnel 
of the state and county service offices; the exceptions being for certain 
special help of the state and county service offices. 


By Section 4 of the bill, it seems to be the duty of the state service 
officers to prepare and present meritorious cases of ex-service men and 
women for relief before the United States Veterans’ Administration. 
Such duties require special training and skill which would not be found 
in the average member of the ex-service organizations, and this fact 
was undoubtedly considered by the legislature when L. B. 187 was enacted. 
From a reading of the entire bill it seems clear that the legislature 
intended to vest considerable discretion in the Director and the Com- 
mission in the selection of specially trained officers for the administra- 
tion of the act. This is particularly clear when we note that state serv- 
ice officers were not named in Section 18 while all of the others were. 
We cannot assume that this failure to include was by mistake or in- 
advertance of the legislature but, instead, must assume that the legisla- 
ture intended to exclude state service officers from the residence re- 
quirement, and thus not tie the hands of the Director and Commission in 
the selection of capable, qualified men for the special and important serv- 
ice they are required to render ex-service people. 


” The broad general rule used in the construction of statutes is said 
to be that where a statute enumerates the things upon which it operates, 
it is to be construed as excluding from its effect all those not expressly 
mentioned. 
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Hence it is clear that the requirement of residence as contained in 
Section 18 of the bill was not, intended to apply to state service officers. 


July 16, 1947 
RABIES CONTROL IN NEBRASKA 


Authority of Department of Agriculture To 
Make and Enforce Regulations 


Mr. James J. Fitzgerald, County Attorney, Douglas County Court House, 
Omaha: 


You have requested our opinion as follows: 


“T am enclosing a copy of ‘A Regulation for the Control of 
Rabies in Nebraska’, issued by the Nebraska Department of 
Agriculture and Inspection, Bureau of Animal Industry. 


“As this is a matter of state-wide interest, I am writing to 
request your opinion on the following questions: 


“1, What is the authority of the Department of Agri- 
culture to make and enforce regulations? 


“2. What is the authority of the Department of Agri- 
culture to request a county sheriff to enforce regulations?” 


1. The regulation referred to in. your letter was promulgated pur- 
suant to the authority contained in Sec. 54-702, R. S. 1943. The act 
of which this section is a part was enacted in 1927, Forty-fourth Session, 
Nebraska Legislature. 


The Supreme Court of Nebraska has sustained the validity of this 
act a number of times. In State ex rel. Spillman v. Splittgerber, 119 
Neb. 436, 229 N. W. 332, the court affirmed a judgment enjoining inter- 
ference with the enforcement of this law, as against the appellants’ 
contention that the act was unconstitutional. In State ex rel. Sorensen 
v. Knudtsen, 121 Neb. 270, 236 N. W. 696, the court said: 


“* * * This court has now determined that the initial re- 
quirements of chapter 12, Laws 1927, so far as relates to Cedar 
county, have been complied with, and that the act itself is not 
invalid nor vulnerable to objections based upon the provisions of 
the state Constitution.” 


In Bauer v. Game, Forestation and Parks Commission, 1388 Neb. 436, 293 
N. W. 282, the court said: 


“In the prevention of disease, such as anthrax, or bovine 
tuberculosis, this state permits the department of agriculture 
to quarantine any single county, or part thereof, in this state 
(Comp. St. 1929, §54-901) under the general police power, as 
essential to public safety and health.” 


2. The authority of the department to request a sheriff to enforce 
the regulation is contained in Sec. 54-705, R. S. 1943, which provides: 


“The Department of Agriculture and Inspection or any of- 
ficer, agent, employee or appointee thereof shall have power to 
call upon any sheriff, deputy sheriff, constable or other police 
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officer to execute the orders of the department, and the officer 
shall obey the orders of said department. The officers performing 
such duties shall receive compensation therefor as is prescribed by 
law for like services and shall be paid therefor by the county. 
Any officer may arrest and take before any justice of the peace or 
county judge of the county any person found violating any of 
the provisions of sections 54-701 to 54-753, and such officer shall 
immediately notify the county attorney of such arrest, and 
such county. attorney shall proceed to prosecute the person so 
offending according to law.” 


July 16, 1947 
TAXATION OF INDIAN LAND SOLD BUT DEED UNRECORDED 


And Never Placed On Tax List For Actual Levy 
Question of Back Interest, Penalty & Lien On The Land 
Duty of Federal Land Office To Notify State of Indian Transfers 


Mr. Alfred D. Raun, County Attorney, Thurston County, Pender: 


We are in receipt of your letter of June 25 with reference to the 
opinion given to you on May 23, 1947 regarding the taxation of Indian 
lands which had been sold to white persons and the deeds had not been 
recorded. Enclosed with your letter is a copy of a letter from Mr. John 
R. Fike, Attorney of the firm of Morsman and Maxwell of Omaha, who 
calls attention to the provisions of Sections 77-1317 and 77-1318 R. S. 
1943, which provide for the placing of lands, which had been previously 
omitted, on the tax list. 


The effect of these statutes was not mentioned in our opinion of May 
23, but these statutes probably have a bearing on the problem which is 
presented to you. 


Section 77-1317 R. S. 1943 reads as follows: 


“It shall be the duty of county clerks to cause all lands in 
their respective counties that, for any reason, have not been as- 
sessed, or have escaped taxation for any former year or years, 
when the same were liable to taxation, to be placed upon the 
tax list and carry out an assessment against such lands equal 
to, and in accordance with, the assessment that would have 
been charged against said lands had they been properly listed 
and assessed at the time they should have been assessed under 
the provision of the general laws governing the assessing and 
taxation of lands; but no land shall be assessed under the pro- 
vision of this section where the same shall have changed owner- 
ship otherwise than by will, inheritance or gift.” 


Section 77-1318 R. S. 1943 reads as follows: 


“‘All taxes charged under the provisions of section 77-1317 
shall be exempt from any back interest or penalty, and shall 
be collected in the same manner as other taxes levied upon real 
estate.” 


As stated in our opinion of May 23, the land becomes liable to taxation 
from the date the title vests in the white purchaser, which is the date 
that the deed or patent is delivered to him. It is apparent, however, 
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as pointed out by Mr. Fike, that, although land may be liable for tax- 
ation, it must be placed upon the tax list and an actual levy of taxes 
made against it before any lien can attach to it for taxes. Sections 
77-1317 and 77-1318, quoted above, provide for the placing of such lands 
on the tax list so that they may be assessed and taxed as provided by law, 


You will note that the last provision of 77-1317 reads, “but no land 
shall be assessed under the provision of this section when the same shall 
have changed ownership otherwise than by will, inheritance or gift.” 
The effect of this provision is, in our opinion, to prohibit the county clerk 
from placing such land on the tax list for any years prior to the date 
when the present owner acquired title, except in cases where he acquired 
title by will, inheritence or gift, in which cases the date when title was 
last conveyed by some means other than by will, inheritance or gift, 
determines the earliest date for which the lands can be placed upon the 
tax list. In other words, assuming that the land in question has not yet 
been placed on the tax list, and the present owner acquired title by deed 
delivered to him prior to the date of the county levy in 1944, the land 
should be placed on the tax list for the year 1944 and each subsequent 
year. 


It will be further noted that Section 77-1318 provides that the 
taxes charged under the provisions of Section 77-1317 shall be exempt 
from any back interest or penalty. I am of the opinion that this precludes 
the charging of any interest or penalty for past years up to the date when 
the land is finally placed on the tax list and is assessed and a tax levied 
for these bygone years, but that if, after having been assessed and the 
levy made, the taxes are not paid at the same time as the current taxes, 
that they become delinquent and then draw the legal rate of interest as 
delinquent taxes from the date the taxes for the current year become 
delinquent. 


It seems quite clear, however, even though the land may be liable 
for taxation, and has escaped taxation because it was erroneously 
omitted from the tax list, nevertheless, the taxes for these prior years 
are not a lien against the land until the land has been actually placed on 
the tax list and these taxes for prior years have been assessed and 
levied against it. 


You further inquire if it is not the duty of the General Land Office 
at Washington, D. C. to inform the state auditor of the respective 
states of any transfers of Indian lands so that these lands can be placed 
on the tax records of the respective counties. I have made a careful 
search of the Federal statutes and am unable to find any law making 
this requirement. I have also inquired of the state auditor as to whether 
he knows of such requirement, or whether it has been the practice of the 
Federal authorities to notify his office of these transfers, and he in- 
forms me that he knows of no such requirement and that no such 
notification has ever been given him. I assume, therefore, that there 
is no such legal requirement on the Feaerai authorities. 


You will note that Section 77-1317 makes it the duty of the county 
clerks to cause these lands to be placed on the tax list, etc. I presume 
that the county clerks would have no trouble in obtaining information 
as to the issuance of deeds for Indian lands to white purchasers in their 
respective counties if they would inquire from time to time of the proper 
authorities in Washington, D. C. 
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July 16, 1947 
PREDATORY ANIMAL CONTROL PROGRAM 
Coyote Hunter Employed By County Is Not Entitled To The Bounty 


Mr. W. H. Kirwin, County Attorney, Banner County, Weller Building, 
Scottsbluff: 5 


You have requested our opinion as follows: 


“The question has arisen in Banner County as to the amount 
that may be expended by the Board of Commissioners in the 
employment of a coyote hunter in conjunction with the federal 
government. The law provides for the levy of .3 of a mill on each 
dollar valuation for the purpose of control of predatory animals 
and I have advised the commissioners that they would be limited 
to the expenditure of whatever sum this levy would raise. 


“T would also like your opinion on the matter of whether 
or not the bounty provided by law on coyotes could possibly 
be paid to this employed hunter to supplement his salary or in 
lieu of salary. I had advised them that while he was employed 
as a federal hunter and being paid by the County that it would 
be improper for them to pay him the bounty provided by law 
but was unable to find any cases in point on this proposition.” 


The three-tenths mill levy authorized by Section 23-360, R. S. Supp. 
1945, is the maximum levy that may be made for the purpose of a 
predatory animal control program. However, in addition to the funds 
that may be derived from the tax, the county board is “authorized to 
make necessary expenditures from such funds of the county as are 
available for such purpose.” Section 23-359, R. S. Supp. 1945. 


A “bounty” is a particular kind or class of a reward. 8 Am. Jur., 
Bounties, Sec. 2; 46 Am. Jur., Rewards, Sec. 2. A sheriff cannot claim 
a reward for finding and arresting a criminal, since it is his duty to 
apprehend criminals. Ward v. Adams, 95 Neb. 781, 146 N. W. 950. The 
same consideration as a public policy should apply to a person employed 
by the county to hunt and kill predatory animals. 


It is our opinion that a hunter employed by the county is not entitled 
to the bounties provided for in Article 6 of Chapter 23, R. S. 1943. 


July 16, 1947 
TAXATION OF PERSONAL PROPERTY 


Assessing Seed Corn As Property Of The Persons 
Whose Names Appear As Purchasers On A List 
Furnished By The Vendor 


Mr. John J. Gross, County Attorney, Cuming County, West Point: 


You have requested our opinion as to the authority of the county 
assessor to assess seed corn as the property of persons whose names 
appear as purchasers on a list furnished by the vendor. 


It is impossible for us to give a definite answer to this inquiry. The 
basic question involved is the ownership of the property. The intention 
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of the parties governs the transfer of the property from vendor to 
purchaser. The legislature has provided certain rules which prevail 
only where a different intention does not appear. In any contested matter 
the intention of the parties would, of course, be a question of fact. 


Rule 4 (1) of Section 69-419, R. S. 1943, provides as follows: 


“Where there is a contract to sell unascertained or future 
goods by description, and goods of that description and in a 
deliverable state are unconditionally appropriated to the contract, 
either by the seller with the assent of the buyer, or by the 
buyer with the assent of the seller, the property in the goods 
thereupon passes to the buyer. Such assent may be expressed 
or implied, and may be given either before or after the ap- 
propriation is made.” 


It is our opinion that a mere statement by the vendor that certain 
persons have contracted to purchase definite amounts of the property in 
question does not amount to an unconditional appropriation of the goods 
to the contract so as to transfer ownership to the contract purchasers, 


July 16, 1947 
SCHOOL RETIREMENT SYSTEM 


“Savings Annuity” and the “Service Annuity” 
Conversion To The 10 Years Certain And Life 
Readjustments In Case Of Requested Changes 


Mr. Glenn I. Anderson, Director, School Retirement System, Capitol 
Building: 


With reference to the school retirement system law, you write: 


“Section 23 of this Act provides that an employee shall be 
entitled to a “School Retirement Allowance” which shall be 
equivalent to the sum of the ‘Savings Annuity’ and the ‘Service 
Annuity’. 


“Section 31 provides that the employee may elect to have 
his ‘School Retirement Allowance’ payable either as a life an- 
nuity, or he may elect ‘to receive the actuarial equivalent ..... 
of his school retirement allowance, or his disability retirement 
allowance, in a reduced annuity payable during the remainder 
of his life, with the provisions that in the event of his death 
before one hundred twenty payments have been made, the monthly 
payments shall be continued to nis estate.....’ 


“In the past, it has been considered that only the ‘Savings 
Annuity’ could be converted to the 10 years certain and life. 
We would like to know whether or not this Statute contem- 
plates the conversion of the ‘Service Annuity’ from a ‘life’ basis 
to a ‘10 year certain and life’ basis. 


“In the second place, if, in your opinion, the statute does 
contemplate conversion of service annuity for those who have 
chosen the 10 year option, should we make adjustment on those 
who have received payment on the basis of only converting the 
savings annuity portion of the school retirement allowance or 
the disability retirement allowances?” 
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Section 31 (Section 79-2931 R. S. Supp. 1945), as you point out, 
provides that when a member retires he may elect to receive his school 
retirement allowance; (1) in an annuity payable during the remainder of 
his life; or (2) the actuarial equivalent of his school retirement allowance 
in a reduced amount payable during the remainder of his life, but pay- 
ments to continue for 120 months certain even though he dies before 
the 120 months have elapsed. The second alternative you designate as 
“10 Year Certain and Life” basis. 


Section 23 (Section 79-2923 R. S. Supp. 1945) provides that a 
member’s school retirement allowances shall consist of the sum of his 
“savings annuity” and his “service annuity”. Inasmuch as the second 
alternative provided in Section 31 specifies that it shall be the actuarial 
equivalent of the school retirement allowance, there is no room for con- 
struction of the term used as the Act has already defined it as the 
sum of the savings annuity and the service annuity. It is clear, there- 
fore, that both the savings annuity and the service annuity of the mem- 
ber should be included in determining the actuarial equivalent of his 
school retirement allowance under the “10 Year Certain and Life” 
alternative. 


In reply to your question as to whether you should make adjustment 
to those members who have received payment on the basis of only con- 
verting the savings annuity portion of the school retirement allowance, I 
would say that certain practical considerations of administration might 
well be the controlling factor. If, for example, the readjustments would 
result in only insignificant changes in the amounts and the work of 
readjustment would be out of proportion to the results achieved, your 
department would be justified in refusing to make such readjustments 
under the legal maxim that “The law does not concern itself with trifles.” 
If the amounts involved are substantial sums, however, I believe a read- 
justment should be made. 


In any event, I would advise that readjustment as to future payments 
be made in accordance with the opinion herein expressed. 


July 16, 1947 
STATE OFFICERS 


Authority To Enter Into A Cooperative Agreement 
With A Soil Conservation District 


Dr. G. E. Condra, Chairman, Soil Conservation Committee, State of 
Nebraska, University of Nebraska: 


You have requested our opinion as to the legality of a state officer 
entering into a cooperative agreement with a soil conservation district 
organized under Article 15, Chapter 2, R. S. 1943. 


Section 2-1531, R. S. 1943, provides: 


“As a condition to the extending of any benefits under this 
act to, or the performance of work upon, any land not owned 
or controlled by this state or any of its agencies, the supervisors 
may require contributions in money, services, materials, or 
otherwise, to any operations conferring such benefits, and may 
require landowners to enter into and perform such agreements 
or covenants as to the permanent use of such lands as will tend 
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to prevent or control erosion thereon.” 


The Constitution provides that state officers shall not be interested, 
directly or indirectly, in any contract with the state, a county, or any 
municipality thereof. Article III, Section 16, Nebraska Constitution. 
Although this provision is drawn in broad terms, its purpose is to avoid 
public officials having personal interest in conflict with the interests of 
the state. 


In an opinion dated July 16, 1946, we said that a state officer is not 
prohibited from making a contract to sell real estate to the state for 
highway purposes (Report of the Attorney General, 1945-1946, page 257). 


It is our opinion that a state officer may enter into a cooperative 
agreement with a soil conservation district if the agreement does not in 
any way tend to interfere with the free exercise of that officer’s 
discretion. 


July 22, 1947 
MOTOR TRUCK LICENSES “L” AND “F” 
Prosecution For Operation Outside The Limits Of The Classification 
Mr. Wardner G. Scott, State Engineer, State House: 


We have yours dated June 30, 1947 but received by this office July 
17, 1947, in which you say in substance that there is provision in the 
statutes for the licensing of trucks operated exclusively in a municipality 
or within five miles thereof by the addition of the letter “L” to the 
number assigned; for trucks used exclusively by farmers for their farm 
purposes, by the addition of the letter “F”, and that if either shall be 
operated outside the limits of its respective class, it shall be classified as 
commercial. You request an opinion as to the statutory provision author- 
izing prosecution for the operation of a truck outside the limits of its 
classification. 


Section 60-311 R, S. 1943 provides in part as follows: 


«* * * The term ‘commercial truck’ and ‘commercial trailer’ 


shall not include the three following classifications. (1) Trucks 
and trailers operated wholly and exclusively within an incorpor- 
ated city, town, village or within five miles of the corporate 
limits thereof where owned and operated, shall carry on license 
plates in addition to the registration number, the letter ‘L’. (2) 
Trucks and trailers of farmers or ranchers, used wholly and 
exclusively to carry supplies to the owner’s farm or ranch, used 
by the farmer or rancher to carry his own products to storage or 
market or used by farmers or ranchers in exchange of service 
in such hauling of such supplies or products, shall carry on 


ficenge sDlateeh in addition to the registration number, the letter 


Section 60-334 R. S. 1943 provides in part as follows: 


«* * * Provided, however, that if any truck, truck-tractor or 
trailer operated under the classifications designated by the 
letter ‘L’ or ‘F’ as provided in section 60-311, shall be operated 
outside of the limits of its respective classification, it shall 
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thereupon come under the classification of commercial trucks 
as defined in said section.” 


Section 60-323 R. S. 1948 provides as follows: 


“Except as otherwise specifically provided, no person shall 
operate or drive, or cause to be operated or driven, a motor 
vehicle on the public highways, unless such vehicle shall at 
all times have displayed one number plate on the back thereof 
and one number plate on the front thereof, furnished for it as 
hereinbefore provided. In all cases such number plate shall 
be securely fastened in an upright position to the motor 
vehicle so as to prevent such plate from swinging, and at a 
minimum distance of sixteen inches from the ground. No person 
shall attach to or display on such motor vehicle, any number 
plate or certificate, other than as assigned to it for the current 
year, or fictitious or altered number plates or registration 
certificate, or number plates or registration certificate that shall 
have been canceled by the Department of Roads and Irrigation.” 


Section 39-725 R. 8. 1943 provides in part as follows: 


“Any person, firm, association, copartnership or corpora- 
tion who shall violate any of the provisions of sections 39-719 to 
89-724 or any of the provisions of sections 60-301 to 60-343 
* * * shall be deemed guilty of a misdemeanor, and upon con- 
vietion thereof shall be punished by a fine not less than ten 
dollars nor more than one hundred dollars for each offense; 
and if the offender so violating is an individual, he may be 
punished by imprisonment in the county jail not exceeding 
thirty days, or by both such fine and imprisonment. It shall 
be the duty of the sheriffs of the several counties to enforce 
the provisions of sections 39-719 to 39-725 and sections 60-301 
and 60-343.” 


By reference to these quoted sections we think it quite clear that a 
prosecution can be brought for a violation of the classification provision. 


The owner of a truck licensed as “L” or “F” must operate it within 
the limits of the classification set out in the statute; if in the operation 
of his truck he violates the limits of the classification, by the terms of 
Section 60-334 he is required to have a “C” license and not having a 
“C” license he has committed a misdemeanor under the terms of Section 
60-323 for he is operating a motor vehicle on the public highways with- 
out having displayed front and back the number plates “furnished for 
it as hereinbefore provided”. Being required to have a ‘“‘C” license and 
not having provided himself with one is just like operating with no 
license at all. Since all of the sections in Chapter -60, Art. III quoted 
herein are within those mentioned in 39-725, he may be prosecuted and 
punished according to the provisions therein contained. 


July 22, 1947 
DRAINAGE DITCH ADJOINING TOWNSHIP ROAD 


Constructed Under Art. 1, Ch. 31 R. S. ’43 
Responsibility For Repairs And Access Bridges 
County, Township, Property Owner 


Mr. Ray E. Sabata, County Attorney, Butler County, David City: 
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You state that a number of years ago a drainage ditch was con- 
structed along the east side of a township road in Butler County under 
the authority contained in Article 1, Chapter 31, R. S. 1948; that the 
west bank of this drainage ditch has eroded to the extent that the road 
itself has been damaged, and that the county board has been requested 
to repair the ditch so that the ditch and road will be restored to its 
original condition; that it will probably be necessary to reenforce the 
west bank of the ditch and make a dirt fill, You have requested our 
opinion as follows: 


1. Is the county liable for the repair work? 
2. May the county levy a tax to finance this repair work? 


8. Is it mandatory that the county board comply with Sec. 31-132, 
R. S. 1943? 


4, Is the township liable for any of the repair work? 


5. Who is responsible for maintaining a bridge across the ditch 
connecting a private driveway with the road? 


1. Liability of the county. What is now Article 1 of Chapter 31, 
R. S. 1948, was first enacted in 1881 as Chapter 54, Laws of 1881. The 
original act provided for the construction of drainage ditches, but was 
silent as to their maintenance and repair. The cost of constructing a 
drainage ditch located within but one county is to be financed by assess- 
ment levied against the lands benefited. Sec. 31-121, R. S. 1943. The 
cost of constructing. a ditch located in more than one county is to be 
financed by a county tax. Sec. 31-131 and Sec. 31-132, R. S. 1943. 


In 1891 the legislature amended the law so that after completion a 
drainage ditch is now under the control and supervision of the county 
board, and the cost of repair and the removal of obstructions is to be 
financed out of the county ditch fund and the county tax. Laws of 
1891, Chapter 53, page 360. 


In Hall v. State, 54 Neb. 280, 74 N. W. 590, the court held that the 
holder of a warrant issued in payment for work done in the construction 
of a drainage ditch could not mandamus the county board to levy a tax 
to pay this warrant. The opinion points out that a tax may be used 
to pay the cost of construction of a drainage ditch only if it is located 
in more than one county. 


In Seng v. Payne, 87 Neb. 812, 128 N. W. 625, the court held that a 
landowner was not entitled to enjoin the “repair” or “cleaning out” of a 
drainage ditch. The opinion acknowledged that the decision in the Hall 
case was correct, but erroneously implied that a different result would 
have obtained had the 1891 amendment been in effect at the time the 
Hall case arose. 


In Morris v. Washington County, 72 Neb. 174, 100 N. W. 144 the 
court refused to enjoin the straightening, widening, altering, and deepen- 
ing of certain drainage ditches on the ground that the county was seeking 
to avoid its responsibility of maintaining the ditches under the guise of 
improving them. The opinion states: 


“* * * First, it is urged that where it appears that a county 
has failed to perform its duty and keep existing ditches, con- 
structed under the provisions of sections 24, 25 and 26 of the 
act, free from dirt and debris, no power is conferred upon the 
county board to assess the cost of cleaning out such ditches or 
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keeping them free from obstructions under the guise of straight- 
ening, widening, altering or deepening them. The correctness 
of this contention is so clear that the proposition requires no 
argument to support it. If the evidence showed that the original 
Fish creek ditch, which was a ditch in two counties, was of 
sufficient capacity to perform the duty for which it had origi- 
nally been constructed, provided it had been kept cleaned out, 
then, certainly, the county board would have no authority to 
charge the duty of cleaning it upon the abutting owners, under 
the pretext of straightening, widening, altering or deepening 
it. We are satisfied, however, from the testimony in this case, 
that the evil which it was sought to remedy actually exists, and 
that the inadequate provisions made by the construction of the 
first ditch have failed to afford the necessary relief. * * * 
We are of the opinion, therefore, that this objection is not 
tenable and that the county board were acting in strict good 
faith when they adopted the improvement, and did not do so 
merely as a pretext in order to clean out the old ditches at the 
expense of the adjoining landowners.” 


In Gutschow v. Washington County, 81 Neb. 275, 116 N. W. 46, the 
court held that a landowner could not recover damages for the county’s 
failure to keep a ditch cleaned and free from obstructions in a proceeding 
to determine the damages resulting from the construction of improve- 
ments to a drainage ditch previously constructed. 


In 1911 the legislature amended what is now Sec. 31-132, R. S. 1943, 
by adding the following proviso: 


«“* * * Provided, That the county board in the repair, re- 
moval of obstructions or cleaning of any ditch may, when they 
deem it advisable and said funds will permit, do such incidental 
widening and deepening of any such ditch in such repair or clean- 
ing as they may then find necessary * * *.” Laws of 1911, 
Chapter 140, page 463. 


In 1911 the legislature also enacted a new law “to provide for the 
clearing and placing in efficient condition ditches” constructed under the 
act of 1881. These sections now appear as Secs. 31-135 to 31-138, 
inclusive, R. S. 1943. Sec. 31-138 provides: 


“* * * the cost of such improvement shall be paid out of 
the proceeds of the one mill levy provided for by section 31-132, 
so far as the same shall be available. * * *” 


In Gray v. Chicago, St. P., M. & O. R., 90 Neb. 795, 134 N. W. 961, 
the court held that both the county and a railroad company had a duty 
to keep a drainage ditch, constructed under the authority of the act of 
1881, free and clear of obstructions. 


It is our opinion that under the present law the county is responsible 
for the maintenance and repair of drainage ditches constructed under 
the authority of Article 1, Chapter 31, R. S. 1943. The cost of such 
maintenance and repair is to be paid from the county ditch fund and, 
if necessary, from a county tax not exceeding one mill. In the event that 
such funds are not sufficient, a petition may be filed under Sec. 31-135 
and the cost in excess of the ditch fund and the one mill levy shall be 
paid by assessments against the lands benefited by the ditch. 


2. Right of the county to levy a tax. The following sections of 
the statute clearly authorize the county to pay the cost of maintenance 
and repair out of a tax levied under Sec. 31-182. 
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Sec. 21-132 provides in part that: 


“The county board shall, if necessary, at its June session, 
levy a tax, not exceeding one mill on the dollar of the assessed 
valuation of the county, sufficient to pay for * * * the removal 
of any obstructions that may accumulate in any portion of any 
ditch. When any improvement shall have been completed under 
the provisions of sections 31-101 to 31-138, * * * such improve- 
ments shall be and remain under the direct control and super- 
vision of the county board, and if at any time the same, in the 
opinion of the board, requires repairing or the removal of ob- 
structions in any part thereof, the board shall cause the same 
to be done, and shall pay for the same out of the county ditch 
fund. * * * Provided, the county board in the repair, removal 
of obstructions or cleaning of any ditch may, when it deems 
it advisable, and funds will permit, do such incidental widening 
and deepening of any such ditch in such repair or cleaning as 
it may then find necessary. * * *” 


Sec. 31-133 provides: 


“The county board of any county in this state is hereby 
authorized, whenever it deems necessary, to create a county 
ditch fund, to consist of taxes collected from county levies, and 
all balances remaining unexpended of special ditch funds, arising 
from excess of assessments made on ditch improvements after 
the expenses thereof have been fully paid. The county board 
is hereby authorized, whenever necessary, to borrow from the 
county general fund for the benefit of the above-named ditch 
fund. All moneys so borrowed shall be, as soon as practicable, 
returned to the county general fund.” 


Sec. 31-138 provides in part: 


«“* * * Provided, the cost of such improvement shall be paid 
out of the proceeds of the one mill levy provided for by section 
31-132, so far as the same shall be available. Any additional 
expenses for clearing ditches and placing them in efficient condi- 
tion shall be defrayed by a special tax on the lands benefited, 
apportioned as provided in sections 31-101 to 31-134, for the 
original cost of constructing the ditch or ditches.” 


In Hall vy. State, 54 Neb. 280, 74 N. W. 590, the court said that “The 
reference in section 26 (Sec. 31-133) to ‘taxes collected on county levies’ 
obviously refers to such taxes as may be collected under the provisions 
of section 25 (Sec. 31-132), and to none other.” 


The provision in Sec. 31-132 that the repairing and the removal of 
obstructions shall be paid for out of the county ditch fund, and the 
provision in Sec. 31-133 that the ditch fund shall include the taxes levied 
under Sec. 31-132, and the provision in Sec. 31-138 that the cost of clear- 
ing ditches and placing them in efficient condition shall be paid out of 
the tax levied under Sec. 31-132 so far as the same is available, when 
construed together, mean that insofar as possible the cost of maintaining 
and repairing such drainage ditches shall be paid out of the county 
ditch fund and the tax provided for in Sec. 31-132. 


It is our opinion that the county may levy a tax not to exceed one 
mill to finance this repair work. 


8. Sec. 31-132 as amendatory. There can be no question about the 
duty of the county to maintain and repair a drainage ditch constructed 
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under the authority of Article 1, Chapter 31, R. S. 1948. The cost of 
“repairing or the removal of obstructions” shall be paid out of the 
county ditch fund. Sec. 31-132. The ditch fund has two sources of 
revenue: unexpended balances arising from assessments in excess of 
expenses of construction and improvement and taxes levied under Sec. 
31-132. Sec. 31-133. 


The county board is authorized to borrow from the general fund 
for the benefit of the ditch fund, but such funds must be returned to the 
general fund as soon as practicable. Sec. 31-133. Such borrowing is 
Bralcereolonary matter with the county board. Hall v. State, 54 Neb. 280, 

. W. 590. 


Apparently the legislature contemplated that in some counties the 
cost of maintaining drainage ditches might require more funds than 
would be available from the tax levied under Sec. 31-132. As a result, 
the act of 1911 was passed which provides that any expenses in addition 
to the proceeds of the one mill levy under Sec. 31-132 shall be defrayed 
by assessment of the lands benefited by the ditch. Sec. 31-138. 


It is our opinion that before any expense of maintenance and repair 
can be defrayed by assessing the lands benefited by the ditch, the county 
must levy the full one mill tax provided for in Sec. 31-132. 


4, Liability of the township. When the bank of the drainage ditch 
is reenforced and a dirt fill is made, the first steps will have been taken 
toward the repair of the road. In Goss v. Gage County, 67 Neb. 616, 93 
N. W. 923, the court said: 


“It is clear that the township organization act relieves the 
counties governed thereby of any liability for the ordinary con- 
struction, maintenance or repair of the highways and culverts 
therein, and delegates to and imposes such liabilities and duties 
upon the several towns. * * *” 


It is our opinion that if the county is under township organization, 
so much of the work as amounts to a repair of the road or directly con- 
tributes thereto is to that extent the joint responsibility of the town and 
the county. 


5. Access bridges. We are unable to find any statute in Nebraska 
which creates a duty to provide and maintain a means of access for the 
benefit of a property owner whose land is adjacent to the highway. “In 
the absence of any statutory requirement, the public authorities are 
under no duty to provide means of access to the highway from _ the 
abutting premises or to such premises from the highway.” 25 Am. Jur., 
Highways, Sec. 71. Presumably this was an item of damages for which 
compensation was made available at the time the ditch was constructed. 


It is our opinion that it is the responsibility of adjoining landowners 
to provide and maintain means of access to the road which is parallel to 
the drainage ditch. 


July 22, 1947 
CHILDREN DEPENDENT AID 


State Plan Under Which The State Receives Federal Aid 
Authority Of Board Of Control As Administrative Agency 
Of State Assistance Under L. B. 543, Laws 1947 
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Mr. Neil C. Vandemoer, Director of Assistance, Capitol Building: 


Following conferences with yourself, the members of the Board of 
Control and representatives of the U. S. Governmental Agencies involved, 
it appears desirable that certain matters discussed in our opinion to you 
of July 10, 1947, relative to L. B. 543, be clarified. 


It is our opinion that L. B. 543 does not limit or restrict the authority 
which the Board of Control has heretofore exercised as the administrative 
agency of state assistance. It seems clear that the legislature intended 
that the authority of the loard of Control to regulate and supervise the 
administration of state assistance should remain unimpaired. Any diver- 
sion of this authority to the county boards or other agencies would be 
repugnant to the conditions under which Federal aid is granted and 
would jeopardize the status of Nebraska as a recipient of such assistance. 
This is clearly not what the legislature intended when it enacted L. B. 5438. 
The right of the Board of Control to supervise, regulate and administer 
state assistance is not affected by L. B. 543. 


The effect of L. B. 548 is to place a ceiling on the amount of assis- 
tance which can be granted to each recipient of twice the maximum amount 
of the contribution of the United States Government, and in order to 
raise the grant above this ceiling, action of the county board is necessary. 
This does not, however, preclude the Board of Control from requiring, 
by appropriate regulations, uniformity throughout the state of adminis- 
tration of grants to recipients, in conformity with Federal requirements, 
nor affect the right to review on appeal all grants or decisions of the 
several county boards, as provided in Section 68-319, R. S. 1943, as was 
the case prior to the enactment of L. B. 543. 


L. B. 548 amends Section 43-512 R. S. Supp. 1945, which is a part 
of the state plan under which this state qualifies for Federal assistance. 
The Federal Act under which assistance is granted to the several states 
requires that the state plan provide that this assistance shall be admin- 
istered by a single state agency; that it shall be administered uniformly 
throughout the state; and that the right of appeal to the state agency 
administering assistance shall be preserved. It must be presumed that 
the legislature, in enacting L. B. 548, intended to conform to these re- 
quirements. Had the legislature intended to vest authority to admin- 
ister the Act in the county boards or other agencies than the Board of 
Control, it would have achieved this result by independent legislation 
not affecting the state plan under which this state receives Federal aid. 


July 22, 1947 
BRIDGES IN OR NEAR TWO OR MORE COUNTIES 
Responsibilities Of Interested Counties To Repair And Rebuild 
Mr. R. Stanley Torpin, County Attorney, Merrick County, Central City: 


You state that a bridge across the Loup River, located in Nance 
County approximately three-fourths of a mile north of the boundary line 
between Merrick County and Nance County was damaged during a recent 
flood; that the course of the river has shifted to the south; and that 
the south approach to the bridge has been destroyed; that additional 
bridge construction and the construction of an approach is necessary; 
that in 1904 the county board of Merrick County entered into a written 
agreement concerning this bridge. You request our opinicn as follows: 
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“1. Does Merrick County have a legal right to assist in 
maintaining this bridge? 2. Is Merrick County obligated by 
Section 39-827, R. S. Nebraska Statutes of 1948, to share equally 
in rebuilding and repairing this bridge and approach.” 


A. Effect of the Agreement. We express no opinion as to the 
written agreement referred to in your letter. On the basis of what was 
submitted, it is not possible to determine whether any contract was ever 
made. If a binding contract was entered into by both counties and it is 
still in effect, then, presumably, that contract determines the rights and 
liabilities of the county. 


B. Duty Exclusive of Contract. Sections 39-827 to 39-830, inclusive, 
R. S. 1948, relate to bridges in or near two or more counties. These sec- 
tions were first enacted in their present form in 1879. Laws of 1879, 
page 142. Section 39-828 was amended in 1899. Chapter 57, Laws of 
1899. Section 39-827 and Section 39-828 provide in part as follows: 


“Bridges over streams which divide counties, bridges over 
streams on roads on county lines, and bridges over streams near 
county lines, in which both counties are equally interested, shall 
be built and repaired at the equal expense of such counties.” 


“For the purpose of building or keeping in repair such 
bridge or bridges, it shall be lawful for the county boards of 
such adjoining counties to enter into joint contracts. Such 
contracts may be enforced in law or equity against them jointly, 
the same as if entered into by individuals, and they may be 
proceeded against jointly, by any parties interested in such 
bridge or bridges, for any neglect of duty in reference to such 
bridge or bridges, or for any damages growing out of such 
neglect. If either of such counties shall refuse to enter into 
contracts to carry out the provisions of this section for the 
repair of any such bridge or bridges, it shall be lawful for 
the other said counties to enter into such contract for all 
needful repairs and recover by suit from the county in de- 
fault such proportion of the cost of making such repairs as 
it ought to pay, not exceeding one half of the full amount so 
expended. * 


Numerous cases Hee these sections have been decided by our 
Supreme Court. Until about 1916 bridges over boundary streams were 
a constant source of litigation. Some of the cases seem to be in ir- 
reconcilable conflict. Our opinion is based entirely upon the statute 
and the cases arising under the statute. 


C. Existence of Duty Exclusive of Contract. Two early cases 
decided before the amendment of 1899 held the statute applicable only 
where a contract had been entered into. State ex rel. Roe v. Kearney 
County, 12 Neb. 6, 10 N. W. 413. Brown vy. Merrick County, 18 Neb. 
355, 25 N. W. 355. In two later cases in which the statute was not 
mentioned, the court held that the duty to repair extended only to 
so much of such bridge as was physically located within the county. 
Dutton v. State ex rel. Pankonin, 42 Neb. 804, 60 N. W. 1043. State 
ex rel, Pankonin v. County Commissioners of Cass County. 58 Neb. 
244, 78 N. W. 491. These cases may be disregarded. 


Cass County v. Sarpy County, 63 Neb. 818, 89 N. W. 291, holds 
that the amendment of 1899 was valid and that it imposed an equal 
obligation upon adjoining counties to repair bridges regardless of any 
contract. On rehearing, 66 Neb. 473, 92 N. W. 635, the court reversed 
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itself on other grounds stating: ‘We are not shaken in our former 
opinion as to the validity and construction of the statute.” On second 
rehearing, 68 Neb. 476, 87 N. W. 352, the court again reversed itself 
on other grounds. A fourth opinion, 72 Neb. 93, 100 N. W. 197, overruled 
the motion for rehearing and upheld the third opinion, The case 
was tried and a verdict rendered for the defendant. The _ plaintiff 
appealed. The Supreme Court reversed the judgment, 90 Neb. 709, 
134 N. W. 270, and remanded the cause for further proceedings. 


The first opinion in the above case seems to have satisfactorily 
established the duty to repair in the absence of a contract. All later 
cases in which recovery was denied, appear to be the result of a failure to 
comply with the statute. 


D. Extent of Liability. Dodge: County v. Saunders County, 77 
Neb. 787, 110 N. W. 756, holds that each county is liable for one-half 
of the reasonable cost of necessary repairs. Platte County v. Butler 
County, 91 Neb. 132, 135 N. W. 489, holds that recovery is limited 
to “needful repairs.” The plaintiff had repaired a wooden bridge by 
installing three steel spans. The court agreed that this was the 
economical thing to do but held that the statute did not allow recovery 
in such a case. 


E. Repair Includes Rebuilding. In Buffalo County v. Kearney County, 
83 Neb. 550, 120 N. W. 171, plaintiff recovered one-half the cost of 
rebuilding and repairing a bridge over a boundary stream. 


In Colfax County v. Butler County, 83 Neb. 803, 120 N. W. 444, 
recovery was denied. This decision appears to have been based upon 
a failure to comply with the statute. The argument that repair in- 
eludes rebuilding is criticized in the opinion as being “strained con- 
struction.” 


In Brown County v. Keya Paha County, 88 Neb. 117, 129 N. W. 
250, the plaintiff recovered one-half the cost of repairing a bridge, 
the portion repaired having been entirely washed away and destroyed. 


In Cass County v. Sarpy County, 90 Neb. 709, 134 N. W. 270, the 
judgment for the defendant entered on a verdict based on a finding 
that instead of repairing a bridge the plaintiff had constructed a 
mew one was reversed as not sustained by the evidence. 


Platte County v. Butler County, 91 Neb. 182, 1385 N. W. 489, held 
the plaintiff could not recover the cost of repairing a wooden bridge 
repaired by the installation of new steel spans. The opinion relies 
upon Colfax County v. Butler County, 83 Neb. 803, 120 N. W. 444, and 
states that there is no liability to contribute to the construction of 
a new bridge. 


Buffalo County v. Hull et al., 93 Neb. 586, 141 N. W. 154, re- 
hearing denied 94 Neb. 78, 142 N. W. 293, and Buffalo County v. 
Kearney County, 95 Neb. 439, 145 N. W. 985, reaffirm the correctness 
of the opinion in 83 Neb. 550, 120 N. W. 171. 


In Keya Paha County v. Brown County, 99 Neb. 305, 156 N. W. 
507, plaintiff recovered one-half of the cost of repairing and rebuilding 
a bridge which had consisted of two separate spans. One of the 
bridges had been washed away and entirely destroyed. The court 
cited Section 39-827 as construed in Dodge County v. Saunders County, 
70 Neb. 442, 97 N. W. 617 and Brown County v. Keya Paha County, 
88 Neb. 117, 129 N. W. 250, as decisive of the questions involved. 
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Although the matter is not entirely free from doubt, the rule 
appears to be that the duty of repair includes rebuilding. 


F. Bridge Includes Approaches. In Central City v. Marquis, 75 
Neb. 233, 106 N. W. 221, there is a statement to the effect that the 
term bridge is seldom used or understood to include the approaches, 
but Brown County v. Keya Paha County, 88 Neb. 117, 129 N. W. 250, 
squarely holds that the duty to repair a bridge over a boundary 
stream also includes the duty to repair the approches to the bridge. 


G. Bridge Located Entirely Within Adjoining County. Dodge Coun- 
ty v. Saunders County, 70 Neb. 442, 97 N. W. 617, was an appeal from 
an order sustaining a general demurrer to a petition to recover one- 
half the cost of repairing a bridge across a boundary stream. The 
Supreme Court reversed the judgment and said that the purpose of 
the statute was to “provide for the building and repair of bridges 
required to travel from one county to an adjoining one and to im- 
pose expense equally upon both.” 


A second opinion overruled the motion for rehearing, 70 Neb. 451, 
100 N. W. 934. The court held that it was no objection that the 
bridge was located mainly within the territorial jurisdiction of the 
adjoining county. In this opinion, the court indicated that the legis- 
lature may require counties to bear the expense of repairing bridges 
not located within their boundaries. In a third opinion, overruling 
the second motion for rehearing, 70 Neb. 454, 97 N. W. 600, the court 
said that the question of the application of the statute to a bridge over 
one channel of a stream located wholly within one county was not raised 
by the pleadings and was not decided. 


The case was tried and a verdict directed for the plaintiff. The de- 
fendant appealed. The Supreme Court reversed the judgment, 77 Neb. 
787, 110 N. W. 756, on other grounds but said that both counties were 
liable for the repair of the bridges crossing the several channels of the 
Platte River on this road, even though some were located wholly within 
one county. 


Dawson County v. Phelps County, 94 Neb. 112, 142 N. W. 697, holds 
that a failure to show that the bridge repaired is over a channel in which 
the boundary line is located will not defeat recovery. 


It is our opinion that Merrick County not only has the legal right to 
assist in maintaining the bridge referred to in your letter but that it is 
liable for not to exceed one-half the cost of repairing or rebuilding this 
bridge and its approaches. 


July 28, 1947 
EMPLOYMENT AGENCY BEING THE QUESTION 


Company Securing Labor Service For Householders 
Company Collects From Householder and Pays The Employee 
Charge of 10c Per Hour Profit 


Mr. Donald P. Miller, Commissioner of Labor, Capitol Building: 
You state: 
“The Home Services and Company, Omaha, have an organi- 
—215— 


zation which operates as follows: People seeking employment 
register at their place of business and pay to the company a 
$15.00 fee. Any resident of Omaha who desires domestic help 
may call the company. The company then sends to the house- 
holder one of the individuals who has registered with them. The 
householder does not pay the worker for the work done but pays 
the company on an hourly basis for furnishing the services, the 
hourly rate paid the company being higher than the hourly rate 
the company pays the worker. For example, the company might 
send out a man to wash windows. This might take 6 hours. The 
householder pays the company for 6 hours work at the rate of 85¢ 
an hour. The company then pays the worker for the work at 
75¢ an hour.” 


You then inquire whether said company is an employment agency, 
which is required to be licensed under the laws of the State of Nebraska. 


We have considered these facts in connection with the contract which 
is entered into between the employee and the Home Services and Company, 
a copy of which you submitted with your request. 


It is our opinion that this company is an employment agency under 
the definition of the same as found in section 48-501, R. S. 1943. 


July 28, 1947 
COUNTY ROADS 


County Board’s Authority To Employ And Fix Compensation 
For Competent Engineer To Aid The County Highway Commissioner 


Mr. Russell A. Souchek, County Attorney, Seward: 
We have your letter of July 8 in which you say: 


“The County Board is interested in appointing an assistant 
to the member of the County Board now acting as County High- 
way Commissioner, designating such assistant as County High- 
way Engineer or as Assistant County Highway Commissioner 
and providing an adequate salary and allowances for mileage and 
expenses. If such an appointment can be made, request you 
advise us from which funds the salary and expenses of the 
assistant would be paid. 


“We would appreciate your opinion also as to whether or 
not the County Board has authority to appoint a County 
Engineer.” 


Section 39-501 R. S. 1943 provides in part that in counties of less 
than 50,000 population the county board “shall appoint as county highway 
commissioner the county surveyor, or some member of the county board, 
or some other competent person who is a practical road builder.” 


Counties are creatures of statute and the county board has only those 
powers conferred on it by the constitution and statutes or reasonably 
implied therefrom and necessary to the performance of its full duty. 


A careful examination of the statutes fails to disclose any power, 
express or implied, conferred on the county board to create the office 
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of County Engineer or Assistant County Highway Commissioner as such, 
and without the creation of such offices by the constitution or statutes, 
express or implied, those offices cannot exist as such. 


This is not to say that the county board does not have the authority 
to employ the services of a competent engineer to aid in the construction 
and maintenance of county roads and to pay a reasonable compensation 
for such services, including mileage and expenses. A county is a body 
politic and corporate, Section 23-101 R. S. 1943, and its powers are exer- 
cised by the county board, Section 23-103 R. S. 1943. It has power “to 
make all contracts and to do all other acts in relation to the property 
and concerns of the county necessary to the exercise of its corporate 
powers.” Section 23-104 R. S. 1943. 


There are numerous sections of the statute making it the duty of 
the county board to lay out, open, acquire, construct, repair and maintain 
the county roads, and we think there is ample authority for the county 
board, by appropriate resolution, to employ and fix the compensation and 
allowance of a competent engineer to aid the County Highway Commis- 
sioner in his duties, but the responsibility for the performance of his 
statutory duties still rests with said County Highway Commissioner. 


July 28, 1947 
COUNTY COURT HOUSE REMODELING 
Question Of Advertising For Bids Where Cost Is Estimated At $1250 
Mr. James T. Nelson, County Attorney, Franklin: 


You state that the county board of Franklin County is planning to 
remodel an office in the courthouse and the estimate of the expense of 
such work is approximately $1250. You inquire whether there should be 
a public letting of the contract by advertising for bids or whether the 
board may let such a contract without advertising. 


The applicable statute is Section 23-324.05, R. S. 1948, which provides 
in part: 


“All purchases of and contracts for supplies, materials, 
equipment and contractual services, and all sales of such per- 
sonal property which has become obsolete and unusable shall be 
based, wherever feasible, on competitive bids. If the amount of 
expenditure or sale is estimated to exceed five hundred dollars, 
sealed bids shall, unless otherwise provided in this act, be 
solicited by public notice inserted at least one time in a legal 
newspaper of general circulation in the county at least five 
calendar days before final date of submitting bids. * * *” 


July 28, 1947 
SCHOOL RURAL DISTRICTS 


Annexing District Where School Not Maintained 
For Two Consecutive Years 


Mr. A. F. Alder, County Attorney, Taylor: 
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You state that in one of the rural school districts of Loup County 
no school has been maintained for more than two years, last past, for 
the reason that there were no children of school age; that the district 
organization has been maintained, annual meetings held, and taxes levied, 
that there is at this time one child in the district who will be five years 
of age in March, 1947; that if the land contained within this district 
is annexed to an adjoining district the closest school for this child to 
attend will be eight or nine miles distance. You inquire whether it is 
mandatory that the county superintendent annex the land in this district 
to adjoining districts. 


Under section 79-137 R. S. 1948 as interpreted by the Supreme Court 
in the case of State ex rel Higgs vs. Summers, 118 Neb. 189, 223 N. W. 
957, the discretion does not rest with the county superintendent but it 
is his duty to attach the territory of the district to one or more ad- 
joining districts. 


Two Attorney General opinions have been rendered on similar prob- 
lems. Reports of the Attorney General for the State of Nebraska, 1945-46, 
pages 203, 204. 


Prior to the amendment of the above mentioned section in 1909, the 
county superintendent had discretion in this matter. School District vs. 
Wheeler, 25 Neb. 199, 41 N. W. 143; Cowles vs. School District, 23 Neb. 
655, 37 N. W. 493; School District vs. School District, 55 Neb. 716, 76 N. W. 
420. The adoption of the amendment, however, took this discretion from 
the county superintendent, and it is mandatory that he annex the dis- 
‘trict in cases where no school has been maintained for two consecutive 
years. 


July 28, 1947 
WEED ERADICATION DISTRICTS 


Procedure For Including Land In An Adjoining County 
“Mr. James H. Anderson, County Attorney, Scotts Bluff County, Gering: 
You requested our opinion as follows: 


“Some questions have arisen with respect to the attachment 
of additional land to the Scotts Bluff County Noxious Weed Dis- 
trict, such additional land being located in Sioux County, Ne- 
braska, and with respect to which I would like your opinion. 
The procedure for including additional territory where more 
than one County is involved is not so clear. 


“A petition has been filed in Sioux County for this purpose 
and it is now the desire of the Sioux County Authorities to 
file a certified copy of that petition in Scotts Bluff County in 
order to comply with Section 2-913 of the Revised Statutes of 
Nebraska for 1943 providing for the filing with the County Clerk 
of each County in which lands to be included in the proposed 
district are situated, a petition signed by the persons mentioned 
in Section 2-912. It is my contention that in order to comply 
with this statute it takes an original petition filed in each county 
and not an original petition filed in one county and a certified 
copy of that petition in the other, but as to the above I would 
appreciate your opinion. 
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“There is also a question as to whether the parties signing 
the petition to be filed in Scotts Bluff County, Nebraska, should 
not be residents of Scotts Bluff County. I would appreciate your 
opinion as to these questions.” 


Section 2-922 R. S. Supp. 1945 provides in part: 


“Additional territory may be included within a district which 
has been previously organized by filing with the county clerk 
of the county or each county having land in such district a 
petition signed by the same number or percentage of qualified 
signers as is required by section 2-912. * * *” 


It is our opinion that duplicate petitions should be filed, one with the 
county clerk of each county. 


Sections 2-912 and 2-913, R. S. Supp. 1945 provide in part: 


“Twenty-five or more landowners owning land (1) in any 
contiguous body, (2) outside the corporate limits of a city or 
village and (3) situated in one or more counties in this state 
may form a district for the eradication of noxious weeds under 
the conditions specified in sections 2-912 to 2-922; Provided, 
however, that less than twenty-five landowners may form 
such a district if they constitute fifty-one per cent or more of 
such landowners in any such contiguous body. * * *” 


“The landowners, mentioned in section 2-912, who are de- 
sirous of forming such a district, shall file a petition with the 
county clerk of each county in which there is land to be in- 
cluded in the proposed district, signed by the number or per- 
centage of such landowners required by said section. * * *” 


It is our opinion that landowners of both counties may sign a 
petition to be filed under section 2-922, R. S. Supp. 1945, if their land 
is contiguous with that of the other signers. 


July 28, 1947 
COUNTY SOLDIERS’ RELIEF COMMISSION 
Appointment Of New Board And Effect On Old Board 
Mr. Elven A. Butterfield, County Attorney, Neligh: 
We have yours of July 18 in which you say: 


“What effect does the appointment by the County board of 
the Sailors’ and Soldiers’ board under the new law have upon the 
old board that was in existence at the time this law became ef- 
fective. Does the new board take over the duties of the old. 
board, and thus eliminate the old board?” 


The old board, so called, had existence by virtue of Sections 80-101, 
80-102, R. S. 1943. The title to L. B. 240 provides in part as follows: 


“A pill for an act to amend sections 77-1605, 80-101 and 
80-102, Revised Statutes of Nebraska, 1943, * * * to repeal the 
original sections.” 
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Section 5 of L. B. 240 provides as follows: 


“That original sections 77-1605, 80-101 and 80-102 Revised 
Statutes of Nebraska, 1943, are repealed.” 


It is the general rule that where a statute is repealed and there is 
no saving clause or general statute limiting the effect of the repeal, the 
repealed statute, in regard to its operating effect, is considered as if it 
never existed. See 50 Am. Jur. 532. 


L. B. 240 carried the emergency clause and was approved March 20, 
1947, hence since said date has been the law of this state, and likewise, 
the provisions of Section 80-101 and 80-102 have had no force or effect 
since said date. Hence the “new board” must take over the duties of the 
“old board” in accordance with the terms of L. B. 240 and L. B. 187 
and the “old board” passes out of existence. 


July 30, 1947 
POLITICAL PARTIES’ NATIONAL CONVENTIONS 
Endorsing Candidates For Delegates And District Delegates 
Hon. Frank Marsh, Secretary of State, State House: 


You inquire whether it is the duty of the pre-primary party con- 
ventions to endorse candidates for delegates to the party national con- 
ventions. 


Sec. 32-1177, R. S. 1943, provides in part: 


“# * * Said State convention shall make endorsements of 
candidates for all party, state and national offices for which 
nomination or election-at-large is to be made at the forthcoming 
primary election. * * *” 


The delegates to the party national convention are the representatives 
of the party within the state and are “party officers”. 


It is, therefore, the duty of the party state convention to endorse 
candidates for delegates and alternates-at-large. Candidates for district 
delegates and alternates must be endorsed by the congressional district 
conventions. 


July 30, 1947 
SCHOOL LAND LEASES 
Limitations On Number Of Acres An Individual May Lease 
Board of Educational Lands & Funds, State House: 


You inquire whether the provisions of section 72-232, as amended 
by L. B. 33, Sixtieth Session Nebraska State Legislature, authorizes a 
lessee to acquire a lease of school lands which is not bounded entirely on 
two sides by land owned or operated by such lessee if such lessee is 
already the owner of a school land lease or leases which are bounded en- 
tirely on two sides by land owned or operated by such lessee. 
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Section 72-232 as amended provides in part as follows: 


“No individual, partnership or corporation shall be entitled 
to hold under lease a total of more than six hundred and forty 
acres of state educational lands, whether the same be acquired 
by direct lease or by assignment; Provided, said limitation shall 
not apply where the land to be leased is bounded entirely on two 
sides thereof by lands owned or operated by such applicant or 
assignee.” 


The above section seems to clearly require that the land “to be 
leased” must come within the limitations of the above quoted proviso 
and that the fact that a lessee now holds land under lease which comes 
within said qualification does not entitle such lessee to acquire additional 
land under school land lease. 


July 30, 1947 
CHILDREN ABANDONED; ADOPTION 


Allegation of Abandonment In The Petition 
Consent of Parents, Mother, Board of Control, Guardian, 
Or Licensed Child-Placement Agency 


Mr. Donald H. Weaver, County Attorney, Hall County, Grand Island: 


You have requested our opinion as to the consent required for the 
adoption of two minor children who have been abandoned by their parents 
and are now living in a private home. 


Sees, 43-104 and 43-105, R. S. 1948, provide: 


43-104.. “No adoption shall be decreed unless the petition 
therefor is accompanied by written consents thereto executed by 
(a) the minor child, if over fourteen years of age, (b) any court 
having jurisdiction of the custody of a minor child by virtue of 
divorce proceedings, and (c) both parents, if living; the surviving 
parent of a child born in lawful wedlock; or the mother of a 
child born out of wedlock; except that ‘consent shall not be 
required of any parent who shall: (i) have relinquished said child 
for adoption by a written instrument; (ii) have abandoned said 
child for at least six months next preceding the filing of the 
adoption petition; (iii) have been deprived of the custody of 
such child by the order of any juvenile court of competent juris- 
diction by reason of such child having been declared a dependent 
or neglected child, within the provisions of sections 43-201 to 
43-227; or (iv) be incapable of consenting.” 


48-105. “If consent is not required of both parents, if living, 
or the surviving parent of a child born in lawful wedlock or the 
mother of a child born out of wedlock, because of the provisions 
of (c) (i), (ce) Gi), (ce) (iii) or (c) (iv) of section 43-104, 
substitute consents shall be filed as follows: (1) Consent to the 
adoption of a minor child, who has been committed to the State 
Home for Dependent Children or the Board of Control, may be 
given by the Board of Control or its duly authorized agent in 
accordance with section 83-245; (2) where a parent has relin- 
quished a minor child for adoption to any child placement agency 
licensed or approved by the Board of Control of the State of 
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Nebraska or its duly authorized agent, consent to the adoption 
of such child may be given by said agency; (3) in all other cases 
where consent cannot be given as provided in subsection (c) of 
section 43-104, consent must be given by the guardian of such 
minor child appointed in accordance with sections 38-101 to 38- 
120 or sections 48-201 to 43-227, which consent shall be approved 
by the court having jurisdiction of such guardianship.” 


It is our opinion that the consent of the parents is not required but 
that an allegation of abandonment should be included in the petition. 
In addition, the consent of the Board of Control, a duly licensed child- 
placement agency, or a guardian appointed under Secs. 38-101 to 38-120 or 
Sees. 43-201 to 43-227, R. S. 1948, should be filed with the petition. 


July 31, 1947 
LIQUOR DEALERS’ LICENSES 
Effect of Community Property Law On Licensing of Dealers 


Mr. R. E. Brega, Chairman Nebraska Liquor Control Commission, State 
House: 


You inquire as to the effect of the recently enacted Community 
Property Law on the licensing of liquor dealers. 


In my opinion, the Community Property Law, (L. B. 410) will not 
change, or in any way affect the licensing of liquor dealers. The license 
is a personal privilege or franchise and not a property right, and even 
though the business in which the licensee is engaged is community 
property, the license can be granted only to an individual, and the spouse 
of the licensee has no right or interest of any kind in such license. 


July 31, 1947 
SCHOOL DISTRICTS IN CITY CHANGING BOUNDARY 
Showing As to Proper Posting of Legal Notice of Petition 

Mr. Wayne O. Reed, Superintendent of Public Instruction, State House: 


You submit for our consideration, the correctness of a ruling made 
by your office to the effect that sections 79-109 and 79-110, R. S. 1943, are 
not applicable to a city school district. 


These sections provide as follows: 


“The county superintendent shall not refuse to change the 
boundary line of any district or to organize a new district when 
he shall be asked to do so by a petition from each school district 
affected, signed by two thirds of all the legal voters in such 
district. A notice of the petition, containing an exact statement 
of what changes in district boundaries are proposed, and when the 
petition is to be presented to the county superintendent, shall be 
posted in three public places, one of which places shall be upon 
the outer door of the schoolhouse, if there be one, in each district 
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affected, at least ten days prior to the time of presenting the 
petition to the county superintendent; Provided, changes affect- 
ing cities shall be made upon the petition of the board of 
education of the district or districts affected.” 


“A list or lists of all the legal voters in each district or 
territory affected, made under the oath of a resident of each 
district or territory, and a sufficient showing that the legal 
notice provided for in section 79-109 has been properly posted, 
shall be given to the county superintendent when the petition 
is presented. By ‘legal voters’ herein is meant all who are legal 
voters at an election for school district officers.” 


The language of 79-109 is quite clear in exempting city districts from 
the requirement of having two thirds of all the legal voters in the district 
affected sign the necessary petition to make a boundary change. The 
statute is equally explicit in requiring a public posting of the notice of the 
petition at least ten days prior to the time of presenting the petition to 
the county superintendent. The statute must be read as a whole in order 
to accurately determine the intention of the legislature. If there is any 
seeming conflict in language, the true intent is to be ascertained from all 
that is said in the act on the same subject matter. (State v. Ure, 91 Neb. 
31, 185 N. W. 224.) 


The requirement as to the list of legal voters as set forth in section 
79-110 is apparently for the purpose of determining whether or not the 
petition submitted contained two thirds of the qualified voters. The filing 
of this list for cities is, therefore, unneccessary, but the requirement that 
a showing be made that legal notice has been properly posted applies 
equally to city districts. 


July 31, 1947 
PAR CHECK LAW 


Threatened Procedure (if carried out) by A Nebraska Bank 
To Make a Charge For Cashing Checks Drawn On It 
Except Where Payment Can Be Made Over The Counter, 
Would Be A Criminal Offense 


Hon. J. F. McLain, Director of Banking, Capitol Building: 
You write as follows: 


“There are inclosed for your information and consideration 
copies of the following: Letters dated July 21, 1947 addressed 
‘To All Correspondent Banks and Federal Reserve Bank,’ ‘All 
Correspondent Banks and Federal Reserve Bank’; a notice of 
warning; a statement pertaining to par check law. You will 
note the letters and notice of warning are signed by E. E. 
Placek, president, Bank of Prague, Prague, Nebraska. 


“It is our understanding all of the foregoing have been mailed 
to various banks and to the federal reserve bank. These letters 
are to the effect that on and after July 31, 1947 the Bank of 
Prague will make a charge of ten cents per hundred or fraction 
thereof for issuing and remitting a draft in payment of cash 
letters.” 
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You ask our opinion as to whether the proposed procedure indicated 
by Mr. Placek is contrary to the provisions of Sec. 8-163.01. R. S. Supp. 
1945, commonly known as the “par check law.” 


The letter of the Bank of Prague, dated July 21, 1947, and addressed 
to all correspondent banks and the federal reserve bank, reads as follows: 


“On and after July 31, 1947, all checks drawn on us will be 
paid at par, only over the counter of our Banking House in 
Prague, Nebraska. 


“Tf remittance by draft is requested, your letter must clearly 
indicate that we are permitted and authorized to make a charge 
for such service, otherwise all items will be returned. 


“Our charge for issuing and remitting by draft is 10 cents 
per hundred or fraction thereof.” 


Accompanying the foregoing letter is another ietter of the same 
date, written by the Bank of Prague to all correspondent banks and the 
federal reserve bank, which reads as follows: 


“In conformity with the enclosed notice that all checks 
drawn on us will be paid at par, only over the counter of our 
Banking House in Prague, Nebraska you may desire to save the 
expense of bringing such checks to our Banking House for pay- 
ment, and if so, it will be necessary that you mail us a letter 
permitting and authorizing us to make a charge for issuing a 
draft to cover items sent to us, by you, for collection and 
remittance. 


“We want such a letter in our file to show that we have 
been authorized to make a charge for issuing a draft to cover 
postage, stationery and other expense in connection therewith.” 


In addition to the two letters quoted above, the Bank of Prague has 
issued a “Warning,” which reads as follows: 


“Any Bank, officer or employee of a bank or any firm, 
corporation or any individual attempting to mislead or deceive 
any depositor or customer, by letter or by word of mouth, that 
the Bank of Prague refused to cash his check will subject itself 
or himself to action for damages. The laws of Nebraska expressly 
provide that the Bank of Prague may refuse to pay any or all 
checks except over the counter of its Banking House.” 


Accompanying these letters is a quotation from the opinion of the 
Supreme Court of Nebraska in the case of Placek v. Edstrom, 146 Neb. 
79, 17 SCJ 79, the quotation being as follows: 


«“ * * * The bank’s duty to its depositor is to honor and pay 
its checks if, when presented the drawer has on deposit sufficient 
funds available for that purpose. That duty is fully discharged 
when the bank receives, honors, and pays the depositor’s check 
and complies with the order contained therein to pay the sum 
certain. However, that duty is subject to the common-law right 
of the bank, preserved by section 62-213, R. S. 1943, to refuse 
to pay checks drawn upon it as drawee otherwise than at its own 
counter. Therefore, the bank may insist that the holder or his 
representative receive payment over the counter and is not 
required to forward the proceeds to another place. * * * ” 


—224— 


_ The procedure which the Bank of Prague proposes to follow, accord- 
ing to its letters and statements quoted above, is exactly the same 
procedure which it alleged that it proposed to follow in its petition in 
the case of Placek v. Edstrom, supra, and which it asked the court to 
approve as being in compliance with the “par check law.” The supreme 
court held, however, that this procedure violates the law. 


The law is very clear, and is stated by our supreme court in Placek 
v. Edstrom, supra, that a state bank may refuse to cash checks drawn on 
it which are not presented for payment over the counter. However, if 
it undertakes to pay checks sent to it by mail, it must pay them at par. 
When a check is sent to the Bank of Prague by mail for payment, the 
bank has two alternatives: (1) it may refuse to pay the check; or (2) it 
may pay the check at par. To pay the check at anything less than par 
constitutes a criminal offense under our laws, and it is still a crime even 
though the corresponding banks have signed an agreement permitting it 
to be done. A contract to perform a criminal act is void. 


The warning issued by the Bank of Prague in no way changes the 
present law pertaining to libel and slander. 


July 30, 1947 
TAXING PROPERTY OF STATE AND NATIONAL BANKS 


Equipment And Other Tangible Personal Property 
Former Opinion Revised To Exempt Nat’l Banks From The State Tax 
But State Banks Are Not Thereby Exempt From The State Tax 


Mr. Robert N. Armstrong, State Tax Commissioner, Capitol Building: 


You call attention to our opinion to you of May 12, 1947, with refer- 
ence to taxation of tangible property of state and national banks, in 
which we expressed the opinion that the tangible personal property of 
state and national banks should be listed and taxed separately and in 
addition to the real estate and the intangible property of such banks. 


You have submitted with your letter copies of the following letters: 
E. W. Rossiter to Carl G. Swanson, dated May 31, 1947; Thomas B. Paton 
to E. W. Rossiter, dated May 28, 1947; Martin Saxe to Thomas B. Paton, 
dated May 23, 1947; L. R. Newkirk to Nebraska Bankers Association, 
dated June 5, 1947; and original letter of Mr. Carl G. Swanson to your- 
self, dated June 17, 1947. You ask for our ruling on the objections raised 
in these letters to our opinion. 


The letters, of which you submit copies, call attention to Section 
5219 U.S. Rev. St. (Sec. 548, Title 12, U. S. C. A.) and cases in which this 
statute has been construed. The rule appears to be well established that, 
under this statute, the fixtures and other tangible personal property of 
a national bank cannot be taxed by the state. 


This rule as to the tangible personal property of national banks 
makes it necessary that we reconsider our opinion as to taxation of the 
tangible personal property of state banks. Here we are confronted with 
two opposing views, each based on a provision of our State Constitution 
and each apparently supported by well-considered decisions of our 
Supreme Court. 


It is contended on the one hand that, if the tangible personal property 
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of national banks cannot be taxed, then to tax the same property of state 
banks would be to violate Section 1, Art. VIII of the Constitution of 
Nebraska, which requires that property taxes shall be uniform as to class, 
because state banks would be taxed at a higher rate than national banks. 
In support of this proposition are cited State Bank of Omaha v. Endres, 
109 Neb. 753, 192 N. W. 322; Central National Bank v. Sutherland, 113 
eb, 202 N. W. 426 and State v. Ord State Bank, 117 Neb. 189, 220 
« W. 265. 


On the other hand, Section 2, Art. VIII of the State Constitution 
contains this provision: 


“No property shall be exempt from taxation except as 
provided in this section.” 


The tangible personal property of state banks is not included among the 
exemptions enumerated in the Constitution. Furthermore, Section 1, 
Art. VIII, which requires uniformity, also requires that all tangible 
property be taxed, for the language of the constitutional provision is: 


“* * but taxes shall be levied by valuation uniformly and 
Broporcionstely, upon all tangible property. * *” (Emphasis sup- 
plied.) 


It appears, therefore, that while the Constitution requires uniformity 
in taxation, it also requires that all tangible property not specifically 
exempt by the Constitution itself shall be taxed. Undoubtedly an agency 
of the Federal Government, which national banks admittedly are, may 
not be taxed by the states without the consent of Congress and to the 
extent permitted by Congress. It does not appear reasonable, however, 
that the property of a Nebraska corporation should escape taxation, in 
violation of the Constitution of this State, merely because the property of 
a similar corporation organized under the laws of the United States as 
a Federal agency cannot be taxed by the state. This would give Congress 
a control over the internal affairs of this state beyond anything yet con- 
templated or approved by the courts. 


I do not find that the precise question here considered has been 
passed upon by our Supreme Court. Our Court has said, however, that 
a distinction between foreign and domestic corporations for purposes 
of taxation is reasonable and not void for lack of uniformity Bute v. 
Hamilton County, 113 Neb. 230, 202 N. W. 616. It has been held in 
other jurisdictions that a statute which taxes property of a certain class 
but exempts property within the class which by reason of its ownership 
is beyond the power of the state to tax is not unconstitutional as a 
violation of the rule requiring uniformity. In re Wolverine Oil Co., 
(Okla.) 154 P. 362, L. R. A. 1916 F. 141; State v. Missouri K. & T. R. 
Co., (Tex.) 100 S. W. 146; 51 Am. Jur. 524, Sec. 521. 


For the reasons given, it is our opinion that the tangible personal 
property of state banks is subject to taxation and should be listed and 
assessed separately and in addition to the real estate and intangible 
property owned by these banks. 
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July 30, 1947 
NURSES’ TRAINING REQUIREMENTS 


Considering Part-Time Work In Outstate Schools 
All Courses Must Conform To Meet Nebraska Statutes 
To Properly Accredit The Nebraska Graduating School 


Blanche Graves, Director, Bureau of Education and Registration for 
Nurses, State House: 


You state that Union College gives a pre-nursing course of two 
semesters and a summer term, following which the student receives her 
clinical experience in Colorado at Boulder Sanitarium and Porter Hospital, 
Denver, returning to Union College for her last semester’s work. The 
student then receives her nursing diploma and bachelor of nursing degree 
from Union College. You inquire as to the accrediting by each of the 
two states. 


Sec. 71-1111, R. S. 1948, states: 


“The Bureau of Education and Registration for Nurses 
shall adopt and promulgate such rules and regulations, not incon- 
sistent with law, as it may deem necessary to properly carry out 
the provisions of this act, and to effectuate its purpose shall 
* * * (2) establish a system of inspection of schools of nursing 
in Nebraska; (3) register as accredited such schools as shall 
meet the requirements of law and the rules and regulations 
of the bureau as to courses, standards and management; * * *” 


The requirements to be met by schools are set out in Sec. 71-1110, 
R. S. 1943, which says: 


“An accredited training school within the meaning of this 
act shall be further defined as (1) a school primarily or by 
affiliation connected with a general hospital, having a daily 
average of not less than fifty patients, teaching theory and 
practice of nursing as provided by the current curriculum of 
the National League of Nursing Education, and giving a system- 
atic three-year course of training covering the subjects referred 
to in section 71-1109; and (2) a training school which regularly 
publishes a catalog giving the requirements for graduation.” 


In analysis of these statutes, it may be noted that there is no re- 
quirement that the general hospital connected with the school be in the 
same state as the school. And it follows that a hospital in another 
state, in order to meet the requirements of the Nebraska statute, need 
not conform to the other state’s standards. 


So far as the statutory requirements are concerned, it is important 
only that the hospital which is connected with the college conform to 
the Nebraska statutes, if Union College is to have an accredited training 
school. The Nebraska board cannot control the Colorado hospital, but 
the Nebraska board can withhold approval from Union College if the 
hospital with which it is connected does not come up to the provisions of 
the Nebraska statutes. For Union College to be accredited by the Ne- 
braska bureau, it is sufficient if the qualifications of the Colorado hospitals 
equal the Nebraska legal requirements. 
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July 31, 1947 
HISTORICAL SOCIETY (STATE) 
Authority To Dispose of Books Not Pertinent To Nebraska History 


Mr. James C. Olson, Superintendent Nebraska State Historical Society, 
State House: 


You say: 


“The State Historical Society has a large accumulation of 
books not pertinent to the history of Nebraska and the West, and 
of no use to the Society. In order to make room for material 
in our field these must in some way be disposed of. It is our 
thought that the best way to do this would be to offer them, for 
payment of cartage, first to the libraries in the state and second 
to libraries in other states which might be interested, and to 
destroy those which none of the foregoing desire.” 


At no place do the statutes of Nebraska give any officer of the 
Nebraska State Historical Society the power to dispose of property of that 
society. Under 51-111, Revised Statutes of Nebraska, 1943, some infer- 
ence of such power might have been drawn. This section reads: 


“To enable the state library and the Nebraska State Histori- 
cal Society to augment their respective collections by effecting 
exchanges with other societies and institutions, the State of 
Nebraska hereby donates to the state library one hundred copies 
of each of the several publications of the state, its officers, 
societies and institutions, except the reports of the Supreme 
Court; and to the Nebraska State Historical Society, fifty volumes 
of the same publications, as the same shall be issued.” 


This section, however, was repealed by L. B. 73 of the Sixtieth 
Session of the Nebraska Legislature. L. B. 73, Nebraska 1947 Laws, S. C. 
J. 143. The present 51-111 reads: 


“* * * Two copies of each of such publications are also 
donated to the Nebraska State Historical Society as issued for 
historical purposes. * * * ” 


Therefore, such inference of power cannot be drawn from this section. 


The power to dispose of surplus, damaged, defective or duplicate books 
was specifically given to the directors of the state library by section 
51-108, R. S. 1943. Also by sections 23-356 and 23-357, R. S. Supp. 1945, 
the custodian of county records of a certain age may ask permission from 
the District Court to destroy the same, and may destroy them provided 
that the Judge grants this permission and the order of destruction is 
properly filed. 


It must be presumed that the legislature does not pass needless 
legislation and it therefore follows that prior to the passage of these 
statutes there was no authority to destroy these records, and it therefore 
follows that there is no authority for the Historical Society to destroy 
surplus records without express legislative authority. 
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August 1, 1947 
OLD AGE ASSISTANCE 


Lien On Real Estate Owned By a Recipient 
Advisability of Recording The Certificate For Assistance 


Mr. Neil C. Vandemoer, Director of Assistance, Capitol Building: 


With reference to the provisions of L. B. 546 creating a lien on real 
estate, you write as follows: 


“The issuance of an old age assistance certificate is provided 
for in Section 68-208, Revised Statutes of Nebraska 1945 Supple- 
ment: 


« «If the finding of the board, or of the Board of 
Control on appeal, is for the payment of old age assistance 
to the applicant, the director shall issue in triplicate an old 
age assistance certificate, which shall state the date of 
issuance, the name, age and residence of the applicant, and 
the amount of the monthly payment which he or she shall 
receive...” 


“L. B. 546 passed at the 60th Session of the Nebraska Legis- 
lature provides that old age assistance payments shall be a lien 
against real estate owned by recipients of assistance and that 
notice of such lien shall be given by recording the old age 
assistance certificate, L. B. 546, Section 1 (2): 


“ “The assistance benefits any recipient of old age assis- 
tance shall receive shall be a lien on any real estate owned 
by the recipient of such assistance from and after the date 
of the filing of the certificate as provided in this section. 
Whenever a certificate is issued for such assistance to any 
person in whom the title to any real estate is vested, a copy 
of such certificate shall be indexed and recorded in the 
manner provided for the indexing of real estate mortgages 
in the office of the register of deeds or county clerk of the 
county in which the real estate is situated and such recording 
and indexing shall constitute notice of such lien.’ 


“A question has arisen regarding the procedure of recording 
old age assistance certificates. Is it sufficient to record the old 
age assistance certificates in their present form, or is it necessary 
to have the legal description of the real estate appear on each 
certificate before it is recorded? If the certificates are recorded 
in their present form, they can be indexed only alphabetically 
according to the names of the recipients; but if the certificate is 
enlarged so as to include a legal property description, the certi- 
ficates can also be recorded against the description of the particu- 
lar real estate owned by the recipient.” 


As you point out, Sec. 68-208, R. S. Supp., 1945, provides what the 
contents of the old age assistance certificate shall be. L. B. 546 does not 
require that these certificates contain a description of the real estate 
owned by the recipient. As we interpret its language, L. B. 546 provides 
for a lien on any real estate which the recipient owns at the time the 
certificate is filed or which may thereafter be acquired by him. Obviously 
it could not contain a description of real estate acquired by the recipient 
after the date of the filing of the certificate. We believe that the lien 
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created by the filing of an assistance certificate is similar to’ the lien 
of a judgment and applies to all real estate owned or thereafter acquired 
by the recipient, and such real estate need not be described in the 
certificate. 


When title to real estate is vested in the recipient at the time the 
certificate is filed, we recommend that a description of such real estate be 
included in or attached to the certificate as an aid to the recording 
officer in recording and indexing the certificate. As we interpret L. B. 
546, the act imposes a duty on the register of deeds or the county clerk 
to record and index the certificate against any real estate owned or there- 
after acquired by the recipient, but cooperation from your department 
will greatly lighten the task of the recording officer. 


August 5, 1947 
SCHOOL CONSOLIDATED DISTRICTS 


Discontinuing A District And Attaching To A Consolidated District 
Requirements Of Petition 


Mr. L. M. Clinton, County Attorney, Sidney: 


You inquire whether the provision of Section 79-111 R. S. 1948 which 
states, “One District may be discontinued and its territory attached to 
an adjoining District or Districts upon a petition signed by one-half of 
the legal voters of each District affected,” authorized the attachment to 
a consolidated school district. 


We have examined the statutes pertaining to consolidated school 
districts, and it is our opinion that the above provision is sufficient to 
authorize the annexation, in whole or in part, to a consolidated school 
district, if sufficient signatures’are secured from each district affected. 


August 5, 1947 
BUILDING AND LOAN ASSOCIATIONS 


Authority To Make Mortgage Loans Insured 
By The Fed. Housing Administrator 


Mr. J. F. McLain, Director of Banking, Capitol Building: 
You write as follows: 


“A number of State chartered Building & Loan Associations 
are desirous of having the privilege of occasionally making in- 
sured mortgage loans and advances of credit as are eligible, and 
qualify for insurance, pursuant to the National Housing Act. 


“The Federal Housing Administrator will insure real estate 
mortgage loans up to 80% of the appraised cash value of the 
security. Some of our Building and Loan Associations raise 
the question: 


‘Are they legally authorized to make real estate mortgage 
loans that are not specifically qualified as set forth in 
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Section 8-319, Revised Statutes of Nebraska, 1943, as amended 
and effective Februry 12, 1945?’ 


“Section 8-323 and Sections 8-711, 8-712 and 8-713 all appear 
to have a material bearing upon the eligibility of real estate 
mortgage loans for insurance. 


“The Federal Housing Administrator requires that all 
mortgage loans to be eligible for insurance must be prepared 
according to their “Mortgage Note” and “Mortgage” forms. 
A copy of each is enclosed. Please note these forms are nego- 
tiable, whereas Section 8-321 in part states: 


‘No evidence of indebtedness taken by said association for 
the return of any loan shall be negotiable in form, and 
whatever be its form every such evidence of indebtedness 


shall be nonnegotiable in law except as hereinafter provided, 
FORE SH 9? 


We will appreciate receiving your opinion as to whether our 
State chartered Building & Loan Associations are legally auth- 
orized to contract and function real estate mortgage loans that 
meet the requirements of the Federal Housing Administrator.” 


As your letter points out, Section 8-321 R. S. 1948, requires that 
no evidence of indebtedness taken by a building and loan association 
shall be negotiable in form. The “mortgage note” and “mortgage” forms 
which the Federal Housing Administrator requires shall be used are 
negotiable in form. 


Section 8-321 was enacted in its present form by the 1943 session 
of the legislature, approved March 8, 1943. Section 8-323 R. S. 1943, 
was enacted at the same time as a part of the same act. Section 8-323 
R. S. 1943, provides: 


“Any building and loan association is hereby authorized, 
with the approval of its board of directors, to assign its mort- 
gages and the evidence of debt secured thereby to the Home 
Owners’ Loan Corporation created by act of Congress of the 
United States under the act cited as the ‘Home Owners’ Loan 
Act of 1933’, or such other corporation as may be created by 
authority of the United States government, or as an instru- 
mentality of the United States government, and to accept as 
consideration for such assignment, cash or bonds of such Home 
Owners’ Loan Corporation or such other corporation as may be 
created by authority of the United States government, or as 
an instrumentality of the United States government; Provided, 
that no mortgage given by any member of such association shall 
be so assigned without the written consent of the borrowing 
member.” 


Sections 8-711 and 8-712, R. S. 1943, mentioned in your letter, pro- 
vides that banks, savings banks, trust companies and insurance companies 
are authorized to make loans which are eligible for insurance by the 
Federal Housing Administrator, and to invest their funds in bonds or 
notes secured by mortgages insured by the Federal Housing Administra- 
tor, but neither of these statutes includes building and loan associations. 
However, Section 8-319 R. S. Supp. 1945, enacted by the 1945 session of 
the legislature, which relates specifically to building and loan associations, 
contains this provision: 


“* * % provided, further, that associations are authorized 
to obtain insurance of their loans by the Federal Housing Ad- 
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ministrator, and loans made upon improved real estate and 
so insured may be in amount not to exceed eighty per cent of 
the reasonable normal cash value of the real estate security; * * *” 


The provisions of Sections 8-323 and 8-319, copied above, being the 
last expression of the legislature on the subject, must be regarded as 
taking precedence over earlier statutes which may appear to be in con- 
flict with them. In this case, it seems clear that, although Section 
8-321, prohibiting negotiability, remains the general rule, an exception 
is made in favor of mortgages insured by the Federal Housing Admini- 
strator. 


It is our opinion that building and loan associations are legally auth- 
orized to make mortgage loans insured by the Federal Housing Admin- 
istrator, even though the note and mortgage in such cases is negotiable 
in form. 


August 5, 1947 
ASSISTANCE TO AGED AND BLIND 


Ability Of Son-In-Law Or Daughter-In-Law To Provide Help 
Great Material Effect Of Community Property Law 


Mr. Neil C. Vandemoer, Director of Assistance, Capitol Building: 
You write as follows: 


“One of the conditions of eligibility for old age assistance. 
and blind assistance is that the recipient have no child able to 
support him, Section 68-202 (8), Revised Statutes of Nebraska, 
1943, as amended, and Section 68-402 (7) Revised Statutes of 
Nebraska, 1943, as amended. 


“These statutory provisions have in the past been interpreted 
as not being applicable to the spouse of a child of a recipient. 
There are, therefore, persons receiving assistance who have a 
son-in-law or a daughter-in-law able to support the recipient, 
but refusing to do so. 


Since the passage of the community property law, L. B. 
410, during the last session of the Nebraska Legislature, a 
number of county departments have been asking whether eligi- 
bility for assistance will be affected after September 7, 1947, 
because the child of the recipient is married to a comparatively 
well-to-do spouse.” 


It is our opinion that L. B. 410, the so-called Community Property 
Law, will have a material effect on many of the cases you mention. 


One of the most important effects of the Community Property Law 
will be to make the income of the husband and wife “community prop- 
erty” so that half of their total income is regarded as the income of 
each spouse, even though it may be derived in part or in whole from 
property belonging entirely to the other spouse. 


To illustrate: Assume that a husband owns a farm or business 
worth $20,000.00, from which he derives an annual income of $4,000.00. 
Under L. B, 410, the title to the property itself will remain in the husband, 
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if owned by him prior to September 7, 1947, but after that date, the 
income from the property goes one-half to the husband and one-half 
to the wife. Thus the wife will enjoy a $2,000.00 annual income from 
the property of her husband. 


It can readily be seen that after September 7, 1947, the date the Com- 
munity Property Law goes into effect, a spouse who has heretofore had 
practically no income may enjoy a very substantial income through 
sharing the income of her spouse. In such cases, the parents of such 
wife might no longer be qualified to receive assistance. This would also 
be true in cases where the husband derives an income from the wife’s 
property. 


July 10, 1947 
ASSISTANCE BENEFITS 


Recipient Committed To State Hopsital For Mentally Ill 
Party To Receive Payment Of Unmet Prior Medical And 
Hospital Expenses 
(Also see next opinion) 


Mr. Neil C. Vandemoer, Director of Assistance, Capitol Building: 
You request our opinion as follows: 


“Recipients of assistance who are committed to State Hos- 
pitals for the Mentally Ill occasionally have unpaid medical or 
hospital bills incurred prior to their admission into the state 
institutions. 


“In the event that no guardian has been appointed for 
such an individual, we wonder whether even though the sta- 
tutes permit the Assistance Department to make direct pay- 
ments for unmet medical, and hospital needs, it would be legally 
permissible for the funds to be included in an assistance pay- 
ment made to said recipient, including said medical and/or 
hospital expense, or whether the proper course would be for 
the Department to make direct payment to the vendors in 
such a case—having in mind that by making the direct payment 
the State would receive no Federal matching, and if the pay- 
ment is made through the recipient it involves the signature 
of a person committed to a State Hospital.” 


We are unable to find any authority in the law for direct payment 
of assistance to the vendor or to any person other than the recipient 
of assistance himself or to his legally appointed and qualified guardian. 
Section 68-211 R. S. 1943 prohibits the assignment or transfer of old 
age assistance or a claim therefor, and the law obviously contemplates 
that such payments shall be made only to the recipient. However, 
Section 68-212 R. S. 1943, authorizes payment of assistance to the 
guardian of a recipient. 


Section 38-202 R. S. 1943 requires that when any person has been 
declared insane by the commissioners of insanity of the county and 
no one applies to have a guardian appointed for such person for thirty 
days thereafter, it shall be the duty of the Clerk of the District Court 
to make application for the appointment of a guardian for such person. 
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In the case of medical, surgical and hospital care, however, a somewhat 
different procedure is prescribed by Section 68-206 R. S. 1943 as amended 
by L. B. 544 of the 1947 Legislature. This statute, as amended, re- 
quires that warrants for such services shall be drawn payable jointly 
to the old age recipient and the person or institution supplying such 
service. 


In cases where recipients have been committed to a State Hopsital 
for the Insane leaving unpaid medical or hospital bills incurred before 
their commitment, it is our opinion that warrants should not be drawn 
until a guardian has been appointed and that a separate warrant should 
be drawn for medical and hospital services, and it should be made pay- 
able jointly to the legal guardian of the recipient and to the person or 
institution supplying the medical or hospital service. 


August 2, 1947 
ASSISTANCE BENEFITS 


Recipient. Committed To State Hospital For Mentally Ill 
Party To Receive Payment Of Unmet Prior Medical Hospital Expenses 
(Supplemental To The Preceding Opinion) 


Mr. Neil C. Vandemoer, Director of Assistance, Capitol Building: 


Under date of July 10, 1947, you were given an opinion by this de- 
partment regarding payment of medical and hospital bills of recipients 
of assistance who had been committed to state institutions after having 
incurred such bills. In that opinion we stated that we were unable to 
find any authority for direct payment of assistance to the vendor and 
expressed the opinion that separate warrants should be drawn for medical 
and hospital services and should be made payable jointly to the legal 
guardian of the recipient and to the person or institution supplying the 
medical or hospital services. 


Since writing our opinion of July 10th, you call our attention to 
Section 68-310 (c), R. S. Supp. 1945, which provides: 


“For medical, surgical and hospital care of recipients of 
assistance in such amounts as may be determined by the Director 
of Assistance, who is authorized, in his discretion, to prescribe 
rules and regulations for furnishing of such services, to estab- 
lish maximum fee schedules and rates controlling payment 
thereof, and to make payments directly to the persons, firms, 
associations or corporations furnishing such services instead of 
to the recipients of assistance.” 


This statute expressly authorizes direct payment of medical and 
hospital bills to the persons or institutions furnishing such services 
without including the name of the recipient as a payee. 


It appears, however, that Section 68-310 (c) was enacted by the 
1945 Legislative Session, whereas, L. B. 544, which amends Section 68- 
206, R. S. 1943, was enacted by the 1947 Legislature. Inasmuch as 
L. B. 544 requires that warrants for medical and hospital services shall 
be “drawn payable jointly to the old age recipient and the person or 
institution furnishing such service,” and this is the latest expression of 
the Legislature on this subject, we believe that it must prevail over 
Section 68-310 (c) quoted above, and that our opinion of July 10, 1947, 
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correctly states the law. 


August 2, 1947 
COUNTY (CLASS 2) SHERIFF’S SALARY 


Authority of Board (Under Const. Art. III, Sec. 19) To Raise Salary 
To Maximum Under Sec. 23-1103 R. S. Supp. 745 


Mr. Arthur A. Weber, County Attorney, Rock County, Bassett: 


You state that Rock County has a population of a “Class (2)” 
County and that the salary of the sheriff is now fixed at $1200.00 per year. 
You request our opinion as to whether Art. III, Sec. 19 of the Nebraska 
Constitution prohibits the county board from raising the sheriff’s salary 
to the maximum provided for in Section 23-1103, R. S. Supp. 1945. 


Art. III, Sec. 19 of the Nebraska Constitution provides: 


“The Legislature shall never grant any extra compensation 
to any public officer, agent or servant after the services have 
been rendered nor to any contractor after the contract has been 
entered into, nor shall the compensation of any public officer, 
including any officer whose compensation is fixed by the Legis- 
lature subsequent to the adoption hereof be increased or dimin- 
ished during his term of office.” 


In an opinion dated January 11, 1944, this office said that “where 
the authority to fix a salary is delegated by the legislature to another 
agency, it cannot be said that the compensation has been ‘fixed by the 
legislature’ within the meaning of that phrase as it is used in the Con- 
stitution.” Report of the Attorney General, 1943-44, p. 124. 


The present term of the sheriff commenced after August 10, 1945, 
the effective date of the amendment to Section 23-1103. Art. XVII; Sec. 
5, Nebraska Constitution, Section 32-209, R. §. 1943. Therefore, the limi- 
tation contained in Section 23-1113.01 R. S. Supp. 1945, is not applicable. 


It is our opinion that Art. III, Sec. 19 of the Constitution of Nebraska 
does not prohibit the county board from increasing the salary of the 
sheriff to the maximum provided for by the legislature, to be effective 
immediately. 


August 7, 1947 
BIRTH AND DEATH RECORDS 


City-County (Lincoln) Health Unit 
Inspection of The Certificates By Citizens As Public Records 
Under Sec. 84-712 R. S. °43 


Mr. Frederick H. Wagener, County Attorney, Court House, Lincoln: 
You request our opinion as follows: 


“Please be advised that in the operation of our City-County 
Health Unit, it is necessary that we have an opinion as to whether 
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or not birth and death records of said unit are public records 
within the meaning of Section 84-712, R. S. Nebr 1943. 


“Our Health Director, Dr. Corinne S. Eddy, insofar as these 
facts are concerned, advises as follows: 


“ ‘The Daily Reporter, published in Lincoln, Nebraska, 
made demand under the provisions of section 84-712, Revised 
Statutes of Nebraska 19438, that it, through its reporters 
have access to the birth and death certificates on file in the 
office of the city and county Health Department, Lincoln, 
Nebraska during the hours such office may be kept open for 
the ordinary transaction of business. 


‘Representatives of the Daily Reporter stated that its 
purpose in examining such records was to obtain information 
for publication concerning such births and deaths in the form 
and style of which their publication of May 29, 1947, hereto 
attached, is an example.’ 


“We will greatly appreciate your advice as to whether or not 
the foregoing records in question are of such a nature as to be 
considered confidential or priviledge, or are of such a nature as 
to come within the purview of Sec, 84-712, Revised Statutes of 
Nebraska 1948, so as to permit of inspection by the press.” 


A “public record” has been frequently defined by the courts as “a 
record made by a public officer in the performance of duty, the immediate 
purpose of which is to disseminate information to the public or to serve as 
a memorial of official transactions for public reference.” People vs. 
Purcell, 22 Cal. App. 126, 70 F, 2d 706; Words and Phrases, (Permanent 
Edition) Vol. 35, page 315, et seq. 


It must be assumed that the Director of Health collects and records 
vital statistics as a public officer engaged in the performance of a legal 
duty. The law imposes a similar duty on the State Department of Health. 
I find no law making these records privileged or confidential. 


In the case of Milwaukee etc. Light Company vs. Giardina, 222 Wis. 
111, 267 N. W. 62, a death certificate was held to be a “public record,” 
and the same holding is found in Krug vs. Mutual Benefit, etc. Ass’n, 120 
F. 2d 296. In Goldsmith vs. Hubbard, N. Y. 8. 2d 871, 183 Misc. 889, the 
records of marriage licenses were held to be public records. 


The information desired to be obtained from these records does not 
appear to be of such nature as to require that it be kept confidential for 
the public good, and we find no legal authority to support such view. It 
is our opinion, therefore, that the records of births and deaths of your 
City-County Health Unit are public records within the meaning of Section 
84-712 R. S. 1943, and are open to examination to all citizens of the state 
as therein provided. 


August 5, 1947 
COUNTY COMMUNITY HOSPITAL 


Constitutional Limitation On Levy For Construction 
Constitutional Limitation On Levy For Maintenance 


Mr. Stanley J. Oliverius, County Attorney, Albion: 
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You request our opinion as follows: 


“The County Board and the Hospital Trustees appointed by 
the Board have requested that I write you relative to an opinion 
on the following matter: 


“Under Section 23-343, R. S., Supp., 1945, the issuance of 
bonds for construction of a Community Hospital was voted upon 
at the primary election during the year of 1946 and was approved. 
The County Board levied a tax for the County Community 
Hospital of .55 mills for the purpose of a bond issue. This 
particular levy was over and above. the statutory limit of 3.50 
mills authorized for this county and under the constitutional 
limit of 5 mills. The official ballot for the election was in the 
words and figures following, to-wit: ‘Official ballot for voting 
on the issuing of bonds of Boone County, Nebraska, in an amount 
not to exceed $100,000.00 to bear interest at a rate not to 
exceed 2 per cent per annum, to be payable annually or semi- 
annually, payable in 10 years, with an option to the County to 
pay all or any part thereof at any time after 5 years from the 
date of issuance, for the purpose of constructing a county Com- 
munity Hospital to be located at or near the County Seat of 
said County, and purchasing suitable equipment therefore, and 
for levying and collecting annually for the year 1946 and subse- 
quent years, as provided by law a tax by valuation on all the 
taxable property in the County sufficient in rate and amount to 
pay the interest on and principal of said bonds as and when 
such interest and principal becomes due.’ 


“I inquire: (1) ‘Must the levy of taxes for the County Com- 
munity Hospital be included within the limitation of 5 mills as 
provided in Section 5, Article 8, of the Constitution of the State 
of Nebraska? (2) Must the levy of taxes for a maintenance 
fund for the County Community Hospital be included within the 
constitutional limit of 5 mills as provided in Section 5, Article 
8, of the Constitution of the State of Nebraska?’ 


“Section 5, Article 8, of the Constitution of Nebraska, pro- 
vides: ‘County authorities shall never assess taxes the aggre- 
gate of which shall exceed fifty cents per one hundred dollars, 
unless authorized by a vote of the people of the County.’ After 
the proposal for the construction of a County Community Hos- 
pital has been submitted by a vote of the County as above and 
approved by a vote of the people of the County, it would seem 
under the above Section of the Constitution that it would be per- 
missive for the County Board to levy a tax for the issuance of 
bonds and a maintenance levy over and above the Constitutional 
limitation of 5 mills, Although Chapter 44, Laws, 1945, does not 
make an express provision relative to the statutory and con- 
stitutional limitation in so far that a levy may be over and above 
the statutory levy or constitutional levy, it would appear from 
Section 5, Article 8, of the Constitution that the constitutional 
limitation may be exceeded when authorized by a vote of the 
people of the County.” 


“Our present levy in this County is 4.85 and if it would be 
possible for the Hospital levy to be taken out of this figure, 
the County Board would have a wider margin in which to work.” 


Answering your first question, I would say that, although I believe 
a levy of taxes for a County Community Hospital is within the restric- 
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tion imposed by Section 5, Article VIII of the Constitution, the tax having 
been authorized by a vote of the people of the county need not come 
within the five-mill limit imposed by the Constitution. 


Your second question as to the levying of a tax for a maintenance 
fund for such hospital requires, in my opinion, an affirmative answer. 
As I understand your letter, the question of levying a tax for the maint- 
enance of the County Community Hospital has never been submitted to 
a vote of the people of the county. Under these circumstances the levy 
for this purpose must be included in the levy for county purposes, and 
the total of such levy should not exceed the five-mill limit imposed by 
the Constitution. Dixon County v. R. R. Co., 1 Neb. Unof. 240, 95 N. W. 
340; Beadle v. Sanders, 104 Neb. 427, 177 N. W. 789; State, ex rel. Box- 
berger v. Burns, 132 Neb. 31, 270 N. W. 656. 


For the reasons given, we believe that the answer to your first 
question is, “no”, and to your second question, “yes”. 


August 6, 1947 
TAX SALE CERTIFICATES HELD BY COUNTY 


Redemption Before Foreclosure Action 
Amount Owner Must Pay Plus Amount In The Certificate 


Mr. Joseph Ach, County Attorney, Friend: 
You write: 


“I am about to commence tax foreclosure proceedings on 
tax certificates issued by Saline County, Nebraska on July 1, 1945, 
Since the issuance of these certificates, which included taxes 
and assessments up to and including the year 1943, the taxes 
for the years 1944, 1945 and 1946 have become due. 


“In a few instances the owners of the property are now offer- 
ing to redeem the taxes for which the certificates were issued 
without paying taxes which became delinquent since the is- 
suance of the certificates. Please advise if, in your opinion, the 
County Treasurer may accept the taxes for which the original 
certificate was entered or whether the taxpayer must pay, not 
only the amount of the certificate, but the taxes which became 
delinquent subsequent to the issuance of the certificate in order 
to redeem the same.” 


Section 77-1824, R. S. 1943, reads as follows: 


“The owner or occupant of any land sold for taxes or any 
person having a lien thereupon or interest therein, may redeem 
the same at any time before the delivery of tax deed by the 
county treasurer by paying the county treasurer for the use 
of such purchaser, his heirs or assigns, the sum mentioned in 
his certificate, with interest thereon at the rate of seven per 
eent per annum from the date of purchase to date of redemption, 
together with all other taxes subsequently paid, whether for any 
year or years previous or subsequent to said sale, and interest 
thereon at the same rate from date of such payment to date of 
redemption.” (Emphasis supplied.) 
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Section 77-1830, R. S. 1948, provides that the owner of an un- 
divided part of land sold for taxes may redeem by “paying such propor- 
tion of the purchase money, interest, costs, and subsequent taxes as he 
shall claim of the land sold”, ete. (Emphasis supplied.) 


Section 77-1829, R. S. 1943, provides that if any purchaser of real 
estate sold for taxes shall suffer the same to be again sold for taxes, 
before the expiration of the last day of the second annual sale thereafter, 
such person shall not be entitled to a deed for such real property until 
the expiration of a like term from the date of the second sale, during 
which time the land shall be subject to redemption upon the terms and 
conditions prescribed by law. 


Section 77-1918, R. S. 1948, which provides for confirmation of the 
sale of lands under tax foreclosure proceedings, contains this provision: 


«<x * * Provided, however, if a private purchaser at any sale 
held by the sheriff in tax foreclosure proceedings shall fail to 
pay the subsequent taxes levied and assessed against the prop- 
erty under foreclosure, any governmental subdivision of the 
state, municipal corporation or drainage or irrigation district, 
interested in the distribution of the proceeds of the foreclosure 
sale, may apply for and have issued to it a certificate of tax 
sale covering such subsequent taxes in the manner provided 
by sections 77-1809 and 77-1810, and, upon production of such 
certificate in the court conducting said foreclosure proceedings, 
such court may thereupon order confirmation of such foreclosure 
sale, notwithstanding the private purchaser has failed to pay 
the subsequent taxes levied and assessed against the property.” 


In cases where land has been purchased at a tax sale by a private 
purchaser, the law seems to be clear that, in order to redeem, the owner 
must tender payment of all subsequent delinquent taxes actually paid 
by the purchaser. Lazure v. Maverick Loan & Trust Co., 92 Neb. 471, 
138 N. W. 563. 


In cases where the county purchases at tax sale and action is 
brought by the county to foreclose its lien, it must foreclose as to all 
taxes then delinquent. Sections 77-1901, 77-1918, R. S. 1948. The law 
does not contemplate that in cases where the county purchases at tax 
sale it shall pay subsequent taxes as in the case of an individual pur- 
chaser, but it has a lien on the real estate for these subsequent taxes 
which must be discharged by the foreclosure proceedings. It seems to 
follow as a necessary implication from this that in order to redeem the 
owner must pay the entire amount of the lien which includes not only 
the delinquent taxes represented by the tax certificates but all subse- 
quent taxes which have become delinquent as well. In the cases you 
present it is our opinion that in order to redeem the owner must pay 
not only the taxes and assessments up to and including the year 1943, but 
the delinquent taxes for the years 1944, 1945, and 1946 as well. 


August 8, 1947 
HIGHWAYS OF THE STATE HIGHWAY SYSTEM 


Authority Of Road Department To Abandon One And Authority 
Of A County To Continue Maintenance Of It 


Mr. Firmin Q. Peltz, County Attorney, Ogallala: 
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You refer to highway No. 49 running from Keystone to Arthur, 
Nebraska, and which is designated by Section 39-601, R. S. 1943, as a 
state highway. You have been advised that the Department of Roads 
and Irrigation has stated that it has abandoned this highway. There is 
a demand for the maintenance of this road by persons living in its 
vicinity, but the county does not feel able to expend the amount neces- 
sary to put it in repair and main ‘it. You inquize: 


“Does the Department have the prerogative of abandoning 
this road? If so is it the duty of this county to maintain same 
against their wishes? May this county demand maintenance by 
the state? Your answer to these questions will be greatly 
appreciated.” 


Section 39-602, R. S. 1943, provides: 


“The line or actual location of a state highway may deviate 
from the location of the public highway, as actually traveled 
at the time said highway was by law designated as a state 
highway, as may be deemed expedient by the Department of 
Roads and Irrigation in order to shorten distances, to eliminate 
steep grades or sharp turns, to widen or narrow the highway, or 
otherwise to promote public convenience and safety. Such por- 
tions of a state highway as may be abandoned, because of the 
change therein described, shall no longer be considered as a 
state highway or a portion of a state highway, but shall be 
abandoned as a public highway, unless on petition of the county 
board of the county in which such abandoned sections may be 
located, to the department, that the county board desires to 
maintain such portion of the public highways, in which case 
it will be maintained as other public roads, as provided by law.” 


Section 39-602, above quoted, provides the only statutory authority 
I have been able to find for the abandonment by the Department of 
Roads and Irrigation of a state highway. Your letter does not state 
the reasons given by the department for abandoning this highway, but 
if the reasons given are among those enumerated by the statute, the 
department would be authorized to abandon the highway, in which case 
it would cease to be a part of the state highway system and would 
be maintained, if at all, as other public roads not a part of the state 
system are maintained. 


Section 39-604, R. S. 1943, imposes a duty on the Department of 
Roads and Irrigation to maintain all roads that are a part of the state 
highway system, with certain exceptions not pertinent to this inquiry. 
Unless highway No. 49 was abandoned as authorized by Section 39-602, 
above quoted, it is our opinion that it is still a part of the state high- 
way system and that Section 39-604 imposes a duty on the Department 
of Roads and Irrigation to maintain it. If the department provides 
for the maintenance of this highway in its budget to the county, as 
provided in Section 39-606, R. S. 1948, the county then becomes liable 
or the maintenance of the highway to the extent permitted by the 
udget. 


—240— 


August 9, 1947 
PUBLIC ELECTRIC POWER PLANT 


Sale By City Or A Village 
Kind Of Elections To Submit Proposition To 


Mr. Arthur A. Weber, County Attorney, Bassett: 


You inquire whether'the sale of an electrical distribution system by 
city or village may be approved at a special election. You call attention 
to the fact that section 70-504, R. S. 1948, provides that a sale may be 
had if approved by 60 per cent of the electors voting, but that as the 
section appears in the R. S. Supp. 1945, it refers only to a primary or 
general election. 


Section 70-504, R. S. 1943, was amended by L. B. 43 of the 58th 
session of the Nebraska State Legislature, and the provision authorizing 
the submission of the question of sale of an electrical distribution system 
by a city or village at a special election was eliminated. However, this 
section was again amended by L. B. 114 of the 60th session of the Ne- 
braska State Legislature so far as to provide for the submission of the 
question at any state or municipal election, including a primary or 
special election. The section now reads in part as follows: 


“In the following cases, a sale, lease or transfer of any 
electric light or power plant, distribution system or transmission 
line shall not be valid unless the:sale, lease or transfer shall 
be authorized at any state or municipal election, including a 
primary or special election, except as otherwise provided in 
subsection (2) hereof, and approved by sixty per cent of the 
aed ees voting on the proposed matter: * * *” (Emphasis sup- 
plied) 


August 6, 1947 
TAXES DELINQUENT ON PERSONAL PROPERTY 
Publication Must Be In “Legal Newspaper” 
Mr. Robert R. Wellington, County Attorney, Chadron: 
We have yours of August 4, 1947, in which you say: 


“T have been asked to secure an opinion from your office 
relative to the provisions of the new law having reference to 
the publishing of delinquent taxes. The question specifically 
is whether or not the newspaper must be a legal newspaper or 
merely one of general circulation in the county.” 


The provisions of the new statute relating to such publication is 
found in L. B. 94, passed at the 60th session of the legislature. Section 
1 of the bill provides in part as follows: 


“The county treasurer shall cause the list of delinquent 
personal taxes, showing the total amount of the current de- 
linquent tax and the names of the persons owing the same, 
to be published once between September 1 and December 1 
of each year, in a legal newspaper or newspapers published in 
the English language in said county and of general circulation 
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therein, which newspaper or newspapers shall be designated by 
the county board; * * *” 


You will note that the above section of L. B. 94 uses the term “legal 
newspaper” and we cannot assume that the legislature intended any 
other meaning to be given that term than as it is defined by statute. 
Section 25-523, R. S. 1948, defines a legal newspaper to be as follows: 


“No newspaper shall be considered a legal newspaper for 
the publication of legal and other official notices unless the 
same shall have a bona fide circulation of at least three hundred 
copies weekly, and shall have been published within the county 
for fifty-two successive weeks prior to the publication of such 
a notice, and be printed, either in whole or in part, in an 
office maintained at the place of publication; * * *” 


It seems clear that the publication authorized by L. B. 94 must be 
made in a legal newspaper as defined above. 


August 8, 1947 
MOTOR VEHICLES 


Jeeps Are Motor Vehicles Though Used Exclusively For Farm Work 


Gasoline Used Not Entitled To A Tax Refund 


Mr. Clay Wright, Chief, Division of Motor Fuels, Capitol Building: 


You request our opinion as follows: 


“In the administration of the agricultural refund tax gasoline 
law we are constantly receiving requests from farmers for per- 
mission to use refund tax gasoline in jeeps, of which at present 
there are a great many on the farms of the state. They are 
being used for a great many farm purposes, such as tractors 
for pulling light machinery, for the operation of weed killing 
machinery, and for numerous other farm uses. 


“In view of the fact that they can be licensed for highway 
use, we would like your opinion as to whether or not there is 
any way in which they can qualify for the use of tax refund 
gasoline, when they are used exclusively for farm work and are 
not operated on the highways.” 


Section 66-462, R. S. 1948, provides: 


“No claim for gasoline tax refund shall be allowed on 
motor vehicle fuel used in any registered or licensed motor 
vehicle, nor in any motor vehicle which, if operated on the pub- 
lic highways, would require registration and licensing under 
the provisions of the laws of this state.” 


A jeep is a “motor vehicle” as defined by Section 60-301, R. S. Supp. 
1945, and it must be registered as provided in Section 60-302, R. S. 1943. 
In view of the provisions of Section 66-462, quoted above, we believe 
gasoline used in jeeps is not entitled to a tax refund even though the 
jeeps are used exclusively for farm work. 
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August 9, 1947 
WORKMEN’S COMPENSATION COURT 
Procedure In Handling Payment Of Costs For Bill Of Exceptions 


Hon. O. M. Olsen, Presiding Judge, Nebraska Workmen’s Compensation 
Court, Capitol Building: 


You request our opinion as follows: 


“Under Section 48-182 of the Nebraska Workmen’s Com- 
pensation Act it has heretofore been the custom when an appeal 
was taken from a decision of the whole Compensation Court of 
three members, to the district court, for the Workmen’s Com- 
pensation Court to pay the reporter for preparing the bill of 
exceptions, then to charge to and collect from the appellant the 
amount of the reporter’s bill. 


“This seems to be an unnecessary bookkeeping transaction, 
and for that reason, and for other reasons, it would be most 
desirable if this court could permit the appellant to secure the 
bill of exceptions from the reporter and to pay the reporter 
direct, thereby eliminating the necessity of the transaction going 
through this court, and we would greatly appreciate an opinion 
from your office as to whether or not that change of procedure is 
permissible under the law. 


“Of course, if such a change in procedure is made, the Work- 
men’s Compensation Court would still settle the bill of excep- 
tions, the same as we have always done, the only change being 
made would be that instead of this court ordering the bill of 
exceptions and paying the reporter, the appellant would order 
Hie bill of exceptions from the reporter and make payment 

irect. 


Section 48-182 R. S. 1943, contains the following provisions: 


«* * * Within thirty days from the date of final order the 
appellant shall file a transcribed copy of the testimony and the 
evidence taken before the compensation court, which trans- 
cript when certified to by the stenographer who made the 
record and settled by the compensation court as such shall con- 
stitute the bill of exceptions. Such transcript and bill of excep- 
tions shall be paid for by the party ordering the same in the same 
manner as is done in the district court; Provided, however, that 
upon the affidavit of any claimant for workmen’s compensation 
that he is without means wherewith to pay, and unable to secure 
such means, payment may, in the discretion of the court, be 
waived as to such claimant and the bill of exceptions shall be 
paid for by the compensation court in the same manner as other 
compensation court expenses.” (Emphasis supplied) 


Section 24-342 R. S. 1943, authorizes the reporter to charge a fee of 
fifteen cents per hundred words for furnishing the bill of exceptions, 
“to be paid by the party requesting the same,” etc. In the case of 
Pettis vs Green River Asphalt Company, 71 Neb. 519, 101 N. W. 333, 
it was held that the costs of settling a bill of exceptions in the dis- 
trict court should be taxed as costs against the unsuccessful party in 
the final determination of the litigation. 


The practice followed by the district courts is to require the party 
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ordering the bill of exceptions to pay the reporter his fee for it in the 
first instance, but the clerk of the district court enters the amount of 
this fee as an item of costs in the case, to be taxed against the losing 
party on the final determination of the case. The reporter files his 
receipt with the clerk, and if the party ordering the bill of exceptions 
finally prevails, he recovers the cost of the bill of exceptions from the 
losing party as a part of his costs. We believe that Section 48-182 R. S. 
1943, contemplates that the Nebraska Workmen’s Compensation Court 
shall follow the practice of the district courts outlined above. 


August 8, 1947 
SCHOOL DISTRICTS BONDS ALL PAID 


Except One For $1000 Apparently Lost But Called For Payment. 
Authority Of District To Have County Treasurer Transfer To 
Its Credit All Its Sinking And Int. Funds Except $1162.50 
Due On The Bond When It Was Called For Payment 


Mr. Andrew D. Mapes, County Attorney, Norfolk: 
You state: 


“The School District of the city of Norfolk has paid off all 
of its bonded indebtedness except one bond in the sum of $1,000.00. 
This bond has been called for redemption and is apparently lost 
as it has not been presented to the authorities for redemption. 
There is over $4,000.00 in the interest sinking fund to cover in- 
terest on bonded indebtedness and there is over $13,000.00 in 
the sinking fund to take care of retirement of bonds. The 
School Board has requested the County Commissioners to in- 
struct the County Treasurer to transfer all but $1,000.00 of 
the sinking fund to its credit and also to transfer all of the 
interest fund except $162.50 to its credit. The amount of $162.50 
represents the interest due under the terms of the bond up to 
the date that it was called.” 


You enclose a copy of the resolution adopted by the county board 
ordering the county treasurer to make this transfer of funds. The county 
treasurer questions his right to make this transfer because of the pro- 
visions of Sec. 10-715, R. S. 1943, which, in his opinion, requires all 
bonds and interest to be fully paid and discharged before such transfer 
of funds can be made. You request our opinion on this question. 


Sec. 10-715, R. S. 1943, provides as follows: 


“The tax and funds so collected shall be deemed pledged 
and appropriated to the payment of the interest and principal 
of the registered bonds herein provided for, until fully satisfied, 
and the treasurer shall be liable on his official bond for the faith- 
ful disbursement of all moneys so collected or received by him. 
After the principal and interest of such bonds shall have been 
fully paid, and all obligations for which such fund and taxes 
were, raised have been discharged, the county clerk, upon the 
order of the county board, shall notify the county treasurer to 
transfer all such funds remaining in his hands to the credit of the 
district to which they belong.” 


While there would seem to be no good reason for retaining in the 
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sinking fund any amount in excess of that actually necessary to pay and. 
retire the missing bond, the county treasurer is nevertheless liable in 
case the fund is insufficient to retire the bond at the time it is presented 
for payment because of this transfer of the excess to another fund. This 
sinking fund is in the nature of a trust fund for the purpose of paying 
the statute of limitations, involves a risk to the county treasurer and 
his bondsmen. It is our opinion that, should loss occur because of such 
transfer, the resolution of the county board ordering such transfer would 
be no defense to the county treasurer. 


It is our opinion, therefore, that the county treasurer is legally 
justified in refusing to make such transfer from the sinking funds until 
all bonds have either been paid and retired or barred by the statute of 
limitations. 


August 12, 1947 
EMPLOYMENT AGENCY BEING THE QUESTION 


Company Securing Labor Service For Householders 
Supplemental Opinion Citing Authorities In Support of 
Former Opinion On This Subject July 28, 1947 


Mr. Donald P. Miller, Commissioner of Labor, Capitol Building: 


We are in receipt of a letter from George O. Kanouff, Attorney for 
the Home Services and Company, wherein he questions the correctness of 
our opinion given to you under date of June 28, 1947, wherein we held 
that the Home Services and Company was an employment agency, re- 
quired to be licensed as such under the laws of the State of Nebraska. 
In view of this letter, we herewith submit the following discussion and 
authorities in support of our previous ruling. 


It is clear that the individuals are employees, the question being” 
whether they are employees of the householder or whether they are em- 
ployees of the Home Service and Company. If they are employees of 
Home Service and Company, the company must act in the nature of an 
independent contractor and is subject to the laws governing employers.. 
Therefore, it is necessary to determine the difference between an employee 
and an independent contractor. In this connection it will be remembered 
that it is a well established rule of law that courts will look through 
form to the substance of the arrangement. Thus in discussing usury im 
the case of State ex rel. Spellman v. Central Purchasing Company, 118 
Neb. 383, 225 N. W. 46, the Nebraska Supreme Court said: 


“The courts in such a case as this are not bound by forms 
but will look beyond form to the real substance. * * *” 


In State v. Russell, 181 Wis. 76, 194 N. W. 43, the court said: 


“* * * Tt is clear, however, that the state could not be: 
bound by a colorable arrangement for gratuitous service if the 
evidence showed that in fact it was for profit. * * *” 


And in Pawlowski v. Woodruff, 203 N. Y. 819, 122 Mis. Rep. 695, affirm 
208 N. Y. S. 912, 212 App. Div. 871, the court in dictum said: 


«* %* * An employment agency cculd not circumvent the: 
statute by putting its contract to procure employment for am 
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artist in the form of an agreement for management. But that 
is not the case at bar. * * *” 


Therefore, let us turn to the definition of an independent contractor. 
Black’s Law Dictionary, Third Edition, page 951, states: 


“Independent contractor (is) one who, exercising an in- 
dependent employment, contracts to do a piece of work ac- 
cording to his own methods and without being subject to the 
control of his employer except as to the result of the work. * *” 


Bodwell v. Webster, 98 Neb. 664, 154 N. W. 229, states in part: 


- “It is the actual relation, and not the form, that controls. 
* 


This case contains an extensive discussion of the difference between 
an independent contractor and an employee which states in part: 


“An ‘independent contractor’? has been defined to be: 
‘One who, exercising an independent employment, contracts to 
do a piece of work according to his own methods, and without 
being subject to the control of his employer, except as to the 
result of the work.’ 2 Words and Phrases (2d Ed.) 1035. 


“It is said that the existence or the absence of the right 
to control the work is the usual test of the relation, though 
the actual exercise of the control is not essential. Cases in 
note to City of Richmond v. Sittending, 101 Va. 854, 43 S. E. 
562, 65 L. R. S. 445, at page 453, 99 Am. St. Rep. 879. There 
are, however, other factors which may indicate the true relation. 
An owner’s right to abandon or suspend work or to discharge 
the workmen at pleasure may indicate dependency. Cookran 
v. Rice, 26 S. D. 393, 128 N. W. 588, Ann. Cas. 1913 B, 570 and 
note, ** *°*” 


In Spurling v. Incorporated Town of Stratford, 195 Iowa 1002, 191 
N. W. 724, the court held that where a man was hired by the owner 
of a lot to dig a trench in the street in front of the lot for a sewer 
connection, and who was to be paid by the day for his work, and was 
not shown by the agreement for employment or by any evidence to be 
free from the control of the lot owner, was an employee and not an 
independent contractor. 


In Showers v. Lund, 123 Neb. 56, 242 N. W. 258, the court’s syllabus 


states: 


Further 


“There is no hard and fast rule by which to decide whether 
one is an employee or an independent contractor, but that rela- 
tion must be determined from all the facts in each particular 
case. 


in the same case, there is this quotation: 


“In 14 R. C. L. 72, Sec. 9, it is said: ‘The power of an 
employer to terminate the employment at any time is incom- 
patible with the full control of the work which is usually enjoy- 
ed by an independent contractor, and hence is considered as a 
strong circumstance tending to show the subserviency of the 
employee. Indeed, it has been said that no single fact is more 
conclusive, perhaps, than the unrestricted right of the employer 
to end the particular service whenever he chooses, without re- 
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gard to the final result of the work itself. On the other hand, 
the fact that the employer cannot terminate the employment 
strongly tends to show that the contractor is independent.’ * * *” 


The court’s syllabus in Peterson v. Christenson, 141 Neb. 151, 2 N. W. 
2d 204, states: 


“1. ‘Whether the deceased was an employee or an inde- 
pendent contractor cannot be decided by a hard and fast rule. 
The relationship can only be established by a consideration of 
the facts and circumstances of the case.’ Prescher v. Baker 
Ice Machine Co., 182 Neb. 646, 273 N. W. 48. 


“2. ‘An independent contractor usually enters into a con- 
tract to do a specified piece of work for a specific price; makes 
his own sub-contracts; employs, controls, pays, and discharges 
his own employees; furnishes his own tools and materials; and 
directs and controls the execution of the work.’ Prescher v. 
Baker Ice Machine Co., 132 Neb. 648, 273 N. W. 48.” 


In Nellett v. Holland Lumber Co., 141 Neb. 538, 4 N. W. 2d 564, 
the court stated: 


“This court has held that whether one is an employee or 
an independent contractor, within the meaning of the workmen’s 
compensation law, must be determined from the facts in the 
particular case, rather than from any particular feature of 
the employment or service. * * * 


“In determining whether one is a servant or an independent 
contractor, the following facts may be considered: (a) the 
extent of control the master may exercise over the details of 
the work; (b) whether one is engaged in a distinct occupation 
or business; (c) whether the work is usually done under the 
direction of the employer, or by a specialist without supervision; 
(d) the skill required; (e) which one supplies the tools or 
equipment; (f) the length of employment; (g) the method of 
payment, by the time, or by the job.” 


In his letter, Mr. Kanouff gave this hypothetical, “For example, 
I operate a window cleaning establishment in Omaha, I have twenty- 
five buildings which I service once a month by washing all their windows. 
I have ten employees that I pay 65c an hour to do this work for me. 
I charge each building manager the equivalent of 85c per hour for 
the number of hours my men work. The building management pays 
their checks direct to me, and on each Saturday night, I pay my em- 
ployees according to the number of hours worked. Certainly you would 
not say this organization would be an employment agency. If this 
was true, how could you contend that the Home Service and Company, 
who operate in the same manner, be an employment agency.” 


It is clear that the example given by Mr. Kanouff is an example 
of an independent contractor, but his assumption that the Home Service 
and Company operates in the same manner is highly questionable. We 
do not have the facts as to the operation of the Home Service and Com- 
pany, but we may infer their method of operation from the facts at hand. 
If the householder (a) exercises control over the details of the work, 
(b) uses the individual employed in different capacities around the 
house, (c) supervises the work (rather than the Home Service and Com- 
pany), (d) utilizes the individuals in a job requiring unskilled or semi- 
skilled labor, (e) supplies the tools and equipment, (f) determines the 
hours to be worked and the length of employment, (g) and pays by the 
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‘hour rather than by the job, it is clear that the individual is working 
as an employee of the householder; and the Home Service and Company 
is acting as an employment agency rather than as an independent con- 
tractor. 


We, therefore, adhere to our previous opinion that the Home Ser- 
vice and Company is an employment agency and is required to be 
licensed in order to do business in the State of Nebraska. 


August 14, 1947 
STATE NORMAL SCHOOLS 


Granting Degrees In Liberal Arts As Well As 
Degrees In Education 


Board of Education of State Normal Schools, Capitol Building: 


Reference is made to your inquiry as to whether there is any statu- 
tory constitutional prohibition which would prevent the Board of Educa- 
tion of State Normal Schools from granting degrees in Liberal Arts as 
well as degrees in Education. 


Section 83-301, R. S. 1943, provides: 


“The general government of all state normal schools shall 
be vested, under the direction of the Legislature, in a board of 
seven members, to be styled ‘Board of Education of State Normal 
Schools,’ * * *. The duties and powers of the board shall be 
prescribed by law. * * *” 


Among the powers and duties of the board are those which appear 
‘in Section 85-308, R. S. 1948, which statute reads: 


“The exclusive purpose of normal schools is training and 
instruction of persons, both male and female, in the arts of 
teaching and managing schools, and in the principles and prac- 
tice of the various branches of learning taught in our public 
schools. The Board of Education of State Normal Schools 
shall have power to prescribe, for the normal schools, courses 
of aerucnors which best fit such persons for teaching in public 
schools. 


By way of comparison with this latter statute, it is well to note 
the provisions of Section 85-102, R. S. 1943: 


“The object of such institution (University of Nebraska) 
shall be to afford to the inhabitants of this state the means 
of acquiring a thorough knowledge of the various branches of 
literature, science and arts.” 


The conclusion seems inevitable, by virtue of these statutory re- 
quirements, that the power of the Board of Education of State Normal 
Schools is limited to the prescribing of courses which fit the exclusive 
purpose of the normal schools, courses which are best adapted to the 
education of persons for teaching in public schools. There is no express 
limitation en the degrees to be conferred, but the course of study must 
follow certain definite standards. 


The question would seem to become whether a course of study 
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devoted to fitting persons for teaching in the public schools could meet 
the requirements of the accrediting associations regarding the liberal 
arts degrees. In other words, can a course of study leading to a degree 
in education also lead to an accredited degree in liberal arts. Such a 
question is beyond the scope of statutory consideration. 


August 13, 1947 
COUNTY BOARD OF EQUALIZATION 


Authority To Delay Making Tax Levies Under 77-1601, R. S. °43 
Until Sept 8 To Allow A City To Increase Its Maximum Levy 
Under L. B. 121 Which Is Not Effective Until Sept. 7th 


Mr. Orville Entenman, County Attorney, Papillion: 


We have your request for opinion under date of August 8 in which 
you say: 


“The City of Bellevue has included in their estimate and 
their Appropriation Ordinance which has been certified to the 
County Clerk, the amount of money in the General Fund which 
would require the maximum levy under the legislative Bill No. 
121 passed February 28, 1947 without the emergency clause ef- 
fective September 7, 1947. 


“(1) In your opinion, can the County Board, meeting as the 
County Board of Equalization, delay making the levies under 
Sec. 77-1601, R. S. 1948, until the 8th of September, 1947? If 
the levy was made the 8th of September, that would give the 
Clerk seven weeks in which to comply with the provisions of 
Sec. 77-1613, R. S. Supp. 45, which requires that the tax lists 
be made up by November Ist.” 


The county board and county clerk constitute the county board of 
equalization, Sec. 77-1501, R. S. 1943. This board of equalization sits as 
provided in Sec. 77-1502, R. S. 1943, which is as follows: 


“The county board of equalization shall hold a session of 
not less than three and not more than twenty days, for the 
purpose contemplated in sections 77-1502 to 77-1507, commenc- 
ing on the first Tuesday after the second Monday of June each 
year. 


Sec. 77-1601, R. S. 1948, provides as follows: 


“The county board of equalization shall adjourn from time 
to time until the action of the State Board of Equalization and 
Assessment shall have been had and certified to the county clerk 
and, on the last day of sitting as a board of equalization, the 
county board shall each year levy the necessary taxes for the 
current year. The levy shall include all county taxes necessary 
to cover the amounts required to be raised by taxation, as pro- 
vided in the annual budget of said county for the current year, 
and shall include all township, city, school district, precinct, vil- 
lage, road district, and other taxes required by law to be certi- 
fied to the county clerk and levied by the county board; * * *” 


Sec. 77-515, R. S. 1943, provides as follows: 
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“On or before August 2 each year the State Board of 
Equalization and Assessment shall transmit to the county clerk 
of each county a statement of the rate of taxation required for 
the general state tax, the state school tax and any other gen- 
eral or special taxes, as directed to be levied and collected by 
the board.” 


You will note that while the county board of equalization may ad- 
journ from time to time, the periods of adjournment are limited to “until 
the action of the State Board of Equalization and Assessment shall have 
been had and certified to the county clerk.” From that time on, the 
board must sit in continuous session and since they are limited to a 
maximum of twenty days and since the State Board’s certificate must 
be made by August 2 and since the levy must be made by the county 
board “on the last day of sitting as a board of equalization”, it seems 
clear that in no case could the levy be delayed until September 8. This 
also answers your questions two and three. 


We might add that after this year this confusion should not arise 
for legislation enacted at the 60th session of the legislature has clarafied 
the procedure. 


August 14, 1947 
COUNTY (Class 1) SHERIFF’S SALARY 


In January 1947 Salary Was Fixed at $900 for the Year 
Authority of Board, Under Constitution, to Now Increase the Salary 


Mr. A. F. Alder, County Attorney, Taylor: 


You state that your county sheriff has for a number of years been 
drawing a salary of $900 a year, and that at the January meeting, the 
1947 county board again fixed his salary for the year at $900. You in- 
quire whether the county board can now legally increase his salary. 


According to the 1940 census, Loup County is a “Class One (1)” 
County, as defined in Section 23-1101, R. S. 1948. Section 23-1102, R. S. 
1943, provides that sheriffs in Class One (1) Counties are to have their 
salaries “fixed in the discretion of the county board in the sum of not 
over $1200.00.” 


Article III, Section 19 of the Nebraska Constitution provides: 


“The Legislature shall never grant any extra compensation 
to any public officer, agent or servant after the services have 
been rendered nor to any contractor after the contract has been 
entered into, nor shall the compensation of any public officer, 
including any officer whose compensation is fixed By the Legis- 
lature subsequent to the adoption hereof be increased or dim- 
inished during his term of office.” (Amended 1920) 


It will be noted that the Legislature has not “fixed” the salary of 
the county sheriff in Class One (1) Counties, and, therefore, the provi- 
sions of Article III, Section 19 of the Constitution do not apply so as 
to prohibit the raising or lowering of the salary during the term for 
which the sheriff has been elected. 


For further discussion of this subject, we refer you to an opinion 
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given by this office under date of June 28, 1943, reported on page 111 
of the Report of the Attorney General, 1943-1944. 


August 16, 1947 
ELECTIONS UNDER L, B. 402, LAWS 1947 


In Re Registration of Voters Outside City Limits of 
Metropolitan, Primary and First Class Cities 


Mr. Frederick H. Wagener, County Attorney, Lincoln: 


We have yours of August 13 requesting an opinion as to whether 
or not L. B. 402 of the 60th legislative session provides for registration 
of voters outside the city limits of metropolitan, primary and cities of 
the first class. 


The bill mentioned above, with some amendments not pertinent 
here, makes the provisions of Sections 32-1701 to 32-1782 R. S. 1943 
applicable to counties having a population of more than sixty thousand 
and less than one hundred fifty thousand inhabitants. Section 32-1716 
R. S. 1943 provides in part as follows: 


“The election commissioner shall provide for a general 
registration of all voters in the county, who may be required 
by law to register. * * *” 


Voters are required by law to register who reside in cities of 40,000 
to 100,000 inhabitants, Sections 32-1301 to 32-1312 R. S. 1943; voters 
are also required to register in cities of 7,000 to 40,000 inhabitants, 
Sections 32-1401 to 32-1430 R. S. 1943. Section 32-708 R. 8S. 1943 pro- 
vides in substance that in cities where registration is required by the 
above sections no person may vote unless duly registered as required 
by the above statutes. 


It seems clear therefor that L. B. 402 requires only those voters. 
residing in cities of from 7,000 to 100,000 inhabitants to register. 


August 20, 1947 
ADOPTED CHILDREN 
Decree of Adoption and Certificate of Birth, Inspection by Public 
Dr. W. 8S. Petty, Director of Health, Department of Health, State House: 


You have requested our opinion as to whether the original birth 
certificate of an adopted child should be released if adoption is admitted. 


Section 71-627, R. S. 1948, provides: 


“The certificate of birth of adopted children shall be filed 
as other certificates of birth. Certified copies of such certifi- 
cates may be furnished upon request by the Director of Health 
through the Bureau of Vital Statistics, but the adoption decree 
that is filed with such certificate shall be available for inspec- 
tion only upon the order of a court of competent jurisdiction.” 
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The legislature has determined that a decree of adoption shall not 
‘be available for inspection except upon the order of a court of competent 
jurisdiction. The purpose of Bectlon 71-627 would be defeated if the 
original birth certificates of adopted children were available for inspec- 
tion by the public. 


It is our opinion that the original birth certificate of an adopted 
child should be treated the same as a decree of adoption and should be 
available for inspection only upon the order of a court of competent 
jurisdiction. 


August 20, 1947 
TAXES COLLECTED BY COUNTY FOR CITIES 


Authority of County Treasurer To Deduct Commission 
From the Tax Money Before it Is Paid to City 


Mr. Donald H. Weaver, County Attorney, Grand Island: 


You have requested our opinion as to the right of the county treas- 
urer to deduct the commission for collecting city taxes from the tax 
money before it is paid over to the city. Section 33-114, R. S. 1943, as 
amended by L. B. 230, 60th session Nebraska Legislature, provides as 
follows: 


“Each county treasurer shall receive for and on behalf of 
the county for services rendered to other governmental subdi- 
visions and agencies, where fees for services rendered by him 
are not otherwise specifically provided, the following fees: (1) 
On all money collected by him for each fiscal year, not over 
six thousand dollars, ten per cent; for all sums over six thou- 
sand dollars and not over ten thousand dollars, four per cent; 
on all sums over ten thousand dollars, two per cent; (2) for the 
collection of all sums of money, general or bonded, of irriga- 
tion districts, one half of one per cent of such sums so collected; 
and (3) for the collection of all sums of money for municipal 
taxes, general or special, including money for bond sinking fund, 
bond interest fund or special assessments for municipal improve- 
ments and school money one per cent of the sums so collected. 
On all sums collected, such percentage shall be allowed but once. 
In computing the amount collected for the purpose of charging 
percentage, all sums from whatever fund derived shall be included 
together, except the school fund. The treasurer shall be paid 
in the same proportion from the respective funds of the state 
collected by him whether the same be in money or state 
warrants.” 


Section 77-1759 R. S. 1943 provides as follows: 


“The county treasurer shall report and pay over the amount 
of tax and special assessments due to towns, districts, cities, 
villages, corporations and persons, collected by him, when de- 
manded by the proper authorities or persons.” 


In State ex rel. Grable vs. Roderick, 23 Neb. 505, 87 N. W. 77, treas- 
urer of the City of Beatrice brought an original action in the Supreme 
Court to mandamus the treasurer of Gage County to pay over all city 
taxes collected by him “except the amount due him, defendant, as fees 
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for collecting the same.” The case was first heard on general demurrer, 
which was overruled. In 25 Neb. 629, 41 N. W. 404, the case was heard 
on the report of a referee and the defendant was ordered to pay over 
the money retained by him in excess of the fees due him for collecting 
the taxes. 


It is our opinion that a county treasurer may deduct the fee for 
the collection of city taxes before remitting the tax money to the city. 


August 21, 1947 
SCHOOL DISTRICTS UNITING 
Question Is Whether a New District Has Been Created 
Mr. Wayne O. Reed, Superintendent of Public Instruction, State House: 


You state that the Beechwood school district which borders the 
Omaha school district has petitioned under Section 79-111, R. S. 1943, 
to become attached to the Omaha school district. You inquire whether 
this constitutes the formation of a new district so as to become subject 
to the provisions of Section 79-112, R. S. 1943, which states: 


“No new district shall be formed between the first Tues- 
day of April and the first day of October next following.” 


A similar problem arose in the case of State v. School District, 120 
Neb. 189, 231 N. W. 782. Two districts known as 44 and 77 became 
district number 44. The argument was made that this was a formation 
of a new school district under Section 6241, Comp. St. 1922 (Section 79- 
104 R. S. 1943) which provides for the creation of new districts. The 
court pointed out that another method was followed, that the intention 
of the people of the two districts must be determined by the things 
they did in the organization of the district, and that a new district 
was not formed. 


The petition filed by a majority of the legal voters in the Beech- 
wood school district states: 


“WE, the undersigned, being a majority of the legal voters 
residing in Beechwood School District No. 49, Douglas County, 
Nebraska, do hereby respectfully petition the County Superin- 
tendent of Public Instruction of Douglas County, Nebraska, 
to discontinue the operation of said school district and to at- 
tach the same to the School District of the City of Omaha, in 
the County of Douglas, in the State of Nebraska, which said 
district is an adjoining district; and we hereby express our 
readiness, willingness and ability to take any and all action 
required to transfer all of the property, rights, tax revenues, 
moneys and all other things of value belonging to said Beech- 
wood School District No. 49 to said School District of the City 
of Omaha upon final approval of said attachment.” 


In this present situation it has been clearly shown that the action 
taken was under Section 79-111 rather than Section 79-104 As the 
court has indicated, it does not follow that a new district has been 
created merely because two districts become one. The intention of the 
people of these two districts as determined by the procedure followed, 
was to discontinue the Beechwood school district and attach that terri- 
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tory to the adjoining district. The conclusion follows that there has 
not been an attempt to form a new school district. 


August 23, 1947 
LIENS 


Old Age Assistance 
Question If Lien Provisions of L. B. 546 Include Assistance Given 
Recipient Before Effective Date Of Law 


Mr. James J. Fitzgerald, County Attorney, Omaha: 


We have your request for opinion under date of August 18 which, 
in substance, propounds this question: Does the lien provision of L. B. 
546, 60th session, include all the assistance given the old age recipient 
before and after September 7, 1947, or does the lien only include the 
assistance payments made after that date? 


As to the lien to be filed against real estate owned by a person who 
receives old age assistance, L. B. 546 provides in part as follows: 


«x * *(2) The assistance benefits any recipient of old age 
assistance shall receive shall be a lien on any real estate owned 
by the recipient of such assistance from and after the date of 
the filing of the certificate as provided in this section, * * *” 
(Emphasis supplied) 


The interpretation of the above quoted portion of the bill turns 
on the meaning to be given the words, “shall” and “shall be”. We do 
not find any definition of these words by our Supreme Court, but the 
Bopreme Courts of a number of other states have judicially defined them 
as follows: 


Cunningham v. Long, 133 A. 198 (Me.): 


“‘Shall’, in its ordinary and common usage without qualify- 
ing words showing contrary intent always refers to the future 


Lawrence v. Town of Methuen, 73 N. E. 860 (Mass.) citing City of 
Worcester v. Inhabitants of Harre, 138 Mass, 101: 


“There is nothing to take this section out of the general 
rule that, even in a proper settlement act, the word ‘shall’ prima 
facie refers to the future.” 


Jones v. Stockgrowers’ National Bank, 67 P. 177 (Colo.): 


“The word ‘shall’, in its common, and ordinary usage, un- 
less accompanied by qualifying words which show a contrary 
intent, always refers to the future. Webster says, in refer- 
ence to the early use of the word in the English language: ‘In 
early English, and hence, in our English Bible, ‘shall’ is an 
auxiliary, mainly used in all persons to express futurity.’” 


Chapman v. Holmes Ex’rs., 10 N. J. Law (5 Helst.) 20, 26: 


“The terms ‘now’ and ‘hereafter’ signify time present and 
to come, and from the period at which they are used. The 
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words ‘shall’ and ‘will’ indicate time in the future to the same 
period.” 


In re Strawbridge, 39 Ala. 367, 375: 


“In this case ‘shall be’ was interpreted to be in the future, 
meaning ‘shall hereafter be’.” 


There are a large number of other cases which are in accord with 
the above citations and we have found none which deviate from the 
general rule. 


In Borchert v. Bach, 97 Neb. 593, 150 N. W. 830, our Supreme 
Court said, “In the construction of statutes, words shall be taken to 
have their ordinary and customary meaning.” This rule has been ap- 
plied by our court in many cases and is the generally accepted rule of 
every court in the nation. 


We have carefully examined the whole of L. B. 546 and do not 
find anything to indicate that the legislature intended the words “shall” 
and “shall be” to have any other or different meaning than the ordin- 
ary and customary meaning nor do we find any qualifying words show- 
ing a contrary intent. 


L. B. 546 was enacted by the 60th legislative session without the 
emergency clause and hence becomes effective and operative three months 
from the adjournment of the legislature or September 7, 1947. It is 
our opinion that only the amounts received by old age assistance re- 
cipients subsequent to that date should be included in the lien filed 
under the provisions of the bill. 


August 27, 1947 
DELINQUENT TAXES 


Publication of List of Delinquent Personal Taxes 
“Current” Delinquent Tax 
Construction of Word “Current” 


Mr. Frederic C. Kiechel, County Attorney, Auburn: 


We have yours of August 23 enclosing a copy of your opinion with 
reference to the interpretation of the provisions of L. B. 94, particularly 
as to the meaning of the term “current delinquent tax” as used therein. 
We think your opinion is sound. 


That part of L. B. 94 which is in question reads as follows: 


“The county treasurer shall cause the list of delinquent 
personal taxes, showing the total amount of the current delinquent 
tax and the names of the persons owing the same, tc be published 
once between September 1 and December 1 of each year, * * *,” 


See. 77-205, R. S. 1948, provides as follows: 


“All general personal property taxes levied for the state, or 
for any county, city, village or other political subdivision therein, 
shall be due and payable on November 1 next following the date 
of levy thereof, and from that date shall be a first lien upon the 
personal property of the person to whom assessed until paid.” 
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Sec. 77-206, R. S. 1943, provides as follows: 


“One half of the taxes due under section 77-205 shall become 
delinquent on December 1, and the second half on July 1 next 
following the date the taxes become due.” 


You will note that taxes if not paid when due become delinquent. 
Thereafter the county treasurer must issue a distress warrant for the 
collection of the same. If the debtor has no property from which collection 
can be made, the distress warrant is returned with that fact endorsed 
thereon; but this does not relieve the tax debtor, for if he permits his taxes. 
to remain unpaid when due the next year, they too become delinquent. 
Then when the county treasurer issues his distress warrant, “each such 
warrant shall include all delinquent personal taxes of the person against 
whom issued.” See Sec. 77-1718, R. S. 1943, which was amended by L. B. 
146 but still reads the same in so far as the portion above quoted is 
concerned. This procedure is followed for each year, and as each year’s 
tax becomes delinquent it becomes a part of the delinquent tax owed by 
the tax debtor. Here there is no doubt that the legislative intent is that 
all, meaning each and every year’s delinquent tax, should be included in 
the distress warrant. 


Now, going back to the terms under discussion, you will note that 
the word “total” is used in referring to the current delinquent tax; and 
besides that, if the legislature meant the 1946 tax, it could have said so 
in apt words. But such is not the case. The word “current” has reference 
to the word “delinquent.” All taxes that are delinquent now are currently 
delinquent. Therefore, the term “current delinquent tax’ must be 
construed to mean all of the taxes delinquent at the time of publication. 


August 80, 1947 
DRUNKEN DRIVING 


Prosecution of Second Offenders 
Second Offense Committed Subsequent to Amended Law, First Offense 
Previous to Effective Date of Amended Law 


Mr. Willard M. Wilson, County Attorney, Holdrege: 


You have requested our opinion as to what effect L. B. 162, Sixtieth 
Session, Nebraska State Legislature, amending Sec. 39-727, R. S. 1943, 
has upon the prosecution of second offenders, 


Both the Federal Constitution (Art. I, Sec. 10) and the Nebraska 
Constitution (Art. I, Sec. 16) prohibit ex post facto laws. Marion v. 
State, 16 Neb. 349, 20 N. W. 289, defines an ex post facto law as 
follows: 


“A law which makes an action done before its passage, 
which was innocent when done, criminal, and punishes such ac- 
tion, or that aggravates a crime or makes it greater than when 
it was committed, or which, in relation to that offense or its 
consequences alters the situation of the party to his disadvan- 
tage, or that changes the punishment and inflicts a greater pun- 
ishment than the law annexed to the crime when committed, 
is an ex post facto law, and in so far as it affects the punish- 
ment of the party to his disadvantage is void.” 


—256— 


L. B. 162 contained an emergency clause and became effective May 
20, 1947. Offenses committed subsequent to its effective date are pun- 
ishable according to its terms. The fact that a first offense was com- 
mitted previous to the effective date of the amendment is not a bar 
to the prosecution and punishment of a second offense as such under 
the amendment, if the second offense was committed subsequent to the 
effective date of the amendment. 


A similar situation was presented in Taylor v. State, 114 Neb. 257, 
207 N. W. 207. Therein the court held that the habitual criminal law 
was not ex post facto in so far as convictions previous to its enactment 
were concerned. The opinion states: 


“«* * * Tn this connection it is urged by the defendant that, 
his previous conviction having taken place before the enact- 
ment of section 10177, the provisions of the statute could not 
be made to apply; that to do so would make its provisions ex 
post facto and unconstitutional. We do not consider that the 
act can in any proper sense be regarded as ex post facto, and 
for that reason unconstitutional. The statute deals with of- 
fenses committed after its passage, permits an inquiry whether 
the accused has previously served terms in the penitentiary, 
and in fixing the penalty does not punish him for his previous 
offences but for his persistence in crime. * * *” 


It is our opinion that a second offender may be prosecuted and 
punished as such under Sec. 39-727, as amended by L. B. 162, if the 
offense was committed subsequent to the effective date of the amend- 
ment, and that it is immaterial when the conviction for the first of- 
fense was obtained. 


August 27, 1947 
BUILDING AND LOAN ASSOCIATIONS 


Retirement Benefits Plan 
Authority of State Banking Department to Approve Such Plan 


Hon. J. F. McLain, Director of Banking, Capitol Building: 
You request our opinion as follows: 


“There are forty-five active building and loan associations 
owned and operated under our state law. A substantial major- 
ity of these are members of the Nebraska State League, Savings 
and Loan Associations which is the state organization. 


“At the spring meeting of this group, a committee was ap- 
pointed to formulate plans covering the necessary procedure 
to establish a retirement plan or a pension system for the 
employees of the respective associations. This department has 
been requested to pass upon and approve a plan of this nature. 


“We are not primarily concerned with the mechanics of any 
plan. We are primarily concerned with the legality of any 
association adopting a plan of this nature. We will appreciate 
an opinion as to whether an association organized under our 
law has the authority and power to use a part of its annual 
earnings or a part of its accumulated reserves for the purpose 
of making effective a plan of this nature.” 
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Building and loan associations are quasi public corporations and are 
subject to strict regulation. 9 Am. Jur. 101, Sec. 8; 12 C. J. S. 400, 
Sec. 4. In the absence of statutory regulation, however, they are gov- 
erned by the general principles of law and equity. 9 Am. Jur. 102, Sec. 8. 


We find no statute either permitting or prohibiting the establishment 
of a retirement plan for officers and employees of building and loan 
associations. The statutes are silent on this matter. If such a plan 
may legally be established, it is because of the implied powers of the 
association, and if not, it is because of the implied restrictions on the 
powers of such association. 


If a building and loan association has the implied power to establish 
a retirement plan, it must be based on the theory that benefits will 
thereby accrue to the association—either that payments made under 
the plan to employees constitute, in a certain sense, compensation for 
services performed, or that the plan offers an inducement to employees 
to perform more and better services. A building and loan association 
is not a charitable or eleemosynary institution and may not use its funds 
generally for such purposes. It may, however, compensate its officers 
and employees for their services, although this power is not expressly 
granted by statute and must be implied. 


In State, ex rel. Haberlan v. Love, 89 Neb. 149, 181 N. W. 196, which 
involved the validity of a statute granting pensions to paid members of 
city fire departments, it was said (p. 153): 


“* * * A fireman’s pension may be classified as part of 
his compensation for services rendered, or it may be said that 
it is paid to him for the purpose of stimulating all those engaged 
in a like public duty to prevent and suppress the destruction of 
property and the loss of human life incident to those confla- 
grations * * *.” 


Again in the same opinion (p. 156) we find this language: 


“In applying these limitations to the instant case, it may 
be conceded that the pension forms an inducement to the in- 
dividual to enter and remain in the service of the fire depart- 
ment, and that the pension in a sense is part of the compen- 
sation paid for those services. * * *” 


Whether or not the payment of retirement benefits must be re- 
garded in a strict legal sense as compensation, it inures to the benefit 
of the association as well as to the employee in that it is an inducement 
to the employee to perform satisfactory services and has a tendency 
to improve his morale by reason of the security which it offers, as well 
as to encourage his loyalty and devotion to duty. Thus the association 
derives distinct benefits from the plan by reason of the improved services 
it receives and by its freedom to retire employees when their period of 
usefulness is over and replace them with younger persons. We believe 
that such a use of funds of the association may be permitted. 


Your department has wide regulatory powers over building and 
loan associations (Sections 8-331 and 8-340, R. S. 1943). These super- 
visory powers were vested in the Department of Banking to protect the 
members of the association, and members of the public dealing with 
such association, from loss due to misconduct or mismanagement on the 
part of its officers in directing the business of the association. We be- 
lieve, however, that the legislature, in granting your department these 
powers, did not intend that they be exercised beyond the point reason- 
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ably necessary to protect the property and legal rights of the mem- 
bers and of the public, or that they be used to curb activities which are 
beneficial to the association and its members and to the public alike, 
as well as to the officers and employees of the association. 


We do not méan to imply that your department is powerless to 
regulate retirement plans of building and loan associations, or even to 
disapprove them entirely in cases where they may threaten to impair 
the solvency of the institution; but in cases where it appears that such 
a plan may be safely adopted without risk to the solvency of the asso- 
ciation and that benefits, rather than injury, will accrue to all concerned, 
we are of the opinion that your department may legally approve such 
plan. 


The general public policy of the state, as evidenced by numerous 
recent acts of legislation, is to promote and encourage the adoption of 
retirement plans for employees, and we can see no valid reason why an 
exception should be made in the case of building and loan associations. 


September 3, 1947 


BUILDING & LOAN ASSOCIATIONS ORGANIZED UNDER 
OUT-STATE LAWS 


“Doing Business” in Nebraska for Tax Purposes within Purview of 
L. B. 167, Laws 1947 


Mr. P. K. Johnson, Assistant Tax Commissioner, Capitol Building: 


With reference to L. B. 167, passed by the 1947 legislature, you sub- 
mit the following questions for our opinion: 


“1. Are savings and loan associaticns or building and loan 
associations organized under the laws of the United States or 
any other state considered to be ‘doing business in this State’ 
by virtue of the fact that individuals in Nebraska happen to 
own shares of stock in such organizations? In other words, 
is it necessary for such organization to have an office or branch 
located in Nebraska in order for the shares to be liable for the 
Nebraska tax on intangibles? 


“2. Are building and loan associations, federal or state, 
organized outside Nebraska subject to the four mill tax on 
their gross earnings even though they do not have an office or 
branch in Nebraska?” 


Sec. 77-707, R. S. 1943, as amended by L. B. 167, provides: 


“The stock or shares of domestic building and loan associa- 
tions organized under the laws of this state and the stock of 
building and loan associations organized under the laws of the 
United States, or any other state, and doing business in this 
state, shall be assessed to and the tax paid by the individual 
owners ‘thereof, who shall pay tax upon the value of their 
shares of stock in said associations, less the proportion of the 
value of said stock or shares invested by the associations in real 
estate mortgages or other property, both tangible and intan- 
gible, listed and taxed in this state.” 
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Sec. 1464, subsec. (h), Tit. 12, U. S. C. A., permits the state to tax 
savings and loan associations organized under the laws of the United 
States provided such tax is not greater than that imposed on similar 
local associations. 


Sec. 77-707, as amended by L. B. 167, appears to make the taxability 
of the shares of stock of foreign building and loan associations, including 
those organized under the laws of the United States, depend on.whether 
or not such foreign associations are “doing business in this state.” As- 
suming that this is the true intent of the statute, the question arises as 
to when a foreign association is “doing business” in Nebraska. 


The courts on numerous occasions have undertaken to define the 
term “doing business”; but, because of the wide variety of circumstances 
under which the question has been raised and the different issues in- 
volved in each case, most of the definitions afford little help in the 
present inquiry. It seems clear, however, that “doing business” involves 
something more than a mere passive status or mere existence, and re- 
quires positive action of some kind on the part of the association. 


In Restatement, Conflict of Laws, Sec. 167a, it is said: 


“Doing business is doing a series of similar acts for the 
purpose of thereby realizing pecuniary benefit, or otherwise ac- 
complishing an object, or doing a single act for such purpose 
with the intention of thereby initiating a series of such acts.” 


See also High v. Supreme Lodge, 206 Minn. 599, 289 N. W. 519. 


The mere owning or holding of property in a state has been held 
not to be “doing business” within the state. New York Cent. & H. R. R. 
Co. v. Gill (C. C. A., Mass.), 219 F. 184; Singer Mfg. Co. v. Granite Spring 
Water Co., 123 N. Y. S. 1088. Even the maintenance of an office by an 
agent, unaccompanied by any activity, has been held not to constitute 
“doing business” in the state. Ideal Werke A. G. Fur Drahtlose Tele- 
phonie v. Roos, 250 N. Y. S. 481, 140 Misc. 298. Very slight activity, 
however, is sufficient to constitute “doing business.” Section Seven 
Corporation v. Anglim (C. C. A., Cal.), 186 F. 2d 155; Blair v. Wilson 
Syndicate Trust, 39 F. 2d 43; Harmar Coal Co. v. Heiner, 34 F. 2d 725. 


In Tomson v. Iowa State Traveling Men’s Association, 88 Neb. 399, 
129 N. W. 529, our supreme court held that a single transaction by a 
foreign corporation might constitute a doing of business in this state 
under certain conditions; and in Traphagen vy. Lindsay, 95 Neb. 823, 830, 
146 N. W. 1026, it was said: 


“* * * The expression ‘doing business in the state,’ as we 
view it, means that any person or corporation having a place of 
business in another state who comes into this state and solicits 
business by which it is to furnish any article of commerce or any 
manufactured article which is made in whole or in part at its 
place of business in another state, and which is to be furnished, 
sold or delivered to the purchaser in this state, is, in a compre- 
hensive sense, doing business in this state. * * *” 


The case of Village of Axtell v. Nebraska Hardware Mut. Ins. Co., 
142 Neb. 657, 7 N. W. 2d 471, involved the question of whether the com- 
pany was “doing business” in the village within the purview of an 
ordinance levying an occupation tax on a company doing business in 
the village. Our supreme court said: 


“In the absence of legislative definition, the meaning of 
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‘doing business’ as used in an ordinance is a matter for judicial 
determination, to be made primarily upon the particular facts 
and circumstances of each case. An all-determinative, fixed, 
definite | or precise rule for construing the words cannot be 
written,’ 


The court also held that: 


“A broader meaning is attributable to the words ‘doing 
business’ when used in a tax act, from the fact that the corpo- 
ration receives the protection of local laws and institutions such 
an a water system, fire fighting equipment, a fire department, 
ete. 


A general discussion of the term “doing business with the state” 
as used in tax statutes is found in 61 C. J. 338, Sec. 328, in which it is 
emphasized that the foreign corporation must be engaged in activities 
in furtherance of its objects and purposes in order to be “doing business.” 


Applying the principles announced by the courts to the questions you 
ask, we find that a fixed, definite, and precise rule for the determination 
of each case cannot be stated, and each case must be determined upon its 
own particular facts and circumstances. The fact that individuals in 
Nebraska happen to own shares of stock of a foreign building and loan 
association does not seem to be sufficient of itself to bring the associa- 
tion within the taxing statute as “doing business in this state.” Even 
the fact. that the corporation has an office or agent in this state is not 
conclusive of the question. The corporation must actually carry on activ- 
ities, however slight, in the furtherance of the objects and purposes for 
which it was created in order to be doing business in this state. Such 
appears to be the rule generally adopted and which we think is in force 
in this state. This is the most precise answer we can give to your first 
question. 


In answer to your second question, we would say that a building and 
loan association, federal or state, organized outside Nebraska, is subject 
to the four-mill tax on its gross earnings, as provided in Sec. 77-719, 
R. S. 1943, as amended by L. B. 167, passed by the 1947 legislature, when 
such association is doing business in Nebraska, whether it has an office 
or branch in Nebraska or not. The maintenance of an office in this 
state is strongly indicative of the fact that such association is doing 
business in this state, but it is not conclusive. The fact that the asso- 
ciation maintains no office in this state does not necessarily mean that 
it is not doing business in the state. Each case must be governed by its 
own peculiar facts. 


September 4, 1947 
SCHOOL RETIREMENT SYSTEM 


After Age 65 May a Member Retire and Re-enter Service 
On Year-to-Year Basis Without Jeopardizing Future Retirement 


Mr. Glenn I. Anderson, Director, School Retirement System, Capitol 
Building: 


You request our opinion as follows: 
“Section 79-2921 of the School Retirement Act provides 
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that a member may retire upon making the proper application 
if such member at the time has completed 35 years of creditable 
pi Retirement is entirely voluntary on the part of the 
member. 


“This question arises. If the person desires, or finds it 
necessary for his livelihood to withdraw from the retirement 
list, and again becomes employed, may he do so without jeopard- 
izing future retirement? 


“Under Section 79-2922 a person reaching the age of 65 
must be retired from active duty unless employed on a year- 
to-year contract. This section implies that retirement would 
be compulsory at age 65 unless an emergency exists. Are we 
correct in assuming that a person reaching that age would be 
prohibited from withdrawing from retirement as indicated in the 
previous question?” 


Under Sec. 79-2921, R. S. Supp., 1945, any member of the School 
Retirement System who has completed thirty-five years of creditable 
service is entitled to retire and draw retirement benefits regardless of 
his age. He cannot be compelled to do so, however, until he has reached 
the age of sixty-five years. On reaching the age of sixty-five years 
he is required to retire unless his employer approves of his further 
employment from year to year. 


If a member under sixty-five years of age, having completed thirty: 
five years or more of creditable service, decides to retire and draw re- 
tirement benefits, he is entitled to do so. If, after retiring, he again 
becomes employed in a school under the retirement system, being still 
under sixty-five years of age, he thereby automatically ends his retire- 
ment benefits and becomes an active member again. He may then 
retire again at any time, and must be retired upon reaching the age of 
sixty-five years unless hired on a year-to-year basis. It is our opinion 
that he does not thereby jeopardize his right to future retirement 
payments. 


Under Sec. 79-2922, R. S. Supp., 1945, when a member has reached 
the age of sixty-five years, he must retire regardless of the number of 
years of creditable service he has completed unless his employer con- 
tinues him in service on a year-to-year basis. After being retired at 
age sixty-five or older, the member cannot resume active duty as a 
school employee so as to make further contributions or acquire further 
rights in the retirement system. The law contemplates that at age 
sixty-five members shall cease active service except in those special 
cases where active service is continued on a year-to-year basis, and 
having once been retired at that age they are no longer eligible to 
become members in active service. 


September 4, 1947 
LIQUOR CONTROL COMMISSION 


Authority To Regulate a Monthly Retail Dealer’s Listing Book 
Making it Possible, in this Coast to Coast Service, for a Customer 
To Send Distilled Spirits to Consumers in other Cities and States 


Mr. R. E. Brega, Chairman, Nebraska Liquor Control Commission, Capitol 
Building: 
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_ You request our opinion as to the legality of a “shopper’s service” 
which the Wilco Publishing Company of Denver, Colorado, proposes to 
establish, and which it describes as follows: 


“We propose to organize a shopper’s service which will 
operate from coast to coast so that it will be possible for the 
consumer to now send distilled spirits to consumers in other 
cities and states. 


“We propose to sell to any licensed retail liquor dealer a 
listing in our publication, which will identify him to simillarly 
listed retailers in other cities. The publication will contain all 
of the names and addresses of all retail liquor dealers participat- 
ing in this plan, together with a price list of all brands of 
distilled spirits available in each state. The charge for a 
listing in the publication will be Twenty-five Dollars ($25.00) 
annually. The official book will be published monthly and de- 
livered free to the retailer, 


“Retailer ‘A’, who will be designated as the ‘forwarder’ 
accepts a request from a consumer who wishes to have for- 
warded for him a case of liquor to a friend in another city. 
Retailer ‘A’ selects in the city to which the order is to be for- 
warded the retail dealer closest to the address given him by 
the consumer. Retailer ‘A’ then forwards the request with 
check enclosed in full payment of the order requested to the 
dealer in the city designated. For this service, Retailer ‘A’ 
will charge the consumer a flat fee of forty cents. 


“Retailer ‘B’, who will be designated as the ‘deliverer’, upon 
receipt of the request for delivery and full payment for the 
merchandise requested, will make delivery to the consignee and 
will have receipted two cards, one of which will be returned to 
Retailer ‘A’ and the other will be returned to the consumer 
from whom the request originated, 


“Let it be herein noted that Retailer ‘A’ receives no part 
of the profit of the sale, but receives only a forty cent service 
charge. 


“Retailer ‘B’ who makes the delivery receives cash for the 
order and does not share his profit with anyone and the sale is 
made on his premises.” 


We have examined the proposed plan in the light of our statutes 
governing the sale of liquor in Nebraska, and it is our opinion that this 
service may operate lawfully in this state if certain precautions are 
observed by the retailer making the sale. 


1. We assume that this service will apply only to licensees for sale 
of liquor by the package and not for consumption on the premises. 


2. The proposed service suggests that Retailer ‘B’ will ‘make de- 
livery to the consignee,’ etc. There is no objection to this if delivery 
is made on the licensed premises. If it is contemplated, however, that 
delivery shall be made to the consignee at his home or other place off 
the licensed premises, we believe this is contrary to the spirit and inten- 
tion, if not to the letter, of our law. Our law forbids sale of liquor to 
minors, incompetents, Indians, ete., and it is incumbent on the retailer 
to see that he is not delivering liquor to one of these prohibited classes. 
Morever, the law strictly restricts the right to sell liquor to the licensed 
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premises, and this would appear to imply that deliveries off the prem- 
ises are forbidden. 


The plan must not be used as a device to evade or circumvent any 
law or any regulation of the commission, but, if properly conducted, we 
believe it does not conflict with our laws. 


September 5, 1947 
PUBLIC POWER & IRRIGATION DISTRICTS 


Bids for Supplies 
Bond of an Out-State Casualty Insurance Company, Filed 
In Support of the Bid, Must Be Signed by a Resident Agent 


Mr. Wardner G. Scott, State Engineer, State House: 


We have your request for opinion of September 5, in which you say, 
in substance, that a public power and irrigation district held a letting; 
that in compliance with the notice for bids one of the bidders supported 
his bid by a bond, which is required, but said bond was not countersigned 
by a resident agent of the company furnishing the bond. You request 
our opinion as to whether or not a bid should be considered by the di- 
rectors when it is supported by such a bond. 


There is a section of the statute which deals directly on this ques- 
tion. Sec. 44-344, R. S. 1943, provides, in substance, that all stock casu- 
alty insurance companies incorporated under the laws of any other state 
or any foreign country shall issue all contracts or bonds on risks in 
this state through resident agents, duly licensed in this state, who shall 
countersign all such contracts or bonds. 


This is a specific statute and seems to us to be decisive of the ques- 
tion. You will note that the statute says that the resident agent shall 
countersign all such contracts or bonds, and this is deemed by the courts 
to be mandatory. 


While we are not inclined to the belief that should such a bid be 
accepted, supported by a bond not countersigned by a resident agent, 
the company could evade responsibility on the bond by virtue of this 
failure, yet proceedings for the letting of contracts by a public power 
district are strictly statutory and the statute should be followed to the 
letter to avoid any possibility of loss occasioned to a public body. Hence 
we are of the opinion that a bid supported by such a bond as you de- 
scribe should be rejected by the directors, as the bond supporting the bid 
is not in conformity with the strict terms of the statute. 


September 9, 1947 
COUNTY MENTAL HEALTH CASES 


County’s Right To Reimbursement For Costs Of The Hearing 
County Attorney’s Duty To Compel Relatives To Pay Maintenance Costs 


Mr. Roy E. Blixt, County Attorney, Blaine County, Brewster: 
You have requested our opinion as to (1) the right of a county to be 
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reimbursed for the costs of a hearing before the County Board of 
Mental Health and (2) the responsibility of a county attorney to enforce 
the liability of relatives for the cost of maintaining a patient in a 
state hospital. 


(1) The taxation of costs in insanity proceedings is dependent upon 
statutory authorization. 44 C. J. S. 97, Insane Persons, Sec. 34a. Sec. 
83-337, R. S. 1948, as amended by L. B. 74, Sixtieth Session, Nebraska 
Legialauare, prescribes the fees and costs in such proceedings and then 
provides: 


“* * * All compensation and expenses provided for in this 
section shall be allowed and paid out of the county treasury by 
the county board. * * *” 


It is our opinion that a county has no right of reimbursement for 
eosts incurred in a hearing before the County Board of Mental Health. 


(2) In an opinion dated January 19, 1944, we said: 


“It is, therefore, our opinion that it not only is entirely 
proper for a county attorney to bring an action for the recovery 
of the expense of an insane patient who has a residence in his 
county, but it is his duty as a county and state official to 
represent the state in such cases as are brought in his county 
by the sovereign power.” 


September 8, 1947 
PUBLIC ASSISTANCE ABOVE THE FIFTY DOLLAR LIMIT 


Authority To Pay Vendor (1) When Recipient Alive, (2) When 
Recipient Is Dead 


Mr. Neil C. Vandemoer, Director of Assistance, Capitol Building: 


You cite the provisions of Secs. 68-310 (c) R. S. Supp. 1945 and of 
68-206 as amended by L. B. 544, 60th Session (1947) of the Nebraska 
Legislature, and inquire as follows: 


“In light of the above cited statutes and any other appli- 
cable laws, many counties are asking: 


“1. Is the State Director of Assistance prohibited from mak- 
ing direct payments to vendors in accordance with Section 68-310 
(c), over and above the regular $50 old age assistance payment, 
since there is no statutory procedure for the county to participate 
financially in such direct payment from the State of Nebraska in 
compliance with L, B. 544? 


“2. In the event of the death of a recipient of old age as- 
sistance, is it possible to pay the vendor for medical, hospital and 
surgical care directly by county warrant, since L. B. 544 requires 
such payments to be made jointly to the recipient and vendor? 
As a practical matter, experience shows that very few recipients 
of old age assistance leave an estate sufficient to warrant the 
appointment of an executor or administrator.” 


As you point out, Sec. 68-310 (c) vests the Director of Assistance 
with authority to prescribe rules and regulations for the furnishing of 
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medical, surgical, and hospital care, to establish fee schedules, and to: 
make payments directly to the persons or firms furnishing such services, 
whereas Sec, 68-206 as amended by L. B. 544, provides that expenses of 
medical, surgical and hospital care may be allowed in addition to the 
maximum grant of fifty dollars per month for assistance, but only when 
authorized by the county board before the expense is incurred, and the 
charges must be approved by the county board after the services are 
supplied. It further provides that allowances for such services in excess 
of the $50.00 limit shall be paid, seventy-five per cent from state as- 
sistance funds and twenty-five per cent by the county, and that warrants 
for payment shall be payable jointly to the old age recipient and the 
person or institution supplying such service. 


It should be noted that both Sees, 68-310 (c) and 68-206 are included 
in the state plan under which our state receives federal grants of funds 
for assistance purposes, and it must be presumed that the legislature 
intended nothing that would jeopardize these federal grants or render 
this state ineligible to receive them. Among the requirements imposed 
by the United States government as a condition to the granting of 
assistance to the several states is that such assistance shall be admin- 
istered uniformly throughout the state and that it shall be administered 
by a single state agency. 


While the provisions of Secs, 68-310(c) and 68-206 appear to be in 
conflict in certain respects, the provisions of both must be given effect 
as far as is possible, and they must be construed together as being in 
pari materia in the light of the general legislative intent. If the seem- 
ingly conflicting provisions cannot be reconciled, the provision last enacted 
must prevail over the earlier one as being the latest expression of the 
legislature. 


In answer to your first question, we would say that, in our opinion, 
payments over and above the limit of $50.00 must be made jointly to the 
recipient and the vendor whenever possible, as required by L. B. 544, that 
being the latest expression of the legislature. 


However, in cases where the recipient is dead and there is no legally 
appointed executor or administrator, as stated in your second question, 
it is our opinion that L. B. 544 contains no provision applicable to the 
situation and that it is governed by Sec. 68-310(c) which authorizes 
direct payment for medical, surgical, and hospital services to the vendor. 
It cannot be presumed that the legislature, in enacting L. B. 544, intended 
to require that warrants be drawn jointly to the vendor and to a person 
deceased. 


To summarize, we believe that the answer to both of your questions 
is “yes”, 


September 8, 1947 
PUBLIC ASSISTANCE ABOVE THE FIFTY DOLLAR LIMIT 


Authority Of State To Pay Its 75% Share Even Though 
The County Refuses Or Is Unable To Contribute Its Share 


Mr. Neil C. Vandemoer, Director of Assistance, Capitol Building: 
You request our opinion as follows: 
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“L. B. 543 and L. B. 544, passed at the 60th Session of the 
Nebraska Legislature, provide for county financial participation 
in certain designated aid to dependent children and old age 
assistance cases. Pertinent provisions of these statutes read: 


“L. B. 543, ‘... In no event shall such amount exceed twice 
the maximum amount which the United States government 
will ‘contribute as its share of carrying out the aid to de- 
pendent children assistance program, except that the county 
board under regulations of the Board of Control may author- 
ize a larger amount. If such larger amount is authorized the 
excess shall be paid twenty-five per cent from county funds 
and seventy-five per cent from the State Assistance Fund...’ 


“L. B. 544, «... In making allowance for medical, surgical 
and hospital care in excess of the maximum limit herein 
provided for old age assistance, seventy-five per cent of the 
amount approved for that purpose shall be paid out of state 
assistance funds and the remaining twenty-five per cent 
shall be paid by the county in.which the recipient of old 
age assistance resides. . .’ 


“Several counties have asked whether it is possible for State 
funds to be paid as assistance in those cases where the county 
either refuses or is unable financially to participate in the 
assistance payment in accordance with the above-quoted stat- 
utes. For example, in an aid to dependent children case in- 
volving a mother and one child, $27 is twice the maximum amount 
which the Federal government will contribute. If the county 
board duly authorizes a payment of $40 per month to such * 
mother and child, may 75 per cent of such payment in excess 
of $27 be paid from State funds even though the county refuses 
or is unable to contribute its share? 


“For example, in an old age assistance case, the county is 
required to contribute 25 per cent of all medical, surgical and 
hospital payments in excess of the regular $50 grant. If a 
recipient of old age assistance has a medical bill of $20 in excess 
of the regular $50 grant, which medical bill was duly authorized 
by the County board, we wonder whether 75 per cent of such 
medical requirement can be paid from State funds even though 
the county refuses or is unable to contribute its share.” 


Sec. 43-512, R. S. Supp. 1945, has been amended by L. B. 543 and 
now contains the language quoted in your letter. Sec. 68-206, R. S. 
1943, has been amended by L. B. 544, and that section now reads as 
quoted in your letter. Both statutes expressly state that any excess 
above the maximum limit of twice the amount contributed by the United 
States government “shall be paid” twenty-five per cent from county funds 
and seventy-five per cent from the State Assistance Fund. 


It seems to us that this language is too plain and unambiguous 
to require interpretation. The state has no authority to pay a penny 
above the maximum limit of twice the contribution of the United States 
unless the county pays some amount from its -own funds. When the 
county makes such payment the state must match it at the rate of 
three dollars for every dollar paid by the county. The fact that the 
county may be unable or unwilling to pay anything does not confer 
authority on the state to make such payments, and any such payment 
made by the state would, in our opinion, be in violation of the statutes 
above quoted. 
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September 11, 1947 
PUBLIC OFFICERS 


Salary Increase For Certain Deputies 
Old Law Applies Up To Sept. 7, °47 And New Law Thereafter 


Hon. Edward Gillette, State Treasurer, State House: 


We have yours of September 10 in which you request an opinion as 
to the effective date of salary raises for certain deputies whose salaries 
were changed by legislation which became effective September 7. 


The general rule applicable is that unless the legislature clearly in- 
dicates that the enactment is to become effective on a paarticular date, 
or that it was intended to operate retroactively, statutes must be con- 
strued to operate prospectively. 


We do not find in any of the salary-raise enactments any depaarture 
from the general rule. Hence, salaries should be paid under the old 
law from September 1 through September 6 and at the new rate from 
September 7 to the end of the month. 


September 11, 1947 
COUNTY TREASURER 


Treasurer’s Authority To Increase Deputy’s Salary 
Without Approval Of County Board 


Mr. Robert L. Haines, County Attorney, Buffalo County, Kearney: 


You have requested our opinion as to the right of a county treasurer 
to pay a clerk in his office a salary in excess of that approved by the 
county board. 


Sec, 28-1111, R. §. 1943, provides as follows: 


“The county officers in all counties shall have the necessary 
clerks and assistants for such periods and at such salaries as 
they may determine. with the approval of the county board, whose 
salaries shall be paid out of the general fund of the county.” 


The legislature has provided that the salary of the clerk shall be 
determined by the treasurer with the approval of the county board. 


In State, ex rel. Johnson v. Tilley, 137 Neb. 173, 288 N. W. 521, 
the court defined “approval” as follows: 


“The word ‘approval’ is defined by Webster as meaning ‘ap- 
probation, sanction.’ It is defined in the authorities as follows: 


“<The word “approved” naturally imports the exercise of 
judgment and discretion; and the power to approve ordinarily 
implies a power to disapprove. 


“‘To “approve” or give “approval” is in its essential and 
most obvious meaning to confirm, ratify, sanction, or consent to 
some act or thing done by another. The word “approve” does 
not, ex vi termini, necessarily import the exercise of discretion, 
but from the connection in which the term is used it often involves 
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the idea of discretion and adjudication, and is seldom construed 
as reaairine a mere ministerial act. 4 C. J. 1464.’ Apfel v. 
Mellon, 83 Fed. (2d) 805. 


“It is apparent that the second proposition stated above, 
to wit, the relator and the respondent have a discretionary 
power in the expenditure of the fund, and there must be an af- 
firmative determination by both before there can be an expendi- 
ture, is controlling.” 

Of course a county board cannot abuse its discretion. As stated in 
Roberts v. Thompson, 82 Neb. 458, 118 N. W. 106: 


“Its judgment, however, must be exercised in good faith. 
The court undoubtedly would have jurisdiction over the county 
board in the event that it acted wantonly or fraudulently, or 
exceeded any of the limitations placed upon the exercise of 
such powers. * * * The county commissioners act in an admin- 
istrative capacity, and the legislature has conferred upon them 
the duty of deciding how the affairs of the county shall be 
managed, and, unless there is a gross abuse of their discretion, 
or unless they act fraudulently, or contrary to some express 
provision of the statutes, or beyond some limitation, a court 
cannot interfere.” 


It is our opinion that a clerk in the office of the county treaasurer 
cannot be paid a larger salary than that approved by the county board. 


September 10, 1947 
CHILDREN DEPENDENT 


Legal Settlement As Affecting Assistance 
Application of Sec. 43-514 and Sec. 43-512 As Amended By 
L. B. 543 and Sec. 68-206 As Amended By L. B. 544 


Mr. Neil C. Vandemoer, Director of Assistance, Capitol Building: 


You request our opinion as to the effect of the provisions of L. B. 
543 and L. B. 544, passed by the Sixtieth Session of the Nebraska Legis- 
lature, on the county legal settlement of dependent children for the 
purpose of granting assistance to such children. You call attention to 
the provisions of Sec. 43-514, R. S. 1943, which reads: 


“Payments of assistance with respect to any dependent child 
shall be made to any person or persons in whose home the 
residence of such child is maintained. The county of such home 
shall be deemed the county of such child’s residence for the 
purpose of sections 43-501 to 43-527.” 


You further call attention to Sec. 68-115, R. S. 1948, which provides: 


“* * * The time during which a person has been an inmate 
of any public or private charitable or penal institution, and 
each month during which he has received relief from private 
charity or the poor fund of any county shall be excluded in 
determining the time of residence hereunder. * * *” 


You point out that under the provisions of L. B. 543, which amends 
Sec. 43-512, R. S. Supp. 1945, and of L. B. 544, which amends Sec. 68-206, 
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R. §. 1943, the county may now participate in grants to dependent 
children to the extent of twenty-five per cent of any excess over twice 
the amount of the contributions of the United States government. The 
question presented is whether the provisions of L. B. 543 and L. B. 
544 authorizing payments for dependent children from county funds 
bring such cases within the purview of the provisions of Sec. 68-115, 
above quoted, relating to legal settlement, or if the provisions of Sec. 
54-514 still apply even though county funds are expended. 


It will be noted that Sec. 68-115, R. 8, 1943, was originally enacted 
in 1866 and has been a part of our law relating to paupers and indi- 
gent persons ever since. 


In the Special Session of 1935, the Legislature, in order to make 
Nebraska eligible to receive aid from the United States government, set 
up a plan for the assistance of aged persons, blind persons, dependent 
children, etc., in conformity with the requirements of the federal govern- 
ment, which plan was in addition to and quite separate and distinct 
from the general laws of the state relating to paupers and indigent 
persons. Sec, 43-514, defining the residence of dependent children, was 
passed at the 1935 Special Session and is a part of our state plan under 
which we receive federal grants, This is true also of Sec. 43-512, as 
amended by L. B. 543, and Sec. 68-206, as amended by L. B. 544. 


It is our opinion, therefore, that the provisions of Sec. 43-514 re- 
lating to legal settlement of dependent children continue to govern all 
cases mentioned in L. B. 543 and L. B. 544, and that Sec. 68-115 has 
no application to such cases even though, under the amendments contained 
in L, B, 543 and L. B, 544, county funds may be expended, 


September 11, 1947 
DECEDENTS’ ESTATES 


Duty Of County Judge To Collect Recording Fee And File Decree 
Of Distribution With Register Of Deeds 
Effect Of Sec. 32, L. B, 508, Laws 1947 


Mr. W. L. Brennan, County Attorney, Boyd County, Butte: 


You have requested our opinion as follows in regard to Sec. 82 of 
L. B. 508, Sixtieth Session, Nebraska Legislature: 


“Does this section in any way relieve the County Court 
of the responsibility of collecting the recording fee and filing of 
the Final Decree of Distribution with the Register of Deeds in 
Probates in which real estate is involved as provided in Sec. 
80-1302 Compiled Statutes of 1943?” 


The last sentence of Sec. 30-1302, R. S. 1943, provides: 


«* * ® In cases where real estate is involved, a duly certified 
copy of such decree shall thereupon be filed by the county 
judge in the office of the register of deeds in the county in 
which the real estate mentioned in such decree shall be situated, 
the cost of such filing to be charged as a part of the costs of 
administration of the estate.” 


Sec. 32 of L. B. 508 provides: 
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“It should not be regarded as a defect in title that an 
attested copy of a will or a certified copy of a final decree of 
distribution in an estate proceeding are not filed for record in 
the office of the register of deeds of the county where the land 
is situated, provided the will was admitted to probate or the 
final decree of distribution was entered in the county court of 
the county in which the land is situated.” 


Sec. 82 of L. B. 508 has a very limited purpose. It simply provides 
that in certain cases the failure of a county judge to file a certified copy 
of a decree of distribution is a non-meritorius objection to the mer- 
chantability of a title. 


It is our opinion that the duty of a county judge to file a certified 
copy of a decree of distribution and to charge the cost of such filing as 
a part of the costs of administration, in accordance with Sec. 30-1302, R. 
S. 1948, is not affected by Sec. 32 of L. B. 508. 


September 11, 1947 
COUNTY ASSESSORS 


Powers, Duties And Status Of Old Elected Assessors And 
Precinct Assessors 
Construction Of L. B. 91, Laws 1947 


Mr. Robert M. Armstrong, State Tax Commissioner, Capitol Building: 


You have requested our opinion as follows in regard to L. B. 91, 
Sixtieth Session, Nebraska Legislature: 


“The present precinct assessors were elected at the general 
election on November 1946 for a term of two years. Presumably 
their term will expire January 1949. I assume that because of 
the provisions of Section 43 of the bill, abolishing the office of 
precinct assessor, that there will be none elected at the general 
election in 1948. If that is correct, then my question is, will 
the county assessor have the power to appoint a deputy and 
such assistants as may be necessary, their salary to be fixed 
by the county board as provided in Section 38 of the bill? If 
so, then will the assessor make these appointments in January 
1949 and use the method provided in L, B, 91 as outlined above, 
beginning with the assessment period on March 10, 19497 


“My second question is, do the other general provisions of 
the bill, L. B. 91, placing certain duties and powers in the 
hands of the county assessor with reference to the examining 
of all returns of personal property and the power to add items 
of omitted property and to change valuations, and other like 
provisions contained in various sections of the bill, become ef- 
fective and applicable to the procedure in 1948 while there are 
still precinct assessors in office? Or is the application of these 
powers conferred upon the county assessor by the bill to be 
deferred until 1949, or until 1951 when the “full time assessor” 
will take office after the election in 1950 as provided in Sec- 
tion 9 of the bill? 


“Another question that arises is whether or not counties 
having a population of not more than sixty-five hundred inhabi- 
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tants may follow the procedure set forth in Section 9 of the 
bill to PrOrie for the election of the county assessor, where 
under the present law and decision by the county, the county 
clerk is ex officio acting as county assessor. In other words, 
about 43 counties in the state now have provisions for the county 
clerk to act as ex officio county assessor. May any of these 
counties, regardless of their population, provide for the election 
of a county assessor in 1948 or must they wait until the year 
1950 to elect an assessor under the terms of this bill?” 


The offices of county assessor and precinct assessor were both 
created and established by statute. “The power to create an office 
generally includes the power to modify or abolish it. The two powers 
are essentially the same.” 42 Am. Jur., Public Officers, Sec. 33. 


In State, ex rel. Topping v. Houston, 94 Neb. 445, 143 N. W. 796, 
the court said: 


“* * * We have held a number of times that an office 
created by the legislature may be abolished by that body, and 
that the incumbent of such an office has no property interest 
in it the deprival of which is prohibited by the constitution. 
Douglas County v. Timme, 32 Neb. 272; State v. Stewart, 52 Neb. 
248; Dinsmore v. State, 61 Neb. 418, * * *” 


¥ In Rooney v. City of Omaha, 105 Neb. 447, 181 N. W. 143, the court 
said: 


“«“* * * the general right to abolish an office may be exer- 
cised at any time during the incumbency of that office, even 
enenen the term is of a fixed and definite duration, and re- 
gardless of whether or not the officer holds for a regular term.” 


When L. B. 91 became effective, the office of precinct assessor was 
abolished and the duties of the office of the county assessor were modified. 
There is no provision in L. B. 91 which delays the operation of its 
terms and provisions. 


Thus a county assessor now has the power to appoint, with the 
consent of the county board, a deputy and such assistants as may be 
necessary to enable him properly to discharge the duties of his office. 
In all counties except those where the office of county assessor has 
been abolished, the county assessor “shall work full time”. 


Sec. 32-211, R. S. 1943, originally permitted any county to abolish 
the office of county assessor. Sec. 32-211, as amended by Sec. 9 of 
L. B. 91, permits only those counties having a papulation of not more 
than sixty-five hundred to abolish the office of county assessor. 


Therefore, all counties having a population of more than sixty-five 
hundred will elect a county assessor at the general election in 1950. All 
counties having a population of not more than sixty-five hundred will 
also elect a county assessor at the general election in 1950 if the office 
has not been abolished. 
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September 18, 1947 
PUBLIC ASSISTANCE 


Counties’ Responsibility To Meet Their Share of The Costs 
Determined In Accordance With State-Wide Standards 
Cooperation With Federal Government Regulations 
Authority Of Board Of Control To Enforce Compliance 


Mr. Neil C. Vandemoer, Director of Assistance, Capitol Building: 
You write: 


“With reference to the following provisions in L. B. 543 
and L. B. 544 enacted by the last legislative session, 


L. B. 548, “. .. . In no event shall such amount exceed 
twice the amount which the United States government will 
contribute as its share of carrying out the aid to dependent 
children assistance program, except that the county board 
under regulations of the Board of Control may authorize 
a larger amount. If such larger amount is authorized the 
excess shall be paid twenty-five per cent from county funds 
and seventy-five per cent from the State Assistance Fund 


L. B. 544, “... . In making allowance for medical, surgical 
and hospital care in excess of the maximum limit herein 
provided for old age assistance, seventy-five per cent of 
the amount approved for that purpose shall be paid out of 
state assistance funds and the remaining twenty-five per cent 
will be paid by the county in which the recipient of old 
age resides... .” 


the following question has been raised as a point of conformity 
of the state statutes with the Social Security Administration 
provisions. The question is: If a county, with sufficient re- 
sources to do so, refuses to meet its share of the cost of old 
age assistance and aid to dependent children determined in ac- 
cordance with state-wide standards does the rule-making author- 
ity of the State Board of Control include power to enforce 
state-wide standards? 


For purposes of identification, we note that the provision from 
L. B. 543 which you quote is an amendment to Sec. 48-512, R. S. Supp. 
1945. The provision which you quote from L. B. 544 is an amendment 
to Sec. 68-206, R. S. 1943. 


These amendments, considered by themselves, would appear to indicate 
a legislative intent to vest in the county boards of the several counties 
the right to determine whether or not the maximum limit of assistance 
shall be exceeded in their respective counties, in what cases it shall be 
exceeded, and the amount of such excess. However, the statutes which 
are amended by these acts are parts of the State Plan under which this 
state obtains federal grants for assistance purposes, and must be con- 
strued as a part of that plan under the well-recognized rule that statutes 
in pari materia, or dealing with the same subject matter, must be con- 
strued together, and apparently conflicting provisions must be brought 
into harmony if possible. 


Examining other statutes which, taken together, constitute the State 
Plan for the administration of assistance, we find the following provisions; 
Section 68-309, R. S. 1943 provides: 
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“The Board of Control shall be the sole agency of the State 
of Nebraska to supervise the administration of relief, blind as- 
assistance, old age assistance, aid to dependent children, crippled 
children, and child welfare activities of the State of Nebraska.” 


Section 68-302, R. S. 1943, provides in part: 


“The state assistance fund shall be administered and dis- 
bursed by the Board of Control. * * *” 


Section 68-308, R. S. 1948, provides: 


“The state assistance fund may be augmented by donation 
from private persons, associations or corporations, and by grants 
from the government of the United States, and by any further 
appropriations thereto made by law. Such additions thereto 
are specifically appropriated, and shall be divided and admin- 
istered by the Board of Control in the manner and proportion and 
for the same uses and purposes provided for by sections 68- 
301 to 68-325.” 


Section 43-522, R. S. 1943, relating to assistance for crippled children, 
provides: 


“The Board of Control through the Director of Assistance 
shall expend state assistance funds allocated for crippled children, 
to supplement other state, county and municipal, benevolent, 
fraternal and charitable expenditures, to extend and improve 
(especially in rural areas and in areas suffering from severe 
economic distress) services for locating physically handicapped 
and crippled children, and for providing medical, surgical, cor- 
rection and other services and care, and facilities for diagnosis, 
hospitalization and after care, for children who are physically 
handicapped or crippled, or who are suffering from conditions 
which lead to crippling. Expenditures and services shall be 
uniformly distributed so far as possible or practicable under 
conditions and circumstances which may be found to exist.” 


Section 43-526, R. S. 1943, provides: 


“The state agencies provided for herein shall distribute and 
cause said funds to be used in as uniform and equal a manner 
as practicable for the benefit of the children to be assisted by 
such services, taking into consideration the health, moral sur- 
roundings, sanitary conditions, parental responsibility, mentality 
and other circumstances of each case. Obligations assumed 
shall not exceed income of the fund for child welfare for any 
given month, plus any balance remaining from a preceding month 
in such fund.” 


It will be noted that section 43-522 and 43-526 require that funds 
for ‘cuppled children be allocated uniformly and equally as far as prac- 
ticable. 


Section 68-324, R. S. 1943, provides: 


“The Board of Control may make lawful rules and regula- 
tions not inconsistent with sections 68-301 to 68-325 for the 
lawful administration thereof.” 


Section 68-316, R. S. 1948, provides in part: 
“The Board of Control shall have authority to establish a 
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personnel plan and to establish reasonable rules and _regula- 
tions governing the administration of said plan, as well as all 
phases of the administration of the state assistance program, 
and such reasonable rules and regulations shall be binding upon 
the counties of the State of Nebraska. * * *” 


In all cases the application for assistance is filed originally with 
the county assistance committee and the initial investigation, findings 
and order, either granting or rejecting the application and, if granted, 
fixing the amount of assistance. The petitioner has in all cases the 
right of appeal to the Board of Control, and the decision of the Board 
of Control is final and binding on both the petitioner and the county. 
See sections 43-512, R. S. Supp. 1945; 68-208, R. S. Supp. 1945; 68-227, 
R. S. 1948; 68-319, R. S. 1943. 


Section 68-319, R. S. 1948, provides: 


“The Board of Control, through the Director of Assistance, 
shall supervise the administration by the county assistance com- 
mittee of all activities mentioned in sections 68-301 to 68-325; 
and every final order, action or finding of the county assistance 
committee shall be subject to an appeal to the Board of Control 
through the director by any applicant for any kind of relief 
or assistance, or by any taxpayer of the county.” 


Neither L. B. 543 or L. B. 544 has undertaken to repeal or amend 
any of the foregoing statutes mentioned herein and they must be 
presumed to remain a part of the law governing assistance. 


An examination of the statutes constituting the state assistance plan, 
and particularly those herein mentioned, reveals certain general prin- 
ciples of the plan which were apparently regarded by the legislature 
as fundamental. Among these principles are the following: 


1. The intention that the plan should conform to the laws and 
regulations of the United States government and its agencies, 
so as to make Nebraska eligible to receive Federal aid for its 
assistance program; 


2. That state assistance should be allccated and administered 
uniformly and equally throughout the state; 


3. That the Board of Control has plenary powers to regulate 
and control the administration of state assistance; 


4, That the right of appeal from all decisions of the county 
boards to the Board of Control shall be carefully preserved; 


5. That the ultimate power to control the administration of 
the state assistance fund is vested in the Board of Control. 


We believe that, in enacting L. B. 548 and L. B. 544, the legislature 
did not intend to disturb or modify any of these fundamental principles. 
Certainly none of the statutes in which they are embodied has been 
amended or repealed. 


Our task is to harmonize, if possible, the provisions which you 
quote from L. B. 543 and L. B. 544, with the fundamental principles 
and purposes which govern out state assistance plan and are enumerated 
above. We believe that this can be done. 


As we have already pointed out, the Board of Control is given 
broad powers of regulation in the supervision and administration of 
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the state assistance fund. Provisions for such regulation are found in 
both L. B. 543 and L. B. 544. We believe that, if the Board of Control 
establishes statewide standards for determining the amount of grants 
for old age assistance or aid to dependent children or to the blind, such 
action would be a legal exercise of its rule-making power and could be 
enforced in the courts, 


The proceedings for obtaining assistance, as already mentioned, 
originates by the filing of an application with the county board. It is 
the duty of the county board to investigate the application and either 
grant or reject it, but it must do so in accordance with the rules and 
standards established by the Board of Control. 


The authorization to increase the statutory maximum limit must 
originate with the county board. If, under the standards adopted by 
the Board of Control, it is necessary for the county board to authorize 
an increase in the award over the maximum limit of twice the amount 
of the federal aid, and the county is financially able to do so, we be- 
lieve that it is mandatory upon the county board to do so. If it arbi- 
trarily refuses to do so, the applicant or any taxpayer has a right 
to appeal to the Board of Control and the decision of the Board of 
Control is final and is binding on the county board, 


The purpose of the provisions of L. B. 543 and L. B. 544, as we 
view it, is to provide a means for determining the amount of medical 
expense to be allowed when in excess of the maximum limit. Under 
the state plan, L. B. 543 and L. B. 544 give the county board the right, 
under uniform regulations and standards imposed by the Board of 
Control, to fix the amount of the allowance for medical and hospital 
care, but they do not authorize the board, arbitrarily, to deny such care 
when it is necessary for the health of the recipient. Where such care is 
denied by the pony board, the applicant has his remedy of appeal to 
the Board of Control, which can determine the care necessary and make 
it mandatory upon the courity board to provide such care. 


Other opinions have been issued by this department bearing on the 
construction to be given the provisions of L. B. 543 and L. B, 544 which 
you quote. It is not unlikely that certain statements made in some 
of those opinions conflict, or appear to conflict, with the views herein 
expressed. If such cases occur, it is our matured judgment that such 
opinions were in error to the extent that they disagree with the views 
herein expressed. 


September 19, 1947 
DISTRICT COURT REPORTERS 
Right To Practice Law In Courts Outside His District 
Mr. Lawrence Dunmire, County Attorney, Adams County, Hastings: 


You have requested our opinion as to the right of a court reporter 
to practice law other than in the district court for which he was appointed. 


This matter appears to be purely statutory, and we have found no 
statute bearing upon this question except Section 24-338, Revised Statutes 
of Nebraska, 1943, cited in your letter, which provides in part: ; 


““* * * and said reporter or his deputy shall not be allowed 
—276— 


to practice law in the district court, within and for the dis- 
trict he is appointed, during the tenure of his office as such 
stenographer. 


It is our opinion that a court reporter admitted to practice law 
in Nebraska is eligible to practice in all courts except the district court 
within and for the district for which he is appointed. 


September 20, 1947 
SLAUGHTERHOUSES 


Inspection And Licensing As Applicable To 
Slaughtering For Owners For Their Locker Use And 
Custom Slaughtering Using Barns, Chicken Or Dog Houses 


Dr. E. P. Anderson, Chief, Bureau of Animal Industry, State of Nebraska, 
Lincoln: 


You have requested. our opinion as follows: 


“Section 14 of Legislative Bill 430 has been discussed with 
this Department by owners of some slaughtering establishments 
that do custom slaughtering. In other words, these slaughter- 
ing establishments are for the purpose of slaughtering livestock 
for the owners, same to be placed in locker plants and not to 
be sold. We wish to know if we have jurisdiction over this type 
of slaughterhouse. We also have men who do custom slaughter- 
ing in the country and use barns, chicken houses, dog houses, or 
almost anything as a slaughtering place, and we wish to know 
if, under the law, this is permissible.” 


The purpose of L. B. 430 is expressed in the title as follows: 


“AN ACT relating to slaughterhouses; to provide for licens- 
ing and inspection of slaughterhouses; to provide for license 
fee; to define terms; to provide for powers and duties in the 
supervision and control of slaughterhouses by the Department. 
of Agriculture and Inspection; to provide procedure for appeal; 
and to provide penalties.” 


Under section 2 “no person shall erect or maintain a slaughter house 
unless the same shall first be licensed by the Department.” Under sub- 
section 1 of section 1, a slaughter house is “a place where cattle, swine, 
sheep, goats or horses are killed or dressed for human consumption, 
except slaughter houses under federal inspection.” Clearly a slaughtering 
establishment which does custom slaughtering is a “slaughter house” 
within the meaning of this Act and must be licensed by the department. 
if not under federal inspection. 


Section 14 of the Act which relates to the place where slaughtering 
may be done, provides as follows: 


“Slaughter of cattle, swine, sheep, goats or horses to be 
sold in whole or in part for human consumption shall be done 
at a slaughterhouse conforming to the law, and the rules and 
regulations of this department. This shall not be required 
where such slaughtering is carried out by an individual to obtain 
meat for his own consumption or for consumption by his family.’”” 


—271— 


The first sentence of section 14 is mandatory and requires that 
the “slaughter of cattle, swine, sheep, goats or horses to be sold in 
whole or in part for human consumption” be done in slaughter houses 
which comply with this Act. The last sentence creates an exception 
where “slaughtering is carried out by an individual to obtain meat for 
his own consumption or for consumption by his family.” In other 
words, slaughtering by an individual to obtain meat for his own con- 
sumption need not be done in a licensed slaughter house. This, of 
course, includes farmers who do the work themselves or hire other 
persons to do it for them. 


It is our opinion that a slaughtering establishment, as far as is 
described in your letter, is a “slaughter house” within the meaning of 
L. B. 430, 60th Session Nebraska Legislature, and subject to the in- 
spection by the department and must be licensed if not under federal 
inspection. 


September 23, 1947 
RAILWAY COMMISSION, STATE 


Individual Furnishing Town Water To 8 Families 
Jurisdiction Over This Operation As A Common Carrier 


Nebraska State Railway Commission, Capitol Building: 


You have transmitted to us an inquiry by Mr. W. C. Conover, County 
Attorney of Grant, Nebraska, with reference to the jurisdiction of your 
commisison in connection with the operation of a well and water facilities 
in Grainton, Nebraska. We are informed that one Frank Whitlake of that 
community has heretofore furnished town water to eight families at the 
rate of one and one-half dollars a month, and that upon complaint that 
pipes were leaking he discontinued furnishing the water entirely. Inquiry 
is made of this office as to whether or not your commission has any 
jurisdiction over the business involved. 


There are no specific statutes giving your commission jurisdiction 
over this matter, and in our opinion your constitutional authority in 
Article IV, Section 20, with reference to the “general control of common 
carriers” does not bestow any jurisdiction in this matter. From the 
information furnished, it is our opinion that the operation involved does 
not constitute that of a common carrier. 


September 23, 1947 
CITY BOND ISSUE ELECTION 


Computing Proper Length of Time For Public Notice 
Complying With Law To Insert The Condition of Redeeming 
In All The Bonds 


Mr. L. T. Fleetwood, Bond Examiner, Auditor of Public Accounts, State 
of Nebraska, Lincoln: 


You have requested our opinion as follows: 
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“There being some question as to proper and !egal notice of 
the bond election held in connection with the voting of $168,000.00: 
building bonds in the City of Seward and also the question of 
option, if registered after September 7, 1947, when L. B. 78 goes 
into effect, I am, therefore, submitting herewith a statement ot 
facts as set out by Paul S. Bek relative to these matters and 
request you give your oninion on these two questions.” 


Section 79-2530 R. S. 1948 requires publication of notice “for at least 
twenty days.” Section 25-2221 R. S. 1943 provides: 


“The time within which an act is to be done as herein 
provided, shall be computed by excluding the first day and 
including the last; if the last day be Sunday, it shall be excluded.” 


In Garrett vs. State, 118 Neb. 373, 224 N. W. 860, the court cited 
with approval the statement in McGinn vs. State, 46 Neb. 427, 65 N. W. 
46, that section 25-2221 “was intended to establish a uniform rule applica- 
ble to the construction of statutes as well as to matters of practice.” In 
Pelton vs. Drummond, 21 Neb. 492, 832 N. W. 593, the court held that 
under a statute requiring “at least two weeks notice”, a notice published 
on the 5th, 12th, and 19th of a month was not effective until the expiration 
of the 19th. The opinion states: 


“Saturday the 5th of June—the day of publication—must be 
excluded. The two weeks, then, would expire with Saturday, the 
19th. If Sunday must be excluded—and it must, for the board 
could not legally be in session on that day to appoint the time 
for hearing—Monday, the 21st, would have been the first day 
on which the board could take any action whatever on the 
application.” 


In the instant case the statute requires “at least twenty days” notice. 
Assuming publication on March 13th, 20th, and 27th, a notice was not 
complete until expiration of April 2. The election having been held on 
April 2, the notice was insufficient. 


It is our opinion that the bonds in question were not “voted in con- 
formity to law” as required by section 10-708 R. S. 1943 and should not 
be registered. 


Furthermore, section 1 of L. B. 78, 60th Session, Nebraska Legisla- 
ture, provides in part: 


“All bonds of indebtedness, issued after the effective date of 
this act by any county, precinct, city, village, school district, 
drainage district, irrigation district, public power district, public 
power and irrigation district, or any other muncipal corporaton 
or governmental subdivision of the state, shall be redeemable at 
the option of the governemntal subdivision or municipal corpora- 
tion issuing such bonds at any time on or after five years from 
the date of issuance thereof. Such condition shall be plainly set 
forth in all bonds of any governmental subdivision of the state 
or municipal corporation hereafter issued, and such bonds shall 
not be eligible for registration in the office of the Auditor of 
Public Accounts unless such condition appears therein. * * * ” 


All bonds submitted which do not qualify under the above section are 
not eligible for registration. 
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September 24, 1947 
SOLICITATION OF FUNDS 


L. B. 400 Would Not Apply to Red Cross or Other Organization Unless 
Soliciting Outside Its Home Office County 


Hon. Frank.Marsh, Secretary of State, State House, Lincoln: 


We have your request for opinion under date of September 12 in 
which you say: 


* “The Chapters of the American Red Cross, one for each 
county in the State of Nebraska, are autonomous. Solicitation 
of funds for American Red Cross purposes is wholly an activity 
of each of these autonomous units, each of which has no jur- 
isdiction outside of the county where it maintains its principal 
office. Each of the chapters is prohibited by a nationally ob- 
served policy from solicitation of funds outside the geographical 
boundaries of its county. Funds received from such restricted 
county-wide solicitation for American Red Cross purposes are 
the funds of each such autonomous county chapter and only 
after receipt thereof does each chapter remit to area headquar- 
ters some specified portion of the money. 


“In the light of the foregoing statement of facts, may we 
have your opinion on the question whether L. B. 400, Session 
Laws 1947, requires that persons soliciting funds for the various 
chapters of the American Red Cross shall display the certificate, 
or reproduction thereof, described in the act. 


“May we ask further whether, if, in your opinion, the act 
is not applicable to the American Red Cross in the light of 
the facts stated above, any other organization operating in the 
noe of, Nebraska in a similar way is equally exempt, under 
the act. 


Section 1 of L. B. 400, Session Laws 1947, provides in part as 
follows: 


“Any person, organization, corporation, * * * which solicits 
funds in any county of this state other than where their home 
office is located, shall first obtain a letter of approval from 
the county attorney of the county in which their home office 
is located, * * *.” 


It seems clear that the legislature intended that the provisions of 
L. B. 400, with respect’ to procuring a certificate from the Secretary of 
State, should be applicable only in those cases where the organization 
intends to solicit in other counties than the one in which the home office 
is located. Since each county chapter is a separate entity, with solicita- 
tions confined to its own county, it would not be considered as falling 
wate ae above-quoted provisions of the bill and no certificate need be 
obtained. 


The same would hold true of any organization similarly organized 
and functioning in this state. 


Where an organization does intend to make solicitations outside 
the county in which its home office is situate, it is required to secure a 
certificate, under the provisions of the bill, in its name, a copy of which 
must be carried by any person who makes solicitations for it, having at- 
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tached thereto a photograph of that solicitor. 


September 24, 1947 
RESOURCES OF NEBRASKA DIVISION 


Method To Make Use of Private Corporate Or Individual Gifts 
The Supplement State Appropriation 


Mr. Rufus N. Howard, Director, Department of Agriculture and Inspection, 
State of Nebraska, Lincoln: 


You have requested our opinion as follows: 


At the meeting of the Nebraska Resources Committee on 
September 15, 1947, inquiry was made if the Division of Nebraska 
Resources would be permitted to accept contributions from corpo- 
rations or individuals to supplement the appropriation of $25,000 
made by the sixtieth legislative session.” 


The Division of Nebraska Resources, created by L. B. 446, sixtieth 
session, Nebraska Legislature, is a “division of the Department of Agri- 
culture and Inspection.” Section 3 of the act provides in part: 


“* * * Under the Direction and supervision of the Director 
of the Department of Agriculture and Inspection and the 
Nebraska Resources Committee, such chief shall make such 
expenditures as may be necessary to carry out the provisions of 
this act within such appropriations as the Legislature may from 
time to time provide.” 


Section 81-118, R. S. 1948 provides as follows: 


“The gross amount of money received by every department, 
from whatever source, belonging to or for the use of the state, 
shall be paid into the State Treasury, without delay, not later in 
any event than ten days after the receipt of the same, without 
any deduction on account of salaries, fees, costs, charges, 
expenses or claims of any description whatever. No money 
belonging to or for the use of the state shall be expended or 
applied by any department except in consequence of an appropri- 
ation made by law and upon the warrant of the Auditor of 
Public Accounts.” 


It is our opinion that all contributions made direct to the Division 
of Nebraska Resources could not be used to supplement the appropriation 
made by the Sixtieth Legislature, but would have to be disposed of in 
compliance with Section 81-118. To avoid such a result, private contri- 
butions could be made to a fund established and maintained by a private 
organization who could expend the funds for the same or similar purposes. 


September 26, 1947 
SCHOOL BOARDS 


Publishing Claims And Proceedings 
Query About Teachers’ Salaries Since No Claims Are Filed 
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Hon. Wayne O. Reed, Superintendent of Public Instruction, State House: 


We have your request for an opinion as to the publication of the 
proceedings of school boards under the provisions of L. B. 127 and 128 
in which you propound the following questions: . 


“(1) Very few teachers in this State submit claims for 
salaries. The boards of education pay the teacher’s salaries on 
the basis of a contractual agreement with these teachers, and no 
formal claim is filed. The board, at its monthly meeting, merely 
approved the secretary’s action in paying these salaries according 
to the contractual agreement. Is it necessary then that these 
teacher’s salaries be published? 


“(2) Many boards of education at their first meeting in 
September which this year will fall on September 1, approve the 
teacher’s yearly salary, and instruct the secretary of the board 
of education to draw monthly warrants in favor of the teachers 
for the salaries of the teachers. No further action is taken by 
the board on this subject during the course of the school year. 
Under these circumstances, is it necessary that the teacher’s 
salaries be published monthly ? 


“(3) If the action of the board in approving the yearly 
salaries of the teachers is taken after the effective date of this 
law, could the board publish the yearly salaries at the beginning 
on tne achool term, and then refrain from publishing the monthly 
salaries ? 


L. B. 127 has application to schools in cities of 1,000 to 40,000 and 
as amendatory. of Section 79-2508, R. S. 1948 which now reads in part as 
follows: 


«* * * Tt shall be the duty of the secretary of such boards of 
education, within ten days after any regular or special meeting 
thereof where claims are allowed, to publish one time in a legal 
newspaper published in or of general circulation in such city or 
village a list of the claims, arising on contract or tort, allowed 
thereat, setting forth the name of the claimant, the amount and 
nature of the claim allowed consisting of not more than ten words 
in stating the nature of the claim * * *.” 


L. B. 128 is applicable to schools having more than 150 pupils and is 
-amendatory of Section 79-604, R. S. 1948. It contains provisions identical 
with the above quote as applied to schools of that class. 


We have carefully examined the statutes relating to schools and 
school boards and find no provision requiring the filing of a formal claim 
such as is used by counties. We think the legislature intended the word 
“claim” as used in the Bills to mean any request for payment for materia! 
furnished or services rendered or for payment of any other sum for 
-which the school district would be liable. The action by the school board 
in approving such request for payment would be an allowance of a claim 
within the meaning of the Bills. 


The language employed in these provisions is clear and unambiguous 
and should be given its ordinary meaning. We think it clear that some 
action of the board is contemplated, in other words, if no action of the 
‘board was taken in allowance of a claim then no publication need be made, 
if some action ‘was taken then publication must follow. This will answer 
“your question No. 1 and No. 2. As to question No. 3, the Bills also provide 
that a brief statement of other proceedings of the board shall be published 
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on order of the board and the action taken could properly be included im 
the business of that meeting. 


September 26, 1947 
INITIATIVE AND REFERENDUM ELECTIONS 
Qualifications of Petitioners As To Being Qualified Voter 
Mr. Frederick H. Wagener, County Attorney, Lancaster County, Lincoln: 


You have asked our opinion as to whether the qualifications of peti-- 
tioners for an Initiative or Referendum Election are to be gauged by 
the provisions of Legislative Bill Number 402 enacted by the last Legis- 
lature making counties having a population of at least sixty thousand 
subject to the Election Commissioner statutes or whether the former 
registration law governs in this regard. 


Section 32-1701 of the Election Commissioner statutes, as amended 
by the recent act, provides that all “rights, powers, authority, duties. 
and obligations” vested by law in other officers of the county with refer- 
ence to general and special elections and the “registration of voters. 
in such counties or any political subdivision thereof or therein * * * shall 
be vested in and imposed upon such commissioner.” The act specifies 
that it does not apply to certain elections “outside cities of the metropol- 
itan, primary and the first class” and does not apply to “the fixing of 
the time and the calling of special election.” 


The latter exception does not in our opinion limit in any way the 
complete authority vested in the election commissioner earlier as to 
registration of voters for both general and special elections. The ques- 
tion of sufficiency of registration must therefore be tested, since the 
effective date of this recent act by the requirements set forth therein. 
and not by the previous law. 


We find no specific provisions in the Election Commissioner statutes 
with reference to its application to proceedings preliminary to a general 
or special election. At several points the statutes speak of registration 
thereunder as necessary in order to vote, (section 32-1716, 1721), but 
the qualifications of petitioners in an Initiative or Referendum matter 
would in our opinion be subject to whatever requirements exist in the 
specific law applicable thereto. 


In the’ case of cities and villages operating under the commission 
form of government set forth in Chapter 19, Article 4 of the statutes the 
petitioners must be “qualified electors” (section 19-427) and “legal 
voters” (section 19-421). Under the general Initiative and Referendum 
statutes effective in cities and villages which have adopted them as pro- 
vided in section 18-129 the petitioner must likewise be a “qualified voter”. 
Cities operating under home rule charter may also have provisions in 
their local law with reference to the qualifications of such petitioners 
and these would be valid if “consistent with and subject to the Constitu- 
tion and laws of this State.” (Constitution of Nebraska, Act XI, Sec. 2). 


It is our opinion that in order for any voter to become a “legal voter’” 
or a “qualified voter” as mentioned in the above Initiative and Referen- 
dum statutes and thereby be eligible as a petitioner for a referendum 
election it would be’ necessary that such voter be duly registered under- 
the Election Commissioner statutes in those cities where this statute is. 
now applicable. 
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September 24, 1947 
INSURANCE CASUALTY COMPANY 


Legality Of Taxing Same As A Surety Company And Whether Its 
Membership Fees Can Also Be Taxed 


Mr. Bernard R. Stone, Director of Insurance, Capitol Building, Lincoln: 
You request the opinion of this department as follows: 


“The State Farm Mutual Automobile Insurance Company of 
Bloomington, Illinois, a casualty company, has been paying 
taxes under the above statute on its premiums collected in this 
state for some years. However, examination discloses that in 
addition to what this company calls its premium it also collects 
from its assureds a membership fee of $6.00 at the time the 
policy is issued. It has been the contention of this department 
that this membership fee should be included as a gross receipt 
of this company and that taxes should be paid on it the same 
as on the so called premium. This company has resisted this 
and has in doing so questioned the right of the state to collect 
any tax against it under Section 77-903 since it states it is a 
casualty company and not a surety company. 


“This Department is desirous of obtaining your opinion on 
the question as to whether or not a casualty insurance company 
can be taxed as a surety company under Section 77-903; also 
whether or not taxes should be paid by this company on its 
membership fees which it collects from its policy-holders.” 


Section 77-903, R. S. 1948, provides in part as follows: 


“Every surety company, organized under the laws of any 
state or country other than the State of Nebraska, and transact- 
ing business in this state, shall during the month of January each 
year, make out and file with the Department of Insurance an 
itemized statement verified by the president or vice president, 
and secretary, showing in detail the gross receipts from all busi- 
ness transacted in this state during the preceding calendar 
year, including the gross premium on all surety bonds or obliga- 
tions of every kind, and shall at the same time pay into the 
state treasury as a tax on such business, two per cent of such 
gross receipts, * * *.” 


We shall first consider your question as to whether the company 
you mention is taxable under Section 77-903 as a surety company. 


The company contends that is is a casualty company engaged ex- 
clusively in the business of insuring automobiles and other vehicles and 
that it cannot, therefore, be classified as a surety company. It construes 
the words “surety company”, as used in Section 77-903, to include only 
companies writing fidelity insurance as defined in Section 44-201 (4), 
R. S. 1943, and, as it writes the class of insurance defined under Section 
44-201 (12), it argues that it is not a surety company. 


Your department takes the view that the term “surety company” is 
used in Section 77-903 in its broad generic or common-law sense as being 
a company which by its contract gives “sureness”, security, and a sense 
of confidence to the party insured. More specifically, your department 
contends that the term as used in Section 77-903 includes foreign com- 
panies writing all classes ef insurance not taxed under other sections of 
the statutes. 
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Newhere in our statutes is the term “surety company” defined. Sec- 
tion 44-201, R. S, 1948, designates fourteen different kinds of insurance 
which may lawfully be written in Nebraska, classified according to the 
nature of the risks insured against. The term “surety company” is not 
used in this statute. In the absence of a statutory definition of the term 
“surety company”, it is necessary to resort to recognized rules of statu- 
tory construction to determine the legislative intent. 


An attempt is made to glean the legislative intent from the history 
of the legislation on the subject. The law up to the year 1903 clearly 
provided for a uniform tax on all insurance companies, both foreign and 
domestic, doing business in Nebraska. In 1903 a new revenue law was 
passed (Chapter 73, Laws of 1903, Sections 58 to 61 inclusive) governing 
the taxation of insurance companies and which remains on our statute 
books as Sections 77-901 to 77-905, R. S. 1948, in substantially the same 
form as originally enacted. In 1903, at the time this law was enacted, 
the law authorized companies to be organized to write the following 
classes of insurance: life, fire, health, accident, fidelity, bailments, plate 
glass, steam boiler, burglary, title and credit, automatic sprinkler, loss 
of live stock, and business risks (Section 8, Chapter 43, Comp. Stat. 1903). 
This law imposed a tax of two per cent on the gross premiums received 
in this state by companies writing life insurance, fire insurance, and 
health and accident insurance, and a tax of two per cent on the gross 
receipts of “surety companies”. The statutes did not at that time, nor 
do they now, contain any distinct classification called “surety” companies. 


In 1913 the legislature apparently felt that the statutory classifica- 
tion of insurance existing at that time was inadequate and passed a law 
revising almost the entire body of statutory law pertaining to insurance 
and, among other things, reclassifying the kinds of insurance which might 
lawfully be written into fourteen separate classes (Chapter 154, Section 
78, Laws of 1913). This classification remains on our statute books 
as Section 44-201, R. S. 1943. None of these fourteen classes are desig- 
nated as “surety” companies. 


We now have the task of applying a tax law, written in 1903 with 
reference to the classes of insurance then recognized, to the fourteen 
ishing classes of insurance created ten years later by the legislature 
of 1913. 


It must be borne in mind that both the acts of 1903 and of 1913, 
classifying the several kinds of insurance, were concerned with the classi- 
fication of insurance companies for purposes of regulation and not pur- 
poses of taxation. The act of 1903, which included Sections 77-901 to 
77-905, R. S. 1943, was a general revenue law dealing solely with taxa- 
tion and having nothing to do with the regulation of insurance companies. 
The legislature could, and apparently did, adopt one classification for 
purposes of regulation and another classification for purposes of taxa- 
tion. The term “surety company” is not found in either the 1903 law 
or the law of 1913 defining the several classes of insurance for which 
companies might lawfully be organized. It appears only in the taxation 
statute. This does not mean that it was and is unlawful to write 
“surety” business in Nebraska, but merely that the legislature adopted 
the term for purposes of taxation but not for purposes of regulation. 


Our problem is to determine what companies the legislature intended 
to include under the term “surety company” as it appears in Section 
77-903. 


The term “surety” is defined by Black’s Law Dictionary, Third Edi- 
tion, as “A person who binds himself for the payment of a sum of money, 
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or for the performance of something else, for another.” Courts of law 
have frequently defined the term in substantially the same language. 
Smith v. 167 Street etc. Corp., 31 N. ¥. 8S. 2d 177, 178, 177 Misc. 507; 
Thayer v. Braden, 27 Cal. App. 435, 150 P. 653, 655; Dibert v. D’Arcy, 
248 Mo. 617, 154 S. W. 1116; Restatement of Law of Security, Chapter 
8, Section 82, page 228. 


It is an elementary rule of statutory construction that words and 
phrases used’ in statutes are to be given their normal and commonly 
accepted meaning unless the context of the act or other circumstances 
indicate that the legislature is using the term in a special or technical 
sense. There may be a question as to whether the legislature intended 
by the term “surety company” to include all companies not taxed as 
life, fire, health, and accident companies, but we cannot agree with the 
company that the term was intended to include only companies writing 
the specialized type of surety contracts known as surety bonds and classi- 
fied under Section 44-201 (4), R. S. 1948. We think that any company 
which writes, or is authorized by its charter to write, contracts of in- 
surance by which the company agrees to answer for the debt or default 
or enouiee may be said to come fairly within the purview of Section 77- 
903. 


An examination ef the contracts of insurance written, or offered to 
be written, by this company discloses that it agrees “to pay on behalf 
of the insured, all sums which the insured shall become obligated to pay 
by reason of liability imposed upon him by law for damages,” etc. This 
is clearly a suretyship contract. We must conclude, therefore, that this 
company is a surety company within the purview of Section 77-903, R. S. 
1943. 


Our opinion is further strengthened by the fact that this is the 
practical interpretation given to the statute by the Department of In- 
surance for many years, and such interpretation by the executive de- 
partment entrusted with the administration of the law is usually given 
weight by the courts. 


A further consideration is the fact that many casualty companies, 
through their authorized representatives, took the position that casualty 
companies are surety companies at a hearing on L. B. 216, Session of 
1948, before the Banking and Insurance Committee. L. B. 216 proposed 
to amend Section 77-903 to clarify the law and eliminate the questions 
here presented. According to the records of this legislative committee 
for March 9, 1943, “James L. Brown, Lincoln attorney, said the present 
law had worked successfully for thirty years. He said ‘surety’ means 
‘casualty’. He hoped the legislature did not intend to tax the companies 
twice”. The records show that Mr. Brown was a registered lobbyist for 
the Insurance Federation of Nebraska. 


Still another consideration is the fact that, to adopt the view of 
the company would be to relieve all foreign companies except those 
writing life, fire, health, accident, and fidelity insurance of any tax 
under Sections 77-901 to 77-903. This is contrary to the policy expressed 
by the legislature from 1867 to 1903, and would seem to be in conflict 
with the provision of Section 1, Article XII of the Constitution of Ne- 
‘braska, which reads: 


“* * * Foreign corporations transacting or seeking to trans- 
act business in this state shall be subject, under general law, 
to regulation, supervision and general control, and shall not be 
given greater rights or privileges than are given domestic cor- 
porations of a similar character. * * *.” 
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Inasmuch as all domestic insurance companies are taxed under Sec- 
tions 77-904 and 77-905, R. S. 1948, it would appear to violate the above- 
quoted constitutional provision if foreign companies were permitted to 
escape a similar tax. 


It is true that the tax imposed by Section 77-903 on foreign com- 
panies is an excise tax and that imposed on domestic companies by Sec- 
tions 77-904 and 77-905 is in lieu of all taxes on intangible property, but 
when the taxing hand of the government reaches into the till of a com- 
pany, the effect on the company is the same whether the tax is called 
an “excise” or an “occupation” tax. 


The company argues that even if it were relieved from the tax im- 
posed by Section 77-903, it would still be taxed under the retaliatory tax 
statute, Section 44-150, R. S. 1943. It would, of course, depend entirely 
on the laws and regulations of its home state whether or not it was 
taxed in Nebraska under Section 44-150. This statute is what it purports 
to be—a retaliatory statute, not a tax statute— and the accidental fact 
that certain companies may be required to pay a tax under it does not 
cure the vice of inequality in a tax statute, if such vice exists. 


Whether or not the term “surety company” as used in Section 77- 
903 is broad enough to include all classes of insurance, it must certainly 
be regarded as broad enough to include all companies authorized to sell 
contracts of insurance which are, in fact and in law, contracts of surety- 
ship, and this must include the company you mention. 


We now consider your question as to whether the membership fee 
of $6.00 charged by this company is subject to tax under Section 77-903 
in addition to the tax on the gross premiums of the company. 


A large number of legal authorities and opinions have been cited by 
the company in support of its position that the tax does not attach to 
the membership fee but only to gross premiums. However, it appears 
that these opinions are based on statutes which provide for a tax on 
“gross premiums”. It will be noted that although Sections 77-901 and 
77-902 provide for a tax on gross premiums, Section 77-903 provides 
that the tax shall be on the “gross receipts”. It is obvious that the legis- 
lature did not use the term “gross receipts” as a synonym for “gross 
premiums” and that by “gross receipts” it meant to include the gross 
amount of all receipts of the company, which includes membership fees 
as well as premiums. 


The term “gross receipts”, as used in statutes levying taxes on the 
gross receipts of corporations, has been defined as meaning all the re- 
ceipts arising from or growing out of the employment of the corpora- 
tion’s capital in its designated business or otherwise. State v. Central 
Trust Co., 106 Md. 268, 67 A. 267; People ex rel. New York Cent, & H. R. 
R. Co. v. Roberts, 157 N. Y. 677, 51 N. E. 1093. See, also, New York 
Life Ins. Co. v. Wright, 31 Ga. App. 713, 122 S. E. 706. 


It is our conclusion that the term “gross receipts”, as used in Sec- 
tion 77-903, R. S. 1943, includes both membership fees and premiums. 
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September 25, 1947 
INSURANCE DOMESTIC LIFE AND ACCIDENT COMPANIES 


Tax On Premiums Received From Outstate Policyholders Where 
The Company Is Not Licensed To Do Business 


Mr. Bernard R. Stone, Director of Insurance, Capitol Building: 
You inquire as follows: 
“Section 77-904 R. S. Nebraska 1943 provides as follows: 


‘Every insurance company or surety company organized 
under the laws of this state, other than fire insurance com- 
panies, except fraternal beneficiary associations and such 
mutual companies as operate on the assessment plan,.....~ 
shall pay four mills upon the gross premiums collected in 
this state during the calendar year preceding the assessment, 
less reinsurance paid on Nebraska business and dividends 
paid policyholders in Nebraska during the same period, as 
shown by the reports of such company to the Department of 
Insurance.’ 


“It has come to the attention of this Department that certain 
domestic life and accident insurance companies operating in this 
state have been accepting premiums from policyholders from 
states in which they are not licensed and have not paid taxes on 
that business in that state nor are they paying taxes on this 
business to the State of Nebraska. It has been the contention 
of the Insurance Department that these premiums should be 
taxable under Section 77-904. We would like your opinion on the 
following: 


“Are premiums taxable under Section 77-904 which are paid 
to Nebraska companies by individuals living in states where such 
domestic company is not licensed and where it pays no taxes to 
the state where the policyholder resides?” 


It is our opinion that insurance premiums received by domestic insur- 
ance companies from policyholders residing in states where such companies 
are not licensed to do business must be regarded as “gross premiums 
collected in this state” and subject to the tax imposed by section 77-904. 


If the company is not licensed to do business in the state where the 
policyholder resides, its only legal authority to collect premiums from 
residents of such states is by virtue of its charter and license from the 
State of Nebraska. It must be regarded as doing such business under and 
by virtue of the laws of the State of Nebraska and therefore subject to 
the taxes imposed by this state upon such business. 


Furthermore, the payment of a premium, to be binding on the 
company, must be paid directly to the company or to its authorized 
agent. 44 C. J. S. 1320, section 348. If a company is not licensed to do 
business in a certain state, it is a reasonable presumption that it has 
no authorized agent in such state and that the premiums can only be sent 
to the home company in Nebraska, which would be a collection of the 
premium in this state. We are informed that the customary manner of 
remitting such premiums to the home company is by mail, and, in such 
cases the rule, in the absence of special circumstances, is that the company 
is not bound by receipt of the premium when deposited in the mail but 
when actually received by the company at its home office. In such cases 


—288— 


the premium is actually collected in Nebraska and is, therefore, subject to 
the tax imposed by section 77-904. 


September 30, 1947 
TAX APPRAISAL BOARDS 
County To Furnish Adequate Office, Equipment And Supplies 
Douglas County Tax Appraisal Board, Court House, Omaha: 


We have your request for an opinion as to the interpretation of the 
provisions of L. B. 92, 60th legislative session as they relate to the 
parniehing of offices, office equipment and supplies for the use of your 

‘oard. 


Section 8 of L. B. 92 provides in part as follows: 


«“* * * The tax appraisal board shall be provided proper 
offices in the County Court House by the county board of the 
county. The board shall make and keep full and properly indexed 
records as to all property examined or appraised by them * * *.” 


The language of this section clearly evinces a legislative intent that 
the county board of your county should furnish the Tax Appraisal Board 
with offices, equipment and supplies to such an extent as will permit said 
ane Appeal Board to perform the duties imposed upon it by the terms 
of L. B, 92. 


The New Standard Unabridged Dictionary defines the word “proper” 
as follows: 


“Having special adaptation or fitness; Specially suited for 
some end; That which is adapted to a particular use;.” 


The Supreme Court of this state has said in many cases that in con- 
struing statutory expressions, words should be given their ordinary mean- 
ing unless they are used in a technical sense. The word “proper” is not 
used in a technical sense in this act and hence should be given its ordinary 
meaning. If the legislature had intended the county board to furnish but 
office space it could have manifested that intent in apt words, but such 
is not the case. 


The general rule found in 46 C. J., 246, P 1018 is also illuminating; 
it provides in part as follows: 


“* * * and where a public duty is demanded of an officer 
without provision for any compensation, the expense must be 
borne by the public for whose benefit it is done.” 


The only public benefitted directly by L. B. 92 is the public of Douglas 
County. 


We are of the opinion that it is encumbent on the county board of 
Douglas County to furnish the Tax Appraisal Board of said county offices 
in the court house, equipped and supplied so that the Tax Appraisal Board 
may function as it is required to do under the terms of the act. 
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September 30, 1947 
RAILWAY COMMISSION OF NEBRASKA 


Jurisdiction Over Railroads In Re Grade Crossings 
Effect of L. B. 203, Laws ’47 On Proceedings In C & N W Ry Co. v. 
County Board of Dodge County, 148 Neb. 648 


Nebraska State Railway Commission, State House: 


You have asked our opinion as to whether Legislative Bill No. 203, 
enacted by the last Legislature, affects in any way the proceedings in 
the case of C. & N. W. Ry. Co. v. County Board of Dodge County which 
was decided by the Supreme Court on July 11, 1947. 


The court held in this case that under the statutes, particularly 
section 75-431 and section 75-432, your Commission had jurisdiction to 
determine the issue herein as to the abandonment and closing of the 
railway crossing near Fremont. In so doing, the court held that the act, 
of which the above statutes are a part, “supersedes and governs the 
general provisions of section 39-102, R. S. 1943, previously enacted,” 
and that the latter “has no application” to the present situation. 


It had been contended that the provisions of section 39-102, re- 
quiring consent of voters within two miles of the road, “had admittedly 
not been complied with,” and that, therefore, the “Commission had no 
authority to entertain plaintiff’s application.” 


Legislative Bill 203 proports to give county boards certain authority 
with reference to the vacation of public roads within railway right-of-way. 
The act amended section 39-102 to permit action by the county board 
without consent of landowners. The statutes which were held to vest 
authority in your Commission are not referred to in the new enactment 
and appear to remain in full force and effect. Nothing has been added 
to section 39-102, which is the general law, with reference to the estab- 
lishment and vacation of highways, which would seem to alter the 
opinion of the Supreme Court. We are unable to conclude that any 
repeal by implication of your authority exists or was intended in the new 
Act. The previous law and the new Act, while providing parallel pro- 
cedure to some extent, are nevertheless not necessarily inconsistent and 
the recent Act can not be said to manifest an intention that the county 
board shall exclusively occupy this field. 


We therefore conclude that Legislative Bill 203 does not affect the 
further proceedings and disposition of the above case by your Commission. 


October 2, 1947 
ELECTIONS 
Registrant Giying The Exact Information As To His Age 
Mr. Frederick H. Wagener, County Attorney, Lancaster County, Lincoln: 


We have your request of September 29 for an opinion as to whether 
in the registration of voters under the election commissioner law now 
in force in your county, it is sufficient for a registrant to state he is of 
“legal age”, in answer to the question of “age” and whether it is suffi- 
cient for the registrant to answer “legal” in answer to the question of 
“terms of residence” in providing the registration information. 
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You call attention that exact information as to age is one of the 
chief identification characteristics of the voter and that according to 
the experience in Douglas County where this law has been in force for 
some time, a statement that a person is of “legal age” is not considered 
sufficient to supply this vital information. In this connection, it is pointed 
out that information as to the actual age enables the election com- 
missioner to identify more clearly the former registration of a registered 
voter. You also suggest that the registration files are used by various 
governmental agencies for the purpose of establishing correct ages and 
that the correct age of the voter is of considerable assistance to the 
inspector for each voting district in determining identification of voters 
particularly where there may be a similarity of names. 


Section 30-1720 of these statutes with reference to the registration 
form provides for the “registration of names and facts required by Sec- 
tion 32-1723”. This same section goes further and requires that there 
“shall be entered the words and figures hereinafter provided.” The 
various information to be included in the registration form is then listed 
including “age” and “term of residence”. 


Section 32-1723 also specifically provides that as to the information 
“term of residence” there shall be set forth “the periods by months 
or years stated by the applicant in response to the inquiries made for 
the purpose of ascertaining his qualifications”, 


Section 32-1722 as to the oath includes the affirmation that the 
registrant “will fully and truly answer” the questions put to him 
concerning the information and qualifications heretofore mentioned. 


From these explicit statutory provisions it appears clear to us that 
facts and figures are required in the registration and it is not a 
sufficient compliance with the statutes to use the general word “legal” 
in furnishing information. The term “legal” is a mere conclusion and 
does not furnish the factual information required by the registration. 


October 1, 1947 
COUNTY COMMUNITY HOSPITAL 


$40,000 Bond Issue Approved By Election Found Inadequate To Start 
Procedure To Raise Additional Funds, Election Or What 
May County Board Consider General Conditions As To When To Start 
Construction 
Jurisdiction To Answer “What Is A Suitable Hospital” 


Mr. James T. Nelson, County Attorney, Franklin: 
You write as follows: 


“A County Hospital was approved by the voters of Franklin 
County under the above section at the last General Election. 
The following is a copy of the proposition on the petition cir- 
culated to place the issue on the ballot: 


“COUNTY OF FRANKLIN, NEBRASKA 
PETITION 
TO THE COUNTY BOARD OF SUPERVISORS OF THE 
COUNTY OF FRANKLIN, STATE OF NEBRASKA: 
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“The undersigned legal voters of the County of Franklin, 
Nebraska, hereby petition that you submit to the electors of 
said County at the regular election to be held November 5th, 
1946, the following proposition: 


“‘Shall the County Board of Supervisors of the County 
of Franklin, State of Nebraska, in the name of and on behalf 
of Franklin County, Nebraska issue negotiable bonds of 
said County of the principal amount of Forty Thousand and 
no/100 Dollars ($40,000.00), for the purpose of securing funds 
for the construction of a county community hospital and to 
purchase suitable equipment for the same in said County; 
said bonds to become due and payable serially in not to 
exceed fifteen years, but optional after five years, bearing 
interest at not to exceed two and one-half per centum 
(2% %) per annum, payable semiannually; and 


“ ‘Shall the County Board of Supervisors in the name 
of and on behalf of Franklin County cause to be levied and 
collected annually a tax by valuation on all the taxable 
property in the County sufficient in rate and amount to. 
pay the principal and interest of said bonds as such interest 
and principal become due?’ 


“The above proposition is identical with the one on the official 
ballot at the General Election. 


“My inquiries are as follows: 


“1, In view of the fact that the proposition was $40,000.00 
for the purpose of securing funds for the construction of a Coun- 
ty Hospital and to purchase suitable equipment for same; does 
this mean that $40,000.00 is the maximum amount that can be 
raised for both purposes or can an additional 50% of the original 
cost be voted by the Ccunty Board for equipment and improve- 
ments as provided for in Section 23-343.03, R. S. Supp. 1945, 
making a total of $60,000.00 for both construction and equipment. 


“2. I realize that this inquiry concerns a matter which 
would probably have to be established by judicial methods and 
action but for purpose of the inquiry assume that the total 
maximum amount that could be raised was insufficient to build 
and, or equip a suitable hospital, then under your opinion of 
April 29th, 1947, above cited, would it be mandatory for the 
County Board to proceed to sell bonds and start construction 
even though it was agreed by all concerned that funds available 
were insufficient to construct or complete a suitable hospital. 


“3. In this case the County Board has issued bonds but 
has not proved plans or called for bids on the project. In view 
of your opinion above cited, should the County Board go ahead 
and prove plans and call for bids in order to determine whether 
a suitable hospital can be built with the money available. 


“4, Under your opinion above cited, is the County Board 
allowed a reasonable time considering circumstances and condi- 
tions to issue bonds and start construction of said hospital. 


“5. Does the definition of a suitable hospital rest entirely 
with the County Board. 


“6. In view of the words “shall establish” in Section 23- 
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343.01, R. S. 1945, and “after original construction” in Section 
23-343.03, R. S. 1945, does it mean that the original construction 
and equipment is entirely a matter for the County Board and 
that the trustees are appointed after the original installation is 
complete or after original construction or before equipping. 


“7, Assume again that the total funds available were in- 
sufficient, what is the procedure for raising additional funds? 
Is it the same as in the original instance, that of being voted 
on by the people. 


“8. Assuming that available funds are insufficient and the 
procedure for raising additional funds is the same as in the 
original instance but that the proposition for raising additional 
funds in said election does not carry, in this event what happens 
to the original $40,000.00 on hand. In other words is it disposed 
of, or does it continue to stay in a hospital fund until the time 
arrives when it is sufficient to build a suitable hospital or a 
proposition carries at an election to approve the raising of 
additional funds.” 


We shall attempt to answer your inquiries in the order you have 
numbered them. 


1. Section 23-343, R. S. Supp. 1945, provides in substance that the 
County Board of any county having a population of 3600 or more, may 
issue and sell bonds for the construction or acquisition of a county 
community hospital and to purchase suitable equipment for the same 
provided such bond issue is approved by a majority vote of the electors 
of the county voting on the proposition. Section 23-343.03, R. S. Supp. 
1945, contains the following provisions: 


“«* * * After the original construction of a county com- 
munity hospital, as provided in section 23-343, it shall have 
exclusive control over any and all improvements or additions 
thereto and equipment, including the authority to contract for 
any improvements or additions thereto and equipment therefor, 
but no such improvement or addition thereto shall cost more 
than fifty per cent of the cost of the original county Peeling 
hospital building or building and equipment; Provided, any suc 
improvements or additions shall first be ratified by the county 
board. ** #0” 


It is our opinion that after the proceeds of the $40,000.00 bond 
issue have been expended the Board of Trustees may, with the approval 
or ratification of the County Board, contract for improvements and 
additions to the buildings, and equipment up to fifty per cent of the 
original cost of the building and equipment which would, in effect, make 
it possible to make available a total of $60,000.00 for building and 
equipment in the case you present. 


2. In our opinion issued April 29, 1947 to Mr. Cyril P. Shaughnessy, 
we stated that when a proposal to issue bonds for a county community 
hospital has been approved by the voters, the vote of the people is 
mandatory on the County Board to issue such bonds. We adhere to 
that opinion. 

8. You state that the County Board has issued bonds but has 
not yet approved plans or asked for bids on the project. You ask if 
the board should go ahead and call for bids. Your question implies 
that there is doubt as to whether there is sufficient money available to 
carry out the project. We believe the board should go ahead and approve 
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plans and call for-bids. Until this is done, and the facts established, the 
sufficiency or insufficiency of the funds. available is merely an opinion 
of the board, and cannot justify it in refusing to carry out the demand 
of the voters. 


4. You ask if the county board is allowed a reasonable time, 
considering circumstances and conditions, in which to issue bonds and 
start construction. Considering your question literally, the answer is 
yes. However, there is always a question as to what is a “reasonable 
time” under the circumstances. Section 23-343.01, R. S. Supp. 1945, re- 
quires that after a county has voted to establish a county community 
hospital, * * * the County Board of the county shall proceed at once to 
appoint a board of hospital trustees,” (emphasis supplied). We find no 
time limit in the statutes for the issuance of bonds and construction 
of the hospital. In the absence of such limitation we conclude that a 
reasonable time is allowable and that, if temporary conditions exist which 
make the hospital impossible or unfeasible, a reasonable delay until such 
conditions are alleviated or removed, is justifiable. The law contemplates, 
however, that in the absence of unusual circumstances, the bonds should 
be issued and construction of the hospital proceed without unnecessary 

lelay. 


5. You ask: “Does the definition of a suitable hospital rest entirely 
with the County Board?” 


The answer to this question is only indirectly indicated by the 
language of the statutes. Section 23-343, R. S. Supp. 1945, says that the 
county may issue and sell bonds “in such amount as the County Board 
may deem advisable” for the construction or acquisition of a hospital, 
“and to purchase suitable equipment for the same.” However, Section 
23-343.01, R. S. Supp. 1945, provides for the appointment of a board 
of hospital trustees immediately after the election and “after the original 
construction” of the hospital, the Board of Trustees shall have exclusive 
control over any and all improvements or additions thereto and equip- 
ment. We believe that the law contemplates that in the original con- 
struction equipment of the hospital the determination of what is a suit- 
able hospital and equipment rests not with the County Board but with 
the Board of Hospital Trustees acting in an advisory capacity to the 
County Board. After the original construction and equipment of the 
hospital, the initiative as to buildings and equipment passes to the Board 
of Hospital Trustees, subject however, to ratification by the County 
Board. 

6. The answer to your sixth question has already been indicated. 
We think the original construction and equipment is the duty and 
responsibility of the County Board, although it is proper for the Board 
of Trustees to tender their advice. After the original construction and 
equipment of the hospital, the responsibility for further construction and 
equipment passes to the Board of Hospital. Trustees. 


7. You ask—What is the procedure for raising additional funds 
in case the original funds are insufficient? 


If it becomes necessary to issue and sell additional bonds, we be- 
lieve the same procedure should be followed as in the first instance, 
that is, the provisions of Section 23-3438, R. S. Supp. 1945, should be 
followed. If sufficient funds can be obtained by taxation without ex- 
ceeding the statutory or constitutional limits, we see no reason why they 
should not be raised by ordinary tax methods, provided they are in- 
cluded in the county budget. 
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8.° You ask—What disposition is made of the original fund in 
case it is found to be insufficient, and a proposal for issuance of addi- 
tional bonds is rejected by the voters? 


It is our view that the money obtained by the sale of the original 
bond issue constitutes a special fund for the purpose of erecting or 
purchasing and equipping a county community hospital. Under the 
provisions of Section 23-333, R. S. 1943, it must remain in such fund 
as long as the purpose for which it was created exists. If it is found 
to be insufficient to establish and equip a hospital, and sufficient addi- 
tional funds cannot be obtained, it is our opinion that it should: remain 
in the special hospital fund and be used to pay interest on and eventually 
to retire the bonds, the sale of which created the fund. 


We trust that the foregoing covers satisfactorily the several questions 
you have asked. 


October 2, 1947 
TAX RETURN BY DOMESTIC CORPORATION 


Procedure of County Assessor To Require Completion And Return Of 
Form ‘F’ Showing Value of Corporate Stock 
“Person” Includes Corporation Under Applicable Statutes 


Mr. James J. Fitzgerald, County Attorney, Douglas County: 


You inquire as to the authority for a county assessor to require 
Nebraska Corporations to complete and return Form F containing informa- 
tion specified in Section 77-706, R. S. 1943, showing the value of corporate 
stock. You ask whether the provisions of Section 77-1235 may be 
applicable under which “any person” who fails to furnish the assessor 
with the statement required by Section 77-1229 is subject to a fifty per 
cent penalty which may be imposed by the county assessor. 


In our opinion the term “person” in Section 77-1235, as well as in 
Section 77-1229, includes corporations, and under the broad provisions of 
the latter statute such corporations are required to fill out and return 
Form F as one of the statutory “blanks prescribed by the State Tax 
Commissioner”. 


Further support for this position is to be found in Section 77-1201, 
as amended in 1945, which requires corporation presidents or other proper 
agents and officers to make a “complete list of all personal property 
held or owned on April 1 of the year.” 


For suggestions as to remedies where corporations fail or refuse to 
comply with these statutes, your attention is called to our opinion of June 
30, 1947, found in Volume 2, Number 3, page 180 of the printed Opinions 
of the Attorney General. 


October 3, 1947 
BLIND, INSTRUCTION AND AID 
Authority of Board of Control To Participate In Business Enterprises 
Mr. W. H. Diers, Chairman, Board of Control, State House: 
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You ask whether the Board of Control has authority to participate 
in a business enterprises program for the blind as set forth in Legislative 
Bill 557. 


As mentioned by you, this office on February 7, 1946 prepared an 
opinion upon this question for your Board under the statutory authority 
then existing. The above act passed by the 1947 legislature appropriates 
$10,000.00 as a revolving fund for the use of your Board in carrying out 
the purposes in Section 83-210, R. S. 1943. 


It is our opinion that this latest enactment in connection with the 
previous statutory authority cited, provides the necessary appropriation 
and detailed authority for your Board to proceed as set forth in the 
latest act. 


September 30, 1947 


MUNICIPALITY PURCHASING DISTRIBUTION LINES FROM 
A PUBLIC POWER DISTRICT 


Construction of L. B. 535 As To Payments In Lieu of Taxes 
Mr. John E. Deming, Jr., County Attorney, Broken Bow: 


Your letter of September 15 asks our opinion as to whether, under 
Legislative Bill 535 enacted by the last Legislature, the city of Broken 
Bow may be required to make payments thereunder “in lieu of taxes” 
upon certain electrical distribution lines acquired from Consumer Public 
Power District in 1945, 


Legislative Bill 535, in section 1 thereof, provides that where any 
city or village has purchased plant or property from a public power 
district prior thereto, the city or village “may annually pay out the revenue 
of such system” to certain governmental subdivisions a sum equal to the 
amount previously received “in lieu of taxes from the public power 
district.” Section 2 of the Act provides that such sums of money “in lieu 
of taxes” may be paid to the regular tax-collecting officers who are 
authorized and directed “to receive and collect the same.” 


Examination of the history of this legislation shows that as originally 
introduced, three sections were contained in the bill. The first section 
applied to future acquirements of plant by municipalities from public 
districts and provided that “such purchase shall be upon the condition 
expressed in the contract of purchase” that payments in lieu of taxes 
shall be permanently continued by the city. At the time of introduction, 
section 3 which later became section 2 provided that the various sums of 
money in lieu of taxes “shall be paid.” On May 14, 1947 the legislature 
struck section 1 from the Act and inserted “may” in place of the word 
“shall” in section 3 thereof. 


It is quite apparent from this history that the legislature never 
intended to fasten upon any municipality any liability to make the pay- 
ments referred to in the Act. As amended, the Act applies only to 
property previously acquired and has no application to future acquisitions 

y municipalities. It was evidently the intention of the legislature to 
provide a legal basis for such payments if cities desired to continue them 
after taking over property of public power districts. In the hands of the 
public power district, the property was subject to a requirement that these 
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payments be made similar to the requirement contained in the original 
section 1 of the Act. (R. S. 1943, sec. 70-651.) 


The payments provided for in this act do not constitute taxes and there 
is no expressed intention to levy any tax upon the property involved. 
Accordingly it is not necessary to consider the effect of the Constitutional 
exemption of municipal property from taxation. (Constitution of Nebraska, 
Article VIII, Section 2; Platte Valley Public Power and Irrigation Dist. 
y. Lincoln County, 144 Neb. 584, 14 N. W. 2d 202. 


We conclude that Legislative Bill 585 does not create any direct obli- 
gation on the part of municipalities to make payments as provided therein 
“in lieu of taxes,” but that such Act merely authorizes such payments and 
provides a legal foundation therefor. 


October 8, 1947 
FIRE PROTECTION RURAL DISTRICT 


Procedure To Follow In Borrowing Money Within The Limits 
Whether Treasurer of District Or The County To Be Disbursing Agent 


Mr. Charles H. Yost, County Attorney, Dodge County, Fremont: 
You have requésted our opinion as follows: 


(1) “With regard the construction of Section 35-407, a 
difference of opinion has arisen between the attorneys repre- 
senting the Rural Fire District and the County Treasurer's office.” 


“The Fire District attorneys want the County Treasurer to 
act as the disbursing agent for the Fire District. The County 
Treasurer contends that under these Sections, that all moneys 
collected should be turned over to the Fire District and to be 
disbursed by their president and treasurer the same as any other 
political subdivision or school district.” 


“T have told the County Treasurer that I believe his position 
is correct. However, in view of the fact that these Sections are 
new and that unquestionably the procedure followed in one county 
should be followed in another, I thought it advisable to write 
your office and have your opinion on it.” 


(2) “Further, the Fire District attorneys state and a reading 
of these statutes reveals that the Fire District is authorized to 
borrow money, but whether or not they have power to sign a 
note or what procedure they are to follow in borrowing the money 
is not set forth.” 


“We would like an opinion as to whether or not a resolution 
by the District authorizing the officers to borrow money and sign 
a note could be inferred from the statutes and would be legal.” 


(1) In an opinion dated April 12, 1946 we said with reference to 
Sec. 35-405, R. S. 1943: 


“Under this provision of the statute it is our opinion that the 
county treasurer of Morrill County would place the amounts 
received from such tax to the credit of the rural fire protection 
district and would expend the same only upon warrant properly 
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signed as provided for in the above quoted section, and that said 
treasurer would not forward these sums to the county treasurer 
at Cheyenne County or to the secretary of the fire protection 
district.” (Report of Attorney General of Nebraska 1945-1946, 
page 154.) 


(2) The following provisions in the Rural Fire Protection District Act 
indicate that the legislature intended that districts were to be authorized 
to borrow money. Sec. 35-406, R. S. 1943, limits the amount of indebted- 
ness. Sec. 35-407, R. S. 1943, requires that “all borrowed money” be 
deposited with the County Treasurer. Sec. 35-409, R. S. 1943, authorizes 
registering of warrants. 


“A municipal corporation which has power to incur indebted- 
ness for a certain purpose may lawfully evidence such indebted- 
ness by a nonnegotiable promissory note instead of by a warrant 
* * * 9 (43 Am. Jur. 308, Public Securities and Obligations, 
Section 50). 


The statute is not clear as to the extent of the powers of the district 
officers and board of directors. Sec. 35-405, R. S. 1943, provides that the 
“general fire protection policy for the district” shall be determined by the 
“members of the district * * * or through delegation of authority to the 
board of directors.” 


It is our opinion that a rural fire protection district may borrow 
money within the limits prescribed by the statute. Such a transaction 
should be authorized or ratified by the members of the district in public 
meeting. 


October 10, 1947 
COUNTY ASSESSORS 


Construction of L. B. 91, Laws 1947 
Effect of Established Budget On Greater Salary For Assessor, 
Deputy And Assistants 
Power of Board To Meet Emergencies And What Funds To Use 
Question Whether To Try For A Declaratory Judgment 


Mr. Robert M. Armstrong, State Tax Commissioner, Capitol Building: 
You have requested our opinion as follows: 


“With reference to the opinion from your office dated 
September 11th and written at my request in regard to the pro- 
visions of L. B. 91, enacted by the Sixtieth Session of the Ne- 
braska Legislature, certain additional questions have arisen in 
view of the statements in your opinion, upon which I would 
appreciate receiving a further opinion in order to advise the 
necessary county officials involved at the conference which I am 
holding with them this month. 


“Your opinion states that, ‘There is no provision in L. B. 91 
which delays the operation of its terms and provisions.’ Also 
that, ‘In all counties except those where the office of county 
assessor. has been abolished, the county assessor “shall work 
full time”.’ (1) Is it your opinion that under the provisions of 
law, the:present county-assessors- who shall work full time are 
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entitled to draw the salaries specified in the counties of the 
various classes, which salaries are contained in Sections 2 to 8 
inclusive of L. B. 917 


“(2) Lf the present county assessors are entitled to draw the 
salaries specified, how may the county boards provide the 
funds with which to pay such salaries? Are they permitted 
under the county budget law to declare an emergency and re- 
vise the budget for the county assessor’s office and increase the 
same to meet the salary requirements? (3) Another question 
which arises in connection therewith - assume that the county 
does not have sufficient funds available and has levied the 
taxes for the limit of the amount they are permitted to levy 
by law, then how, if at all, may the county assessor recover his 
salary? 


“(4) Your opinion states that the office of precinct assessor 
has been abolished by L. B. 91, and ‘Thus a county assessor now 
has the power to appoint, with the consent of the county board, 
a deputy and such assistants as may be necessary to enable him 
properly to discharge the duties of his office.’ The existing law 
provided authority for the precinct assessors to be paid either 
by the day or per schedule and limited the amount to $5.00 per 
day, and I believe not to exceed the same maximum amount of 
pay for each day where the same was made per schedule. See- 
tion 38 of L. B. 91 provides that the salary of the deputy and 
assistants for the county assessor shall be fixed by the county 
board. This being the later expression of the Legislature, is 
it your opinion that the county board may prescribe compensa- 
tion for the deputy and the assistants at a greater rate than was 
previously authorized by the law? 


“(5) In those counties where the county clerk is ex 
officio acting as county assessor, may the county clerk with 
the approval of the county board, appoint a deputy to act in 
the capacity of a deputy assessor, together with the assistants 
contemplated by the provisions of L. B. 91? 


“(6) In view of the changes in the law relating to the 
powers and duties of the county asséssor under the provisions 
of L. B. 91, do you not think it would be advisable to seek a 
declaratory judgment from the Supreme Court on the ground 
of the statewide interest involved in these changes?” 


(1) In addition to the requirement that county assessors “shall 
work full time”, L. B. 91 increased the duties of the office of county 
assessor. In Mehrens v. Bauman, 120 Neb. 110, 231 N. W. 701, the 
court held that where additional duties are imposed upon an office, the 
compensation of an incumbent thereof may be increased. It is our 
opinion that a county assessor in a county where the office of county 
assessor has not been abolished is entitled to the compensation provided 
for in L, B. 91 from and after the effective date of the act. 


(2) See. 23-918, R. S. Supp. 1945, provides in part: 


“The county board may, during the fiscal year, make addi- 
tional appropriations or increase existing appropriations to 
meet emergencies in case of such unanticipated requirements 
as are essential to the preservation and maintenance within 
the county of the administration of justice, the public safety, 
the public welfare, and the public health, the funds therefor to 
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be provided from temporary loans. * * *” 


This section as originally enacted in 1937 authorized a change in 
the budget “to meet emergencies in case of unexpected court costs or 
epidemics, floods, fires or other catastrophies”. (Laws of Nebraska, 
1937, p. 229.) 


In 1939 this section was amended so as to authorize a change in 
the budget “to meet emergencies in case of such unanticipated require- 
ments as are essential to the preservation and maintenance within the 
county of the administration of justice, the public safety, the public 
welfare, and the public health”. (Laws of Nebraska, 1939, p. 131.) 


In Wolfinger v. Shaw, 188 Neb. 229, 292 N. W. 731, the court said: 


“An emergency is not the subject of an exact definition. 
This court has accepted the following definitions: 


“‘Any event or occasional combination of circumstances 
which calls for immediate action or remedy; pressing necessity; 
exigency; a sudden or unexpected happening; an unforeseen 
occurrence or condition.’ ‘A sudden or unexpected happening; 
an unforeseen occurrence or condition; specifically, a perplexing 
contingency or complication of circumstances; a sudden or un- 
expected occasion for action; exigency; pressing necessity.’ Colfax 
County v. Butler County, 83 Neb. 803, 810, 120 N. W. 444.” 


In a recent opinion we said that the serious illness of a county 
judge which necessitated increased and additional assistance in his 
office was sufficient to justify an emergency appropriation under Sec. 
23-918, R. S. Supp. 1945. (Opinions of the Attorney General, Vol. 2, No. 3, 
p. 129.) 


It is our opinion that a county board may make an additional ap- 
propriation or increase the existing appropriation of the office of county 
assessor if necessary to comply with L. B. 91. 


(3) The problem is not, how “may the county assessor recover his 
salary”, but rather, from what funds may his salary be paid? 


In an opinion dated October 17, 1939, we said, with reference to 
the county budget act, that “the amount which is appropriated is the 
total and not the single items which go to make up the total.” (Report 
of the Attorney General, 1939-1942, p. 247.) Thus, some counties may be 
able to operate within their present budgets, at least temporarily, by 
rearranging the items and amounts to be expended from the appropriation 
for the office of county assessor. 


In the event that an emergency appropriation is necessary, the 
legislature has said that the source of the funds shall be a “temporary 
loan”. (Sec. 23-916, R. S. Supp. 1945.) 


(4) Sec. 38 of L. B. 91 provides in part: 


“* * * The salary of the deputy and assistants of the 
county assessor shall be fixed by the county board unless other- 
wise fixed by law.” 


The statute which prescribed the compensation for “precinct asses- 
sors” has nothing to do with the deputies and assistants to be appointed 
under L. B. 91... The words “unless otherwise fixed by law” have refer- 
ence to Secs. 23-1109 and 23-1110, R. S. Supp. 1945 (as amended by L. B. 
822), which prescribed the salaries to be paid the deputy county asses- 
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sor in counties having a population of class 7 or 8. 


(5) Sec. 32-211, R. S. 1943, as amended by Sec. 9 of L. B. 91, 
provides that when the office of county assessor has been abolished, 
“the duties of the county assessor shall thereafter devolve upon the 
county clerk, and shall be considered as a part of his duties as such 
county clerk. The county clerk shall receive no compensation for such 
duties outside of his regular salary as county clerk.” 


In counties where the office of county assessor is abolished, the 
duties of the county assessor become a part of the duties of the office 
of county clerk. Sec. 23-1111, R. S. 1943, provides: 


“The county officers in all counties shall have the necessary 
clerks and assistants for such periods and at such salaries as 
they may determine with the approval of the county board, 
whose salaries shall be paid out of the general fund of the 
county.” 


In other words, if a county clerk needs clerks and assistants, there 
is authority for providing them, but it is not found in L. B, 91, 


(6) We recognize that L. B. 91 presents numerous questions and 
that judicial determination of some of them is desirable. 


Before a declaratory judgment can be obtained, it is necessary that 
“justiciable issues” exist. A court will not entertain jurisdiction of 
such an action until a “case or controversy” is presented for decision. 
Therefore, it is our opinion that it is not advisable to seek a declara- 
tory judgment from the Supreme Court at this time. 


October 11, 1947. 
SMALL LOAN LAW 
Time To File Objection To Application For License 
Hon. J. F. McLain, Director, Department of Banking, State House, Lincoln: 


; We have your request for an opinion under date of October 9, 1947, 
in which you inquire as to the latest possible date for filing a protest to an 
application for a license under the Small Loan Law, assuming the date of 
hearing said application is October 14, 1947, 


The granting of a license under the Small Loan Law is purely 
statutory and is controlled by Sec, 45-118, R. S. 1943, which provides in 
part as follows: 


«* * * Written protest against the issuance of the license 
may be filed with the department by any person not less than 
five days before the date set for hearing. The department, in 
its discretion, may grant a continuance, * * *” 


In the computation of time, we have a statute that controls generally 
mers, there is not a specific provision. Sec. 25-2221, R. S. 1943, provides 
as follows: 


_. “The time within which an act is to be done as herein pro- 
vided, shall be computed by excluding the first day and including 
the last; if the last day be Sunday, it shall be excluded.” 
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From an examination of the reported cases we find that this problem 
was considered in the case of State ex rel. Eastham vs. Dewey, 73 Neb. 
396, 102 N. W. 1015, wherein the problem arose over the requirement of 
the aranuie that certain filings be made eight days before election, the 
court held: 


“In the absence of a special provision in the election laws the 
general statute applies, and the eight days’ time should be com- 
puted by excluding the day of filing the certificate of nomination 
and including the day of election.” 


This, we think, answers your question and October 9th would be the 
latest possible date to file a protest. 


October 9, 1947 
RAILROADS’ REFLEX LENSE SIGNALS 


Question Whether L B 331, Laws ’47 Requires Any Action 
By Railway Commission Preliminary To Installation 


Mr. Joseph J. Brown, Secretary, Nebraska State Railway Commission, 
Capitol Building, Lincoln: 


You have requested our opinion as to whether Legislative Bill No. 331 
requires any action by this commission preliminary to the installation of 
reflex lenses by railroads as provided therein. 


This act amends section 74-581, R. S. 1948 so as to permit the use 
of “reflex lenses” instead of lighted lamps upon railroad switch stands. 
The former provisions of this statute were held to legally prohibit the use 
of such reflex lenses in the recent case of State of Nebraska v. Chicago 
and Northwestern Railway Company, 147 Nebr. 970, 25 N. W. (2) 824. 


The provision of the new act which is involved in your question is the 
concluding language thereof reading as follows: 


“Provided, that signals with reflex lenses may be substi- 
tuted for lighted lamps under regulations prescribed by the State 
Railway Commission, and subject to the jurisdiction of such 
commission to order the removal of the same, after complaint and 
hearing, if such signals with reflex lenses are found to be unsafe.” 


From an examination of the history of this act there appears to have 
been no amendments or changes in this portion of the act which bear on 
your inquiry. As originally introduced, there was a comma after the 
words “such commission” which was later removed. This amendment is 
not material in the present inquiry. 


The act distinctly specifies that the substitution of reflex lenses will 
be “under regulations prescribed by the State Railway Commission.” The 
word “under” as used in this connection would seem to imply action 
“by virtue of” some “superior power” or “higher authority”. 65 C. J. 
1202, There would appear to be no reason for the inclusion of this 
language if prior action by the commission was unnecessary. 


We therefore conclude that this act contemplates original action by 
the commission constituting “regulations” before the substitution of 
reflex lenses by carriers. 
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With reference to the form of your regulations, it is observed that 
full authority is given your commission to order the removal of any reflex 
lenses which have been installed upon “complaint and hearing” whenever 
you find they are “unsafe”, This would seem to indicate that the legisla- 
ture contemplated a form of general regulation under which carriers 
might make these installations as distinguished from a system of specific 
approvals for each substitution. 


October 10, 1947 
CREAM BUYING STATIONS 


i¢ Transportation Payment In Addition To Cream Posted Price 
Question Whether This Violates 59-509 R. S. 1943. 


Mr. Walter Bradenmeyer, Chief of Bureau, Department of Agriculture and 
Inspection, Capitol Building, Lincoln: 


You write as follows: 


“It has been called to the attention of this department that 
some cream buying stations, in this state, are offering a 1¢ 
transportation payment in addition to the regular cream price 
posted at the station. In other words, the station posts a 63¢ 
price for No. 1 cream and a 60¢ price for No. 2 cream and on a 
separate line will post an additional 1¢ payment for transporta- 
tion, thus paying the patron 64¢ for No. 1 cream and 61¢ for No. 
2 cream. 


“We respectfully request your opinion as to whether or not 
such a method of price posting is a violation of the laws governing 
the operation of a cream station.” 


Section 81-251, R. S. 1943 provides: 


“Cream-buying station; price; duty to display; acts deemed 
violations. No person, firm, corporation or association shall buy 
or offer to buy cream or butterfat without displaying the price 
being offered or to be paid for the cream or butterfat. Such 
price shall be posted and displayed continuously during the busi- 
ness hours of such buying agent in letters and figures not less 
than two inches in height, in such manner or place that the price 
perted shall be plainly visible from the street in front of the 

uilding or place in which such purchase is made; and it shall be 

deemed a violation hereof if there is (1) a failure on the part of 
such person, firm, corporation or association, its agent, servant 
or employee, to post such prices, or (2) a buying of cream or 
butterfat at a price different from that which is posted.” 


Violation of Section 81-251, supra, is made a misdemeanor by Section 
51-257, R. S. 1943. 


A statute defining a criminal offense should be strictly construed. It 
is our opinion that the practice you mention does not violate Section 81- 
251 relating to the posting of prices. 


Section 59-1001, R. S. 1948, enumerates and defines certain unfair 
trade practices in the buying of milk or cream. Among the unfair prac- 
tices denounced by Section 59-1001 (3) are “ .... to fail to deduct full 
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transportation costs; or to fail to deduct actual costs of hauling when 
such products are gathered by wagon or truck;” etc. While there is some 
question as to whether the practice you describe conforms literally to this 
statute, we gravely doubt that a court would regard the practice, under 
ordinary circumstances as constituting a violation of the statute. As 
violations of this statute are made misdemeanors by Section 59-1002, R. 
S. 19438, this statute must also be strictly construed in favor of one charged 
with a violation. 


Section 59-509, R. S. 1943, provides: 


“Unlawful discrimination in the purchase of milk, cream or 
butterfat; penalty. Any person, firm, copartnership, association 
or corporation, foreign or domestic, doing business in the State 
of Nebraska and engaged in the business of buying milk, cream 
or butterfat, either through independent agents or by direct 
shippers for the purpose of manufacture or for the sale of such 
milk, cream or butterfat, who shall discriminate between differ- 
ent sections, localities, communities, cities or villages of this state 
by purchasing such commodities at a higher price or rate in one 
locality than is paid for the same commodity by said person, firm, 
copartnership, association or corporation in another locality, after 
making due allowance for the difference, if any, in the actual cost 
of transportation, by train, truck or other carrier from the 
locality of such purchase to the locality of manufacture or the 
locality of the sale of such milk, cream or butterfat, shall be 
deemed guilty of unfair discrimination, which is hereby prohibited 
and declared to be unlawful; and upon conviction thereof shall be 
punished by a fine not exceeding one hundred dollars or imprison- 
ment in the county jail not exceeding ninety days, or both, for the 
first offense, and for the second and each subsequent offense not 
exceeding five hundred dollars, or imprisonment in the county 
jail not exceeding six months, or both; Provided, that it shall not 
be unfair discrimination for any person, firm, copartnership, 
association or corporation to pay in any section, locality, commun- 
ity, city or village of this state, a price equal to that actually 
paid on the same day by any bona fide competitor in such place, 
or its trade territory for milk, cream or butterfat of the same 
kind and grade, if such price is paid in a good faith effort to 
meet such competition; and the burden of proving such facts 
shall be upon the defendant.” 


It is our opinion that, for the purposes of enforcing the statute above 
mentioned, the additional one cent which purports to be paid for transpor- 
tation must be treated as being a part of the purchase price, and if such 
payment to the producer when added to the amount posted as being the 
price of cream, produces an amount which amounts to a discrimination in 
price between different communities, that such practice constitutes a 
violation of Section 59-509, supra. If the allowance for transportation 
were not treated as a part of the purchase price, this practice would 
afford an easy method of evading the law. 
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October 11, 1947 
COUNTY MAIL ROUTE ROADS, RURAL AND STAR MAIL 


Construction Of L. B. 195, Laws 1947 
Jurisdiction & Obligation Of County & Townships To Work Roads 
Raising Funds; Submitting Levy To Voters In April Primary 


Mr. Arthur W. Kummer, County Attorney, Columbus: 


You request our opinion as to the interpretation of L. B. 195, passed 
by the 1947 Legislature (County Mail Route Roads, Rural Mail and Star 
Mail Matching of Federal Funds). We will consider your questions in 
the order propounded. 


“1, May the question of a one mill levy be submitted to the 
voters at and in connection with the April Primary?” 


An opinion in answer to a similar question was given in regard to 
issuance of bonds. This reads: 


“You ask if the question might be placed on the ballot at the 
next primary election. The primary election, of course, is not 
a general election, but we know of instances in which the 
election officers charged with conducting the primary elec- 
tion have been authorized and empowered to conduct a special 
election at the same time, keeping, of course, their poll books 
and ballots of the special election separate from those of the 
primary. To our knowledge this has not been passed on by our 
supreme court, but it would appear to us that doubtless the 
supreme court would sustain such procedure on the theory that 
due notice was given and no one was deprived of the right to 
vote.” 


Report of the Attorney General, State of Nebraska, 1945-1946, page 
107. We believe that the same conclusion should be reached in answer 
to your interrogatory. 


“2. Under whose jurisdiction are the mail routes, which at the 
time of L. B. 195 became law, were not in the County Road 
System, until funds as contemplated under this Bill become 
available ?—Particularly where townships because of anticipating 
the passage of L. B. 195 have failed and neglected to do needed 
work on mail route roads.” 


Section 4 of the Bill reads: 


“The responsibility for improving and maintaining rural mail 
route and star mail route roads shall rest upon the county 
board within each county, regardless of the county in which any 
rural mail route or star mail route may originate. Such 
county board shall immediately commence the improvement of 
said rural mail route and star mail route roads and shall con- 
tinue said improvements as funds permit until all of such rural 
mail route or star mail route roads within the county, except 
those within cities and villages, have been improved. Said 
rural mail route and star mail route roads, except such roads 
as do now or may in the interim come under the jurisdiction of 
the Department of Roads and Irrigation, shall be maintained by 
the county. The improvement, if any, of rural mail route and 
star mail route roads which traverse private property shall be 
determined by the county board.” 
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This section would appear to put the responsibility for the improve- 
ment and maintenance of all rural mail routes and star mail route roads 
upon the county, upon the date of the Bill becoming law. The third 
sentence of this section reads, 


“Said rural mail route and star mail route roads . . . shall 
be maintained by the county.” 


This seems to relieve the township of responsibility for the maintenance 
of these roads. 


“3, May a township select any mail routes road and grade and 
gravel it out of their funds if they wish to donate such work?” 


Section 39-231 of Neb., R. S. 1943 reads, 


“. , . In counties under township organization, the electors of 
any township through which a county road passes, at any annual 
or special meeting, may direct the payment to the county, out 
of the township road fund, of such sum as may be determined 
upon and as the condition of such fund permits, to assist in the 
permanent improvement of the portion of said county road 
lying within such township.” 


This section authorizes the township to donate funds to the county 
to improve the county roads (which now includes all mail route roads) 
lying within such township. 


If the township wishes to do this work themselves, it would appear 
to be authorized by Section 39-242, Neb. R. S. Supp., 1945. This section 
provides in part, 


Sh. Such taxes and any voluntary contributions (1) shall 
be ‘and become a part of the district road fund of the district, 
precinct or township, in which the taxes are levied, (2) shall 
be used exclusively in improving the public highways in such 
district, precinct or township and (3) shall not be transferred 
to any other fund. In counties under township organization, the 
township board shall designate the road or roads in such road 
district where such levy shall be expended. .. . 


Since there is no limitation other than geographical as to the roads, if 
the township complied with all the requirements of this section, it would 
seem they could grade and gravel a road themselves. 


“4. What is meant by ‘for the purpose of determining the 
number of miles to be improved on each end of said roads, any 
mileage heretofor improved shall be regarded as unimproved’ 
under Sec. 6, Sub. 27” 


This sentence refers only to the manner of selecting roads to be 
improved. It is best explained by an example. Suppose the annual allot- 
ment for improvement of one end of a mail route is three miles. The 
allotment of the previous year has carried to point A. From point A 
to point B, a distance of two miles, the road is satisfactorily improved. 
From point B forward the road is unimproved. Under this section 
the county would be authorized to improve one mile beyond point B, 
since the distance from A to B is considered unimproved for the pur- 
pose of determining the number of miles to be improved. 


“5. Under Sec. 6, Sub. 2, where the County has a County Road 
System, which would you regard as the first mile of each route, 
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—the first mile in the County Road System, or the first mail 
route road mile which is not in the County Road System?” 


Since under Section 4 of the Bill, all rural mail route and star mail 
route roads are placed under the county for both improvement and 
maintenance, it would seem that such roads become part of the County 
Road System, and so we must regard the first mile of each route to 
be the first mile in the County Road System. 


“6. Under Sec. 8, 2nd Sub. 1 & 2, what can the eighty per 
cent be spent for and what can the twenty per cent be spent 
for? In other words, for just what types of work and improve- 
ments, other than graveling, may this money be spent for on 
rural mail and star route mail roads?” 


Section 5 of the act sets forth of what the improvements may 
consist. These are briefly, grading and the construction of proper bridges 
and culverts. Section 2 allows the graveling or other suitable surfacing 
of the roads. 


The division of the “special mail route road fund” into these pro- 
portions of eighty and twenty per cent is a geographical limitation. 
Thus eighty per cent will have to be spent upon the roads that are 
selected under the provisions of sub-section 2, of section 6, of the art., 
whereas, the twenty per cent may be applied to any rural mail route 
or star mail route road at the discretion of the county board. There 
is no difference between the two funds in regard to the improvements 
to be made with them. 


October 14, 1947 
COUNTY COMMUNITY HOSPITAL 


Procedure Required To “Establish” The Hospital 
Proper Group To Purchase Or Construct The Hospital 


Mr. Charles A, Chappell, County Attorney, Minden: 


We have your request for an opinion under date of October 9, 1947 
in which you say: 


“This county has voted bonds for the establishment of a county 
community hospital, under the provisions of Sections 23-343 to 
23-343.09, inclusive. It seems to me some matters are not 
clear with reference to this subject. 


“Please let me have your opinion as to who has the respon- 
sibility in the first instance for the purchase or the construction 
of a county community hospital. Does this rest with the 
County Board or with the Board of Hospital Trustees? This 
does not have reference to the building of an addition after 
the county owns the hospital but refers to the original pur- 
chase or the original construction, as the case may be.” 


Sec. 23-343, R. S. Supp. 1945, provides in part as follows: 


“The county board, in any county in this state having thirty- 
six hundred inhabitants or more, may issue and sell bonds of 
such county in such an amount as the county board may deem 
advisable for the construction or acquisition of a * * * county 
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community hospital and to purchase suitable equipment for 
the same, * * *,” 


Sec. 23-343.01, R. S. Supp. 1945, provides in part as follows: 


“When a county * * * shall establish a county community 
hospital, as provided by section 23-348, the county board of the 
county shall proceed at once to appoint a board of hospital 
trustees, which shall consist of three members who are all 
residents of said county. * * *” 


Sec. 23-343.08, R. S. Supp. 1945, provides in part as follows: 


“The board of trustees of such county community hospital shall 
make, adopt and file with the county board such by-laws, rules 
and regulations for its guidance and for the government of the 
hospital as may be deemed expedient for the economical and 
equitable conduct thereof. It shall have the exclusive control 
of the expenditures of all money collected to the credit of 
the hospital fund. After the original construction of a county 
community hospital, as provided in section 23-343, it shall 
have exclusive control over any and all improvements or addi- 
tions thereto and equipment, including the authority to contract 
for any improvements or additions thereto and equipment 
therefor * * * Provided, any such improvements or additions 
shall first be ratified by the county board. * * * The board of 
trustees shall have power to pay all current bills, claims and 
salaries of all employees of said hospital by an order upon its 
treasurer, signed by the superintendent of the hospital and 
countersigned by the chairman and secretary of the board of 
trustees.” 


There are other provisions of statute which bear on the problem. 
Sec. 23-103, R. S. 1943, provides as follows: 


“The powers of the county as a_ body corporate or politic, 
shall be exercised by a county board, to-wit: In counties under 
township organization by the board of supervisors, which shall 
be composed of the town and such other supervisors as are 
or may be elected pursuant to law; in counties not under town- 
ship organization by the board of county commissioners.” 


Sec. 23-104, R. S. 1948, provides in part as follows: 


“Each county shall have power (1) to purchase and hold the 
real and personal estate necessary for the use of the county, 
* * * and (3) to make all contracts and to do all other acts 
in relation to the property and concerns of the county necessary 
to the exercise of its corporate powers.” 


It was held in Spier vs. Kratzenstein, 143 Neb. 310, 12 N. W. 2d 
360, that a county board has plenary jurisdiction to make all contracts 
for the county within the scope of its powers and contracts concern a 
county which relate to its business or affairs. 


Sec. 23-105, R. S. 1948, provides in part as follows: 


“The county boards of the several counties shall have the 
power to take and have the care and custody of all the real 
and personal estate owned by the county; * * *.” 


Sec. 23-106, R. S. 1948, provides as follows: 
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“The county board shall manage the county funds and county 
business except as otherwise specifically provided.” 


The statutory provisions concerning county hospitals is a special 
act, and the authority of the board of trustees must be found in the act. 
for beyond those acts and duties provided in the act itself, the board 
of trustees is powerless. See Falldorf vs. City of Grand Island, 138 
Neb. 212, 292 N. W. 598, wherein it was held: 


“A municipal corporation is a creature of the law established 
for special purposes, and its corporate acts must be authorized 
by its charter and other acts applicable thereto, and therefore 
possesses no power or faculties not conferred upon it, either 
expressly or by fair implication, by the laws which created it 
or by other laws, constitutional or statutory, applicable to it.” 


See also State vs. Ivey, 42 Neb. 186, 60 N. W. 601; State vs. Temple, 
99 Neb. 505, 156 N. W. 1063; where the same rule was applied. 


We then examine the pertinent sections of the statute and do not 
find any authority or power, express or implied, conferred upon the 
board of trustees to construct or acquire a hospital building in the first 
instance, such authority or power is deemed negatived by the specific 
provision that the board of trustees have the exclusive control over all 
improvements additions, etc., after the original construction or acquisi- 
tion. We construe the phrase “It (board of trustees) shall have the 
exclusive control of the expenditures of all money collected to the credit 
of the hospital fund” to mean money collected from any tax levied for 
support of the hospital, or revenue from its operation. 


From the statutes and reported cases, there seems to be ample 
authority and power vested in the county board to construct or acquire 
the hospital building in the first instance. 


As to when the county hospital may be considered to have been 
“established”, we find the case of Muskegen Traction and Lighting Co. 
vs. City of Muskegan, 132 N. W. 1060 (Mich), to be illuminating. In 
that case the court said, “‘To establish’ ‘means to originate and secure 
the permanent existence of; to found; to institute; to create and regulate; 
to make stable and firm.’ We are of the opinion that the Legislature 
used the word ‘establish’ in this statute to characterize a legal, rather 
than a physical act.” 


And held; 


“Under the Muskegan charter, as amended by Loc. Laws 1901, 
No, 344, tit. 7 Sec. 42, permitting the city to issue electric 
light bonds, and requiring that a sinking fund therefor be 
created at the time of establishing the plant, the fund was prop- 
erly created the same day the council authorized issuance of 
the bonds, and not at the earlier date, when the electors voted 
to issue the bonds.” 


We think the legislature used the phrase “establish a county com- 
munity hospital, as provided in section 23-343” in its legal sense rather 
than the physical, that is, the county community hospital may be deemed 
to be ‘established’ when the county board has complied with all the re- 
quirements of section 23-343, which are, 1. the submission of the 
proposition to the voters at a general or special election called for 
such purpose; 2. a majority of the electors voting on the proposition 
voting in favor thereof; 3. the issuance of the bonds by the county board 
and 4. the sale of the bonds by the county board. Hence, we conclude 
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that the day the bonds are sold, the county community hospital may be 
deemed to be ‘established’ within the meaning of the act and the county 
board may then proceed with the appointment of the board of trustees, 
and those other actions necessary to obey the mandate of the voters 
and the statutes. 


October 3, 1947 
FIRE RURAL DISTRICT 
Maximum Levy Which Can Be Made Is % Mill 
Mr. Robert J. Bulger, County Attorney, Morrill County, Bridgeport: 


You have requested our opinion as to the maximum levy that can be 
made for a rural fire district. 


The law in effect at the time a levy is made determines what the 
maximum levy can be. The levy is made by entering it on the tax lists. 
Since the levy is to be made at this time, the problem is to determine 
what is the law at this time. This problem is complicated by the fact 
that there are two laws on the subject which contain almost identical 
provisions. 


In 1937 the legislature authorized a levy of “1/10 of one mill per 
dollar valuation” in a rural fire district “organized upon petition of 
51% of the voters comprising an area of one or more townships” for 
“the purchase of rural fire fighting equipment”, or “for the purpose of 
assisting and contributing to the purchase and upkeep of fire fighting 
equipment in adjoining cities or villages.” Chapter 172, Laws 1937. 


In 1939 the legislature enacted a law providing for the organization 
of Rural Fire Protection Districts by a “majority of the voters” in a 
district “equivalent in area to one township or more”. Chapter 38, 
Laws 1939. Such districts may acquire their own equipment or may 
contract for fire protection service with adjoining districts or with 
cities and towns. This law authorized a tax of not to exceed % mill. 


The legislature in its sixtieth session amended both laws. L. B. 
151, passed on March 28, 1947, and approved on April 8, 1947, increased 
the maximum levy under the 1939 law (Sec. 35-405 R. S. 1943) to one 
mill. L. B. 35, passed on April 15, 1947, and approved on April 23, 1947, 
increased the maximum levy under the 1937 law (Sub-section (4) of 
Section 77-1603 R. S. 1943) to 5/10 of a mill. 


Both the 1937 law and the 1939 law deal with the same subject and 
contain very similar provisions. However, they each authorize different 
maximum levies. A statute which conflicts with and is repugnant to a 
prior law repeals the prior law by implication. In re Estate of Grblny, 
147 Nebraska 117, 22 N. W. 2nd 488; Consumers Public Power District v. 
Eldred 146 Neb. 926, 22 N. W. 2nd 188. L. B. 35 being the most recent 
explanation of the legislature’s will, must be held to prevail. 


It is our opinion that the maximum levy that can be made for a 
rural fire district is % mill. 
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October 14, 1947 
SCHOOL DISTRICT WITH MORE THAN TWO LEGAL VOTERS 


District Has Funds & School Building & No Indebtedness 
Attaching Territory To Adjoining School Districts 
Disposition Of The School House 


Mr. James H. Anderson, County Attorney, Scotts Bluff County, Gering: 


You state that you have in your county a school district which has 
not maintained a public school for two consecutive years, and because 
of this fact the county superintendent desires to attach the territory 
to adjoining school districts as provided for in Sec. 79-137, R. S. 1943. 
You further state that said district has had at all times more than two 
legal voters; that the district has no indebtedness but does have assets 
consisting of certain funds and a school building. You inquire as to 
what disposition should be made of the building. 


We agree with your conclusion that Sec. 79-138, R. S. 1943, is 
not applicable for the reason that the provisions of this particular 
statute are prefaced by the phrase, “when for a continuous period of 
one year, a district shall have less than two legal voters residing therein, 
** #7 


It is our opinion that the procedure to be followed is set forth in 
Secs. 79-122 to 79-124, inclusive, R. S. 1943. The originals of these 
sections were included in an act of 1881 entitled “AN ACT to establish 
a system of public instruction for the State of Nebraska.” These sec- 
tions, therefore, have general application and are controlling unless 
replaced by some specific act. 


We are unable, however, to find any authority under these statutes 
which would authorize the county superintendent to sell the school 
building. It seems that these statutes contemplate that the school house, 
or Shee property of the district, be retained by one of the districts 
involved. 


Sec, 79-124, R. S. 1948, provides for an assessment against the tax- 
able property of the district retaining the school house, or other property 
of the former district, in order to pay the apportionment which may be 
due the other districts involved. 


If the district retaining the school house has no use for the same, 
this could be sold by said district if authorized at an annual or special 
meeting by a two-thirds vote as provided for in Sec. 79-226, R. S. 1943. 


October 14, 1947 


STATE INSTITUTIONAL AND MILITARY DEPARTMENT 
BUILDING FUND 


Money To Be Collected Under L. B. 209, Laws 1947, Will Not 
Be Available To Spend Until Appropriated By Legislature 


Mr. Edward Gillette, State Treasurer, Capitol Building: 
You have requested our opinion as follows: 
“Legislative Bill 209 of the Sixtieth Session of the Nebraska 
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State Legislature 1947 provides a mill levy to be used—‘for 
the erection, equipping, repairing or remodeling of buildings 
and plants, and for the purchase of land for buildings to be 
used as provided by said act.’ L. B. 2 Section 51 appropriates 
all money raised during the biennium by the special levy. 


“Legislative Resolution #24 passed by the legislature on 
June 6 appears to place some restrictions as to when this money 
is available for use by the agencies concerned. 


“There is a doubt in our minds as to whether this money 
will be available for expenditure as soon as it is collected or 
if the resolution delays this expenditure until another session 
of the legislature. 


“An opinion is requested as to when the money collected 
under the provisions of L. B. 209 will be available for 
expenditure.” 


Sec. 1 of L. B. 209, Sixtieth Session, Nebraska Legislature, creates 
a special fund to be known as the “State Institutional and Military De- 
partment Building Fund”, consisting of the proceeds of a special tax. 
Sec. 2 provides that the proceeds of this tax shall be expended “as and 
when appropriated by the Legislature”. 


Sec. 51 of L. B. 2 appropriated “all money from the General Fund” 
raised during the biennium under L. B. 209 (emphasis supplied). Since 
the money raised under L. B. 209 will not go into the General Fund, it 
was not appropriated by L. B. 2. 


It is our opinion that the money to be collected under L. B, 209 
has not been appropriated and will not be available for expenditures 
until it has been appropriated. 


October 15, 1947 
SCHOOL LAND LEASE ASSIGNMENTS 


Right Of Board Of Educational Lands & Funds To 
Refuse An Assignment Being Transferred At A Profit 


Board of Educational Lands and Funds, State Capitol Building: 


You inquire whether the Board of Educational Lands and Funds 
must approve an assignment of a school land lease if the application 
indicates that the lease is being transferred at a profit to the assignor. 


Sec. 72-233, R. S. 1943, as amended by L. B. 33, Sixtieth Session, 
Nebraska State Legislature, provides in part: 


“* * * No lease shall be sublet or assigned with the written 
approval of the board.” 


The laws relating to the leasing of school land set up certain qualifica- 
tions for a lessee, and the above-quoted provision of law would require 
the board to refuse an assignment where the assignor is a person not 
qualified to hold an original lease. We do not believe, however, that it 
authorizes the board to refuse an assignment merely because the lease 
is being transferred at a profit to the assignor. 


The lessees are the owners of the improvements upon the school 
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lands and have a property right in the lease. The right to transfer these 
leases at a profit to the assignor has been recognized by the board since 
the enactment of our school lease law. It is our opinion that the 
amendment above set forth does not permit the board to refuse to 
accept an assignment merely because of the fact that the lessee is 
transferring his property at a profit. 


October 16, 1947 
COUNTY COMMISSIONERS 


Tax Appraisal Boards (L. B. 92, Laws 1947) 
Authority Of County Board To Contract For An Expert 
Appraisal And Classification Of Real Estate For Tax Purposes 


Mr. Robert M. Armstrong, State Tax Commissioner, State House: 


You have requested our opinion as to the authority of the County 
Board to contract for an expert reclassification and reappraisal of real 
estate for tax purposes. 


In Speer vy. Kratzenstein, 148 Neb. 310, 12 N. W. 2d 360, the court 
held that the County Board had authority to contract for an appraisal 
of all real estate located in the incorporated towns of the county. The 
opinion states: 


“The statutes legally impose a duty upon the board of equali- 
zation to equalize valuations and we cannot deny to such board’ 
recourse to independent sources of expert, reliable information 
and knowledge, such as appraisals, maps, plats, audits and 
records which will enable it to act fairly, intelligently and 
legally in performing that duty. We find that the only au- 
thority to contract for such services is specifically placed in 
the county board. To hold otherwise would, in effect, prevent 
the county from obtaining the facts necessary to a sound and 
efficient administration or a fundamental object of county 
government involving the constitutional rights of its citizens.” 


L. B. 92, 60th Session, Nebraska Legislature, provides for a class- 
ification and reappraisal of real estate in counties having a population: 
of not more than 200,000, by a committee of three, to be appointed at 
the discretion of the County Board, The report of this committee is 
advisory and its duties terminate upon the acceptance of its report.. 
Thereafter the authority to make reclassifications is vested in the 
County Board of Equalization. The real estate in any city, village or 
school district may be reappraised in any year upon the petition of 
the required number of electors, and the approval of the County Board. 


L. B. 92 does not disclose a legislative intention to overrule Speer: 
v. Kratzenstein. The language of the act is permissive. The report of 
the committee is purely advisory. We think L. B. 92 was intended to 
provide an additional procedure, that it is cumulative and not exclusive. 


It is our opinion that a County Board has authority to contract for: 
an expert appraisal and classification of real estate for tax purposes. 
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October 14, 1947 
INHERITANCE TAXES 


“A” Died With Appraised Estate Of $117,000 And Son “B” As Only Heir 
Before “A’s” Estate Was Administered, “B” Died And His Will Gave 
Y¥, To Wife And 4 Each To Two Children 
Deductions In Each Case And Credit For Previous Deductions 


Mr. W. E. Mumby, County Attorney, Harrison: 
You write as follows: 


“<*A? died intestate on September 25th, 1946, leaving as 
his only heir, his son ‘B’. Before his estate could be administered, 
‘B’ died testate, leaving as his heirs, devisees and legatees, 
his widow and two children, the widow receiving one-half, and 
each child receiving one-fourth, under the will. 


“Both estates are now being administered in the County 
Court of Sioux County, and some questions have arisen with 
reference to the assessment of inheritance tax. 


“*A’s’ estate has been appraised at approximately $117,- 
000.00, and ‘B’s’ estate, which includes the $117,000.00 he would 
have received from his father’s estate, if living, has been ap- 
praised at approximately $223,000.00. 


“We would like to inquire as to what exemptions should be 
allowed in ‘A’s’ estate before the assessment of the tax. If 
‘B’ were still living, there is no question but that the exemption 
of $10,000.00 provided for in Section 77-2004 would be per- 
mitted. Does the fact that ‘B’ died before this property could 


be assigned to him, either enlarge or diminish the exemption? 
aj ee Pe eee 


“Summarizing then, (1) What is the proper exemption 
permitted in the assessment of inheritance tax in ‘A’s’ estate, 
the only heir being his son ‘B’, who died before the estate was 
administered, and (2), What credits, if any, should be allowed in 
the assessment of the tax in ‘B’s’ estate, with reference to that 
part of his estate inherited from his father, and on which 
an inheritance tax had already been paid?” 


The inheritance tax imposed by Article 20, Chapter 77, R. S. 
1943, is a tax or charge on the transfer of property by will or other 
instrument, made in contemplation of the death of the grantor, or suc- 
cession to property by inheritance under the laws of this state. It is 
not a property tax, but a tax on the privilege of transmitting or receiv- 
ing property upon the death of the owner. 28 Am. Jur. 12, Sec. 10. 


The tax attaches at the time the transfer occurs. This ordinarily 
oceurs on the death of the owner. 16 Am. Jur., 786, Sec. 20. Real 
property vests in the heirs immediately upon death of the owner. 16 
Am. Jur. 789, Sec. 22. Personal property vests in the heirs or legatees 
immediately upon the death of the owner subject to the satisfaction of 
all debts and charges and costs of administration of the estate. 16 Am. 
Jur. 787, Sec. 21. 


It would appear, therefore, that when “A” died with “B” surviving 
him, the estate left by “A” to “B” became immediately subject to the 
inheritance tax imposed by Section 77-2004, R. S. 1948, and that “B” 
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was entitled to an exemption of $10,000.00 as provided by Section 77-2004. 


When “B“ died, a part of his estate consisted of the net estate which 
he inherited from “A”, even though “A’s” estate was not yet admin- 
istered. In other words, the debts and charges, including inheritance 
tax, and cost of administration, should be deducted from “A’s” estate and 
the net amount remaining must be regarded as a part of the estate of 
“BY” at “B’s” death, even though he had not yet actually received pos- 
session of this property inherited from “A”. The heirs of “B” would 
then be required to pay the inheritance tax imposed by Sections 77-2004 
to 77-2008, R. S. 1948, on their respective shares, less their respective 
exemptions as set forth in Sections 77-2004 to 77-2007. In short, the 
fact that the estate of “A” has paid an inheritance tax, does not pre- 
clude the state from levying an inheritance tax on the estate of “B”, 
without credit for the tax paid by “A’s” estate except as such tax has 
diminished the estate received by “B”. 


It is true that the Federal Government and certain states have, by 
statute allowed deduction, for inheritance tax purposes, of property 
which can be identified as having been inherited by the decedent within 
a certain period of time and on which a prior inheritance tax has been 
paid, but our statutes contain no such provision. 28 Am. Jur. 121, Sec. 
242. It is our opinion, therefore, that the estate of both “A” and “B” 
are subject to inheritance taxes and entitled to exemptions exactly as if 
“B” had survived the administration of “A’s” estate and had actually 
received possession of his inheritance from “A” during his life. 


October 15, 1947 
INHERITANCE TAXES 
Paying Appraiser’s Fees When No Tax Due From 
The Estate Appraised 
Mr. Bayard T. Clark, County Attorney, Richardson County, Falls City: 


You have requested our opinion as to whether an inheritance tax 
appraiser, who finds no tax due from the estate appraised, can be paid 
from funds other than those derived from the tax on the estate appraised. 


Section 77-2024, R. S. 1948, provides in part: 


“The appraiser shall be paid by the county treasurer out of 
any funds he may have in his hands on account of such tax, on. 
the certificate of the county judge, a reasonable fee to be fixed 
by the county judge, together with legal mileage.” 


We concur in your opinion that such an appraiser may be paid from 
funds derived from the tax on other estates. The exact language of 
the statute is “any funds”. 
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October 15, 1947 
PUBLIC ASSISTANCE ABOVE THE FIFTY DOLLAR LIMIT 


Construction Of L. B.s 543, 544, Laws 1947 
Authority of State To Pay Its 75% Share Even Though 
The County Is Unable To Pay Its 25% Share 
Opinion Of Sept 8, 1947 Modified To Allow State To Do So 
If Authorized By The County Board 


Mr. Neil C. Vandemoer, Director of Assistance, Capitol Building: 
You write: 


“Kindly advise us whether, under the provisions of L. B. 
543 on amounts of A. D. C. grants in excess of twice the maxi- 
mum amount which the U. S. Government will contribute and/ 
or amounts of Old Age Assistance grants in excess of $50.00 
for medical, surgical and hospital care, as provided for under 
L. B. 544, the State may pay 75% of these amounts in cases 
where a county is unable financially to pay its 25%.” 


Section 1 of L. B. 548, passed by the 1947 legislature, amends 
Section 43-512, R. S. Supp. 1945, and contains the following provision 
with reference to aid to dependent children: 


“* * * In no event shall such amount exceed twice the 
maximum amount which the United States government will 
contribute as its share of carrying out the aid to dependent 
children assistance program, except that the county board under 
regulations of the Board of Control may authorize a large 
amount. If such larger amount is authorized the excess shall be 
paid twenty-five per cent from county funds and seventy-five 
per cent from the State Assistance Fund. * * *” 


Section 1 of L. B. 544, passed by the 1947 legislature, relates to 
old age assistance and amends Section 68-206, R. S. 1943. It contains 
provisions similar to those quoted above from L. B. 543. L. B. 544 pro- 
‘vides in part as follows: 


«« * * Expense for medical, surgical and hospital care may 
be allowed in addition to the grant but only if the expenditure 
is authorized by the county board before the expense is in- 
curred and the charges made are approved by the county board 
after the services are supplied. In making allowance for 
medical, surgical and hospital care in excess of the maximum 
limit herein provided for old age assistance, seventy-five per 
cent of the amount approved for that purpose shall be paid 
out of state assistance funds and the remaining twenty-five per 
cent shall be paid by the county in which the recipient of old 
age assistance resides. * * *” 


In cases of aid to dependent children and old age assistance the 
amount of assistance to be granted is first determined by the county 
‘board, but subject to appeal to the Board of Control and review by that 
body. In the case of aid to dependent children Section 43-515, R. S. 
1943, provides in part: 


“Investigations shall be made by the county child welfare 
board into all of the conditions required hereby to be investigated 
upon the original application not less than once each year and 
at such other times as the Director of Assistance may direct. If 
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upon such investigation it be found by the board that the best 
interests of any child require it, the amount of assistance to be 
paid with respect to said child may be increased, or diminished, 
within the limits above set forth, or the payments may be 
discontinued, temporarily or permanently. * * *” 


In our opinion to you dated September 8, 1947, we took the view 
that the state had no authority to pay any part of the excess above the 
maximum limits unless the county pays some amount from its own 
funds, and then the state can pay only at the rate of three dollars for 
every dollar paid by the county. A further consideration of this opinion 
convinces us that it requires modification. In writing that opinion 
we believe that we did not give proper consideration and weight to 
other statutory provisions in pari materia with those involved in the 

jiscussion. 


It is our opinion that neither the county nor the state may pay any 
amount in excess of the maximum limit fixed by statute unless and until 
such excess payment has been authorized by the county board, subject 
to review on appeal by the Board of Control. Upon such order or author- 
ization by the county board, the excess award becomes an obligation 
of both the county and the State Assistance Fund in the proportion of 
twenty-five per cent and seventy-five per cent respectively. It becomes 
the legal obligation of each to pay its respective proportion without 
regard to payment by the other party. It would seem that counties 
having financial ability to pay could be compelled to do so by appropriate 
legal action. In those counties which are financially unable to pay their 
twenty-five per cent, the legal obligation to do so remains nevertheless. 
We believe that in such cases the State Assistance Fund may pay the 
seventy-five per cent of excess award even though the county is unable 
to pay its twenty-five per cent share. 


October 16, 1947 
MOTOR VEHICLE LICENSES 


Farmer, With Gravel Pit On His Farm, Owns and Operates 
Twelve Gravel Trucks To Supply Construction Projects 
Question Whether His Are Commercial Or Farm Operating Trucks 
Under Sec. 60-311 R. S. ’43 


Honorable Wardner G. Scott, Director, Motor Vehicle Division, State 
House: 


We have your letter of October 15, 1947 requesting an opinion as 
follows: 


“The particular case we have in mind is that an individual 
owns farm land upon which he has a gravel pit. He pumps and 
hauls gravel to various construction projects in twelve gravel 
trucks which are equipped with gravel boxes which he also 
owns. The farming operation, if any, is incidental to the gravel 
pit.” 


Farmers and ranchers are exempted from the commercial license 
required by Sec, 60-311 R. S. 1943 which provides in part as follows: 


«“* * * The term ‘commercial truck’ and ‘commercial trailer’ 
shall not include the three following classifications * * * 
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(2) Trucks and trailers of farmers or ranchers, used wholly 
and exclusively to carry supplies to the owner’s farm or ranch, 
used by the farmer or rancher to carry his own products to 
storage or market or used by farmers or ranchers in exchange 
of service in hauling of such supplies or products, shall carry 
on license plates, in addition to the registration number, the 
letter “1” ee" 


You will note that the exemption is granted to a “farmer or 
rancher” so not only must the trucks be used “wholly and exclusively” 
for carrying farm products to storage or market, but the owner must be 
within the classification of “farmer or rancher”. 


Farming may be said to be the business of cultivating land or 
employing it for the purposes of husbandry. See in re Drake 114 Fed. 
229, so obviously a person who cultivates a considerable tract of land 
in some one of the usual recognized ways of farming, would be a 
farmer. See O’Neil vs. Pleasant Prairie Mut. Fire Ins. Co. 38 N. W. 
345 (Wis.). This may be true whether he be owner or renter. A 
farmer is one who resides on a farm, cultivating it and deriving his 
support from it. McCue vs. Tunstead 4 Pac. 510 (Cal.) 


In Trustees of Rochester vs. Pettinger 17 Wend 265, it appeared that 
a city ordinance forbade the sale of fresh meat except by licensees and 
“farmers selling meat, the produce of their farms.” It was held such 
exception could not be construed to include a butcher, who followed 
butchering as a regular business for a livelihood, but owned a farm 
nearby which he used chiefly for the benefit and accommodation of 
his occupation as butcher. 


The fact that a person lives on a farm, that is, acreage outside 
the limits of a municipality, does not in and of itself constitute him 
a farmer within the meaning of the exemption clause of the statute, 
it is his chief occupation which is controlling. 


We think that without anything to show that the owner and operator 
of the twelve gravel trucks derived his chief income from the operation 
of his farm, that he is not a “farmer” within the meaning of the statute 
and should come within the commerical license classification. 


October 17, 1947 
COUNTY CONTRACTS 


Legality Of Contract Extending Performance And Duration 
Beyond Terms Of Commissioners 
Does Unloading And Hauling Gravel Necessitate Call For Bids 


Mr. Russell A. Souchek, County Attorney, Seward County, Seward: 
You have requested our opinion as follows: 


“1. Is a contract entered into by the County which by its 
terms extends the performance and duration of said contract 
beyond the fiscal year, valid and binding on the County? Refer- 
ence is made to Paragraph 3 of the enclosed contract. 


“2. The terms of office of each of our present County Com- 
missioners will end in January, 1949. Is a contract entered 
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into by the County which by its terms extends the performance 
and duration of said contract beyond the expiration of the 
present terms of offices of the three incumbent commissioners 
valid and binding on the County? 


“3. Is the unloading and hauling of gravel an item for 
which notice to bidders must be given or may such item be 
contracted for without such notice? Reference is made to 
Paragraph 6 of the enclosed contract.” 


No opinion is expressed as to the validity of the particular con- 
tract referred to in your letter. 


1. It is our opinion that a county contract may be valid although 
its performance will extend beyond the fiscal year. 


2. A contract made as an exercise of a proprietary function which 
extends beyond the term of the officers who made it is valid. State, 
ex rel. sCoueain ere Public Power District, v. Boettcher, 138 Neb. 22, 
291 N. W. 709. 


In City of Milwaukee v. Raulf, 164 Wis. 172, 159 N. W. 819 (quoted 
with approval in Leidigh v. City of Nebraska City, 188 Neb. 136, 292 N. 
W. 115), the court said: 


“In its capacity as a governmental agency the city is 
charged with the duty of determining the necessity and the 
extent and general character of all public improvements, in- 
cluding streets, sewers, public buildings, lighting works, water- 
works, and other public works, and of providing for their con- 
struction and maintenance; and on its proprietary side it lets 
contracts for the erection and construction of all public works 
and carries on many activities of a kind which in a general 
way resemble those of a private corporation, although every- 
thing inures to the benefit of the people. * * *” 


It is our opinion that a contract for road materials may be valid 
although its performance extends beyond the term of office of the mem- 
bers of the county board who made it. 


8. Several statutes relating to counties provide that highway con- 
tracts shall be awarded after bidding. Sec. 39-205, R. S. 1948, provides 
in part: 


“* * * The county board shall advertise for bids for said 
work for a period of at least ten days in some newspaper 
published in the county where the work is to be performed, and 
to let bids to the lowest and best bidder for the performance 
of the work. * * *” 


The Eighth Session of the Nebraska State Legislature enacted a 
law relating to roads, Sec. 16 of which provides in part: 


“The county commissioners may let contracts, to the lowest 
competent bidder, for the improvement of such roads as may be 
of general necessity, * * *.” Laws of Nebraska, 1861, See. 
16, p. 80. 


In 1895 this section was amended. Chap. 57, Laws of Nebraska, 
1895. In Cheney v. County Board of Supervisors, 123 Neb. 624, 243 
N. W. 881, the court held this section, as amended (Sec. 39-801, C. S. 
Supp. 1931), did not require a county to advertise for bids to “re- 
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surface” public roads with gravel. This decision was, however, based 
upon but one section of the statute. - 


It is our opinion that contracts relating to the construction and 
repair of highways by counties should be awarded after bidding. 


October 18, 1947 
COUNTIES UNDER 200,000 POPULATION 


Purchasing Road Machinery 
Necessity Of Advertising For Bids 
Applicability of Section 23-324.05 C. S. Supp. 1941 


Mr. John E. Newton, County Attorney, Dixon County, Ponca: 


You have requested our opinion as to the necessity of counties 
under 200,000 population advertising for bids when purchasing road 
machinery. 


Sec. 23-324.05, R. S. 1943, when read by itself appears to be appli- 
cable to all counties. This section was enacted in 1943 as Sec. 7 of 
L. B. 184. The title of L. B. 184 provided as follows: 


“AN ACT relating to county government and officers; to 
amend section 26-105, C. S. Supp., 1941, and section 26-706, 
Compiled Statutes of Nebraska, 1929; to require all counties 
in the State of Nebraska having a population of two hundred 
thousand or more, to employ or designate and compensate 
county purchasing agents; to prescribe the powers and duties 
of said agents when so employed or designated; to provide the 
manner in which purchases for said county and its officers 
shall be made; to provide for perpetual inventory of county 
property by county clerk; to repeal said original sections; to 
provide penalties for violation thereof; and to declare an 
emergency.” 


It is our opinion that Sec. 23-324.05 applies only to counties hav- 
ing a population of 200,000 or more. 


October 20, 1947 
DECENDENTS’ ESTATES 


Taxes On Money Distributed To Heirs Just Prior To April First 
Title To Personalty Vests In Heirs Immediately On Death Of Owner 


Mr. Robert M. Armstrong, State Tax Commissioner, Capitol Building: 
You request our opinion as follows: 


“I have received a letter of complaint from a county assessor 
that the administrator of an estate filed a final report in the 
probate court showing that he held approximately $7,000 in 
money for distribution after the payment of expenses of admini- 
stration. The hearing upon ‘the final report was set for the 
10th day of April. It is stated that the administrator paid the 
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money in his hands to the heirs on March 15th, taking their 
receipts for the same. At the hearing on April 10th the 
court approved the act and entered an order of distribution 
following which the administrator filed his receipts which were 
dated back to March 15th. The county assessor at my suggestion 
requested the county attorney to appear before the court and 
require that the administrator list the money for taxation as of 
April 1st. Both the county attorney and the attorney for the 
estate refused to do so. 


“The fundamental question involved in this situation is that 
if administrators, who are under the orders of the court, can 
make an advance distribution to the heirs before approval by 
the court and thus evade the risking of money or other personal 
property in their hands for taxation, the result will be that 
frequently the taxes will be avoided because the heirs may 
live in some other county or even outside of the state. 

** 


“At the request of the county assessor involved in this 
particular case, will you please give me your opinion as to 
whether or not the administrator is liable for the listing of 
this property as of April 1st, and is he liable on his bond if he 
fails to do so? 


The rule is well established in Nebraska that title to real estate 
vests in the heirs immediately on the death of the owner. J. H. Melville 
Lumber Co. v. Maroney, 145 Neb. 874, 16 N. W. 2d 527. A similar 
rule appears to prevail as to personal property. The rule as to per- 
sonalty is thus stated in 16 American Jurisprudence 787, Sec. 21: 


“The rights of distributees in the personal property of the 
ancestor vest immediately on his death, subject to the satis- 
faction of all debts and charges and an administration of the 
estate according to law. The rule in many jurisdictions is that 
such rights are only equitable, the executor or administrator 
holding the legal title in trust for the purpose of administering 
the estate. The legal title is sometimes considered as in 
abeyance until the appointment of an administrator, when it 
vests in him as of the death of the intestate. However, it 
has been held that upon a showing that an heir or distributee 
is entitled to receive his or her share of an intestate’s estate, 
there being no prior claims against it, the administrator will 
not be allowed to recover such share, or any part of it, already 
in the hands of such heir or distributee. In the case of the 
share of the surviving spouse this has been held to be the rule.” 


Section 30-1302, R. S. 1943, provides in substance, that after all 
debts, charges and expenses of administrator of an estate have béen 
paid, the court shall enter a decree assigning the residue of the estate 
to the persons entitled by law to the same. Section 30-1304, R. S. 1943, 
provides, in substance, that no heir, devisee or legatee shall be entitled 
to..such decree for his share until payment of all debts, allowances and 
expenses. However, I find no law or authorities such as you suggest, 
which forbid an executor or administrator to distribute assets of an 
estate to the heirs or persons legally entitled thereto in advance of the 
entering of a decree of distribution, although in doing so he runs the 
risk of incurring personal liability in case any debts or expenses remain 
unpaid after the assets are exhausted. The rule is thus stated in 24 
Cc. J. S. 872 et seq., Sec. 487: 
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«“* * * The time for distribution is usually fixed by statute, 
and the general rule is that distribution should not be made 
until after the payment of all debts and final settlement of the 
representatives account, or until after the expiration of the 
statutory period for the filing of claims and settling the estate 
* * * On the other hand, it is the policy of the law that estates 
should be settled and distributed as speedily as possible, and 
it is the duty of the representative to make distribution as 
soon as is consistent with the rights of creditors and his own 
safety. Where it is made apparent that there are more assets 
on hand than will be necessary for the payment of debts and 
expenses of administration the court may direct distribution 
before the time ordinarily allowed for settlement of estates 
has elapsed, or, under such circumstances the representative may 
pay over legacies or distributive shares in advance of such 
time, taking a refunding bond from those who are thus paid.” 


The legal effect of entering a decree of distribution is to create a 
personal liability or judgment against the executor or administrator in 
favor of the distributees for the assets in his hands subject to distribution. 
Lydick v. Chaney, 64 Neb. 288, 89 N. W. 801; Brownfield v. Edwards, 
132 Neb. 325, 271 N. W. 297. 


I find no authority which prohibits the executor or administrator 
from distributing the assets prior to the decree if he is willing to run 
the risk that debts or charges against the estate remain unpaid. Our 
Supreme Court has said that it is the duty of an executor or administrator 
to administrate the estate and distribute the property without unneces- 
sary delay. In re Estate of McLean, 138 Neb. 757, 295 N. W. 273; In 
re Estate of Jurgensmeier, 145 Neb. 459, 17 N. W. 2d 155. In the case 
under consideration, the administrator, in distributing the assets prior 
to the decree of distribution was doing something which he was not 
legally obliged to do but, on the other hand, he was doing something 
which is not forbidden and which the policy of the law commends. 


It is our opinion, therefore, that title and possession of the property 
you mention legally passed to the heirs on March 15th, and that the ad- 
minisirston is not required to report and list it for taxation purposes on 

pril 1st. 


October 20, 1947 
COUNTIES 
Duty To Build Or Maintain Bridges On An Abandoned State Highway 
Mr. Keith Hopewell, County Attorney, Burt County, Tekamah: 
You write as follows: 


“The Department of Roads and Irrigation abandoned and 
rerouted a small portion of a state highway in this county. 
I presume this was done under the authority of 39-602, Rev. 
Stat. of Nebr., 1943. 


“No petition by the county board was filed to maintain 
such abandoned portion as a public highway and the same 
has not been maintained since the abandonment by the depart- 
ment some three years ago. Although it has been marked by 
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barriers and signs as ‘closed’, it has had some use by local 
Jandowners and occupants of lands adjacent thereto. 


“This particular abandoned portion had two bridges one 
of which has been removed completely. The other bridge has 
not been maintained and has now reached a condition whereby 
it cannot be crossed. A landowner who has a tract of land 
which can be reached only by crossing the remaining bridge 
is now asking the county to repair the bridge and keep the 
road open. 


“T wish to also state that the above highway prior to be- 
coming a part of the state highway system a number of years 
ago had been in existence as a public road for many years. 
It had originally been open many years ago under the proceedings 
new set forth in Article 1 of Chapter 39, 1943 Statutes. No 
proceedings to alter or vacate were taken under the last men- 
tioned article. 


“My principal question is whether or not under the above 
circumstances is the county obligated to maintain the above 
bridge on this abandoned portion of a state highway. 


“Your opinion on this matter will be appreciated.” 
Section 39-602, R. S. 1943 is as follows: 


“The line or actual location of a state highway may deviate 
from the location of the public highway, as actually traveled 
at the time said highway was by law designated as a state high- 
way, as may be deemed expedient by the Department of Roads 
and Irrigation in order to shorten distances, to eliminate steep 
grades or sharp turns, to widen or narrow the highway, or 
otherwise to promote public convenience and safety. Such por- 
tions of a state highway as may be abandoned, because of the 
ehange therein described, shall no longer be considered as a 
state highway or a portion of a state highway, but shall be 
abandoned as a public highway, unless or petition of the county 
board of the county in which such abandoned sections may be 
located, to the department, that the county board desires to main- 
tain such portion of the public highways, in which case it will 
be maintained as other public roads, as provided by law.” 


It is our view that when a portion of a state highway has been 
abandoned by the Department of Roads and Irrigation, as provided in 
Section 39-602, it ceases to be a public highway unless and until a peti- 
tion has been filed by the county board with the Department that the 
county desires to maintain such abandoned portion as a public highway. 
Until the county board files such petition, the road is abandoned and, 
in our opinion, the county is under no obligation to build or maintain 
bridges on such abandoned highway. 


October 21, 1947 
COUNTY MAIL ROUTE ROADS 


Construction Of L. B. 195, Laws 1947 
Not Exceeding 20% Of The Mail Road Fund May Be 
Used To Repair Bridges Not Eligible For Improvement 


—323— 


Mr. Chester N. Sutton, County Attorney, Blair: 
You have requested our opinion as follows: 


“May the board of County Commissioners of Washington 
County, under Section 5 of L. B. No. 195 make improvements as 
indicated, that are not within the first and last miles of the 
route as referred to in Sub Section 2 of the same Section? 


“In explanation, may the county use money obtained under 
L. B. No. 195 to repair bridges that are on the mail route but 
not within the first and last miles of the route being improved?” 


In Section 6 of L. B. 195 the legislature prescribed a definite pro- 
eedure to be followed in the improvement of roads under this act. Sec- 
tion 8 provides that the order of improvement prescribed in subsection 
2 of Section 6 shall be followed in the expenditure of eighty per cent 
of the money placed in the “special mail route road fund”. The remaining 
twenty per cent shall be spent on mail route roads “as may otherwise 
be designated by the county board”. 


It is our opinion that not to exceed twenty per cent of the money 
placed in the special mail route road fund under L. B, 195 may be used 
to repair bridges on mail route roads which, under the conditions pre- 
scribed in Section 6 of the act, are not yet eligible for improvement. 


October 21, 1947 
SCHOOL RETIREMENT SYSTEM 


Cancellation Of The Election To Remain A Nonmember 
Becoming A Member At Date Of The Cancellation 
Receiving Credit For The Prior Service Upon Qualifying 


Mr. Glenn I. Anderson, Director School Retirement System, Capitol 
Building: 


You write: 
“Section 79-2909, R. S. Supp. 1945, reads as follows: 


‘The membership of the retirement system shall be 
composed as follows: (1) All persons who become senior 
school employees after September 1, 1945, except those 
specifically excluded under sections 12 and 13 of this act, 
shall become members as soon as they become senior school 
employees and (2) present senior school employees, except 
those specifically excluded in sections 12 and 13 of this act, 
shall become members of the retirement system as of the 
effective date of this act, unless prior to October 1, 1945, 
any such employee shall file with the retirement board a 
notice of his election not to be included in the membership 
of the system and a duly executed waiver of all the pres- 
ent and prospective benefits which would otherwise inure 
to him on account of his membership in the retirement 
system. A duplicate copy of such notice of election of 
nonmembership shall be filed with the employer.’ 


“Nonmembership affidavits were prepared and furnished by 
this department to reporting agents. Some who signed these 
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now claim they were not fully informed or were misinformed, 
have filed membership blanks, had deductions made from their 
salaries, and wish their nonmembership affidavits canceled. 


“(1) Is it possible to cancel these nonmembership affi- 
davits and allow these employees to become members? 


“(2) May they pay, with the rate of interest for delinquent 
payments what they would have paid had they not signed non- 
membership affidavits? 


“(3) May they recéive credit for prior service?” 


The act providing for a School Retirement System should, we 
believe, be given a liberal construction. The publie policy of the state, 
as indicated by the purposes of the act, is to give ample opportunity to 
school employees to become members of the retirement system. The 
provisions of Section 79-2909 quoted above, were made a part of the 
law to give employees who did not wish to become members an oppor- 
tunity to avoid doing so, in order that no one could complain that he 
was forced or coerced into becoming a member. However, we find 
nothing in the law which precludes one who has elected nonmembership 
from changing his mind and it is the obvious intent of the law to encourage 
membership as much as possible. 


Answering your specific questions, we would say: 


1. It is our opinion that employees may cancel their election to 
become nonmembers and may become members as of the date of the 
cancellation of their nonmembership. 


2. Employees who have previously elected nonmembership may 
cancel such election and may become members from the date they 
would have become members had they not elected to nonmembership if 
they will pay the payments, with interest, that would have been deducted 
from their salary had they not elected to nonmembership. Interest 
should be at six per cent as provided in Section 79-2234, R. S. Supp. 1945. 


8. We think that persons cancelling their nonmembership election 
may receive credit for prior service provided they tender the back pay- 
ments with interest and can meet the requirements of the law as to 
receiving credit for prior service. 4 


October 21, 1947 
SCHOOL RURAL DISTRICTS 


Error In Excessive Tax Levy For Annual School Purposes 
No Authority To “Refigure’ The Tax; Remedy Suggested 


Mr. A. F. Alder, County Attorney, Loup County, Taylor: 
You have requested our opinion as follows: 


“One of the rural school districts in this county made 
certification to the County Clerk of the amount of money neces- 
sary to be raised in that district for school purposes for the 
year of 1946. The amount certified required a thirteen mill levy, 
which was levied and assessed against the property in that 
district; however, the district failed, in their notice of meeting, 
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to include a statement that a levy greater than eight mills would 
be voted on, which as I understand, makes the levy above eight 
mills illegal. 


“A part of the property owners paid the tax and some have 
objected, requesting that the tax be refigured at eight mills. 


“Is it possible to do this or must the tax be paid and a 
refund requested as provided in Sections 77-1735 and 77-1736.” 


For the purposes of this opinion, we assume that your statement 
that the levy is illegal_is correct. 


The remedy provided by the statute is not exclusive. In CB&Q RR 
Co. v. School District, 110 Neb. 459, 194 N. W. 479, the court held that 
a tax payer may enjoin the collection of school district taxes levied 
in excess of the statutory maximum without notice and an election. 


We know of no statute authorizing the County Treasurer to “re- 
figure” a tax merely because certain tax payers question its validity. 
In so doing, a treasurer would act at his peril. 


It is our opinion that a County Treasurer should collect the taxes 
as levied until instructed and authorized to do otherwise by a court of 
competent jurisdiction. 


October 22, 1947 
SCHOOL DISTRICTS 
Authority To Purchase Liability Insurance On School Buses 


a F. B. Decker, Deputy Superintendent of Public Instruction, State 
‘ouse: 


We have your request of October 15 for an opinion as to whether 
Scottsbluff board of education have authority to purchase liability insur- 
ance on buses owned and operated by them. 


It is our opinion that the provisions of Section 79-2111, R. S. 1943 
would be applicable to this matter and would authorize the purchase of 
insurance as specified therein. This section reads as follows: 


“When a board of education employs a driver to transport 
the pupils from their homes to the school and return by means 
of a public conveyance, the driver so employed shall be em- 
ployed as and shall be an independent contractor for the pur- 
pose of transportation and shall assume all liability arising 
from, out of or because of his negligence in performance of 
the, contract for transportation, to the exclusion of such school 
district and the school board or any member thereof, and he 
shall give a surety bond not exceeding ten thousand dollars, 
the premium on which shall be paid out of the school district 
treasury, conditioned for the payment by such driver, or his 
substitute, of any and all damages that may accrue to any 
person or persons by reason of any negligence or carelessness 
in transporting pupils from their homes to school and return.” 
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October 23, 1947 
INSANE PATIENT’S CARE OUTSIDE OF STATE HOSPITAL 


Liability of Guardian And Of County For Maintenance Prior To 
Admission To State Hospital 


Mr. Frederick H. Wagener, County Attorney, Lancaster County, Lincoln: 
You have requested our opinion as follows: 


“Request is made for your opinion of the liability of a 
guardian of a patient possessed of an estate and sufficient in- 
come for the expense of the patient’s care and maintenance, 
under the following circumstances: 


“The patient has been found to be insane by the Commis- 
sioners of Insanity, but cannot be admitted to a state hospital 
for the insane for want of room. There being no other suitable 
place, the Commissioners, in accordance with Sec. 83-329, R. S. 
Neb. 1943, turned the patient over to the County Sheriff, who 
placed the patient in a private sanitarium until admittance to 
the state hospital can be effected. The charges for maintenance 
of the patient at this private sanitarium are in excess of the 
rate charged by the superintendent of the state hospital. The 
guardian claims he is not liable for the cost of the maintenance 
of his patient because of the provisions of Sec. 83-352, R. S. 
Neb. 1943, as amended in 1945. 


“In the above situation, is the guardian of the patient 
liable to Lancaster County for reimbursement of its payment 
to the private sanitarium for the reasonable cost of the main- 
tenance and support of the patient prior to admittance to the 
state hospital for the insane? Secondly, is the amount of the 
expense limited to the prevailing rate of the state hospital for 
the insane?” 


The present statute is silent as to the right of the county to reim- 
bursement for the cost of maintaining a patient outside of a state hospital. 
Section 83-352 R. S. Supp. 1945 as amended by Section 40, L. B. 74, 60th 
session Nebraska Legislature provides: 


“If any patient in a state hospital for the insane is possessed 
of an estate and income sufficient to meet the expense of his 
care and maintenance in the hospital without depriving those de- 
pendent upon him of their necessary support, then the guardian 
of the patient shall pay to the superintendent of the hospital, 
quarterly during the time the patient is in the hospital, a sum 
to be fixed by the Board of Control which shall be an amount 
equal to the per capita cost of maintaining the patient in the 
hospital. The amounts to be paid to the hospital under this 
section shall constitute a claim against the estate of the patient 
and be collectible therefrom.” 


Under Section 30 of the act of 1873 public patients not admitted 
to a state hospital for want of room or other cause were restrained, 
protected and cared for at county expense. Sec. 48 of that act provided 
in part as follows: 


“The provisions herein made for the support of the insane 
at public charge, shall not be construed to release the estates 
of such persons nor their relatives from liability for their sup- 
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port, and the commissioners of the several counties are authorized 
and empowered to collect from the property of such patients, 
or from any person or persons legally bound for their support, 
any sums paid by the county in their behalf, as herein provided; 
* ok RY 


In 1915, the legislature amended Section 48 as it then existed (Sec. 
7292, R. S. 1913), eliminated the provisions for the reimbursement of 
counties and substituted therefor the provisions for reimbursement of 
the hospital for the care and maintenance of patients therein. Laws 
of 1918, Chapter 134. This section has remained in substantially the 
same form since 1915 and now appears as Section 83-352, R. 8. Supp. 1945. 


It is our opinion that a county has no statutory right to reimburse- 
ment for the cost of maintaining a patient outside of a state hospital. 
There is a possibility that such right may exist independent of statute. 
See 28 Am. Jur. 682 ff. In the event that your office is interested in 
obtaining a judicial determination of this question, we shall be glad to 
cooperate with you. 


October 23, 1947 
NEWSPAPERS 


Legal Status When Suspended For Six Weeks, In Which 
Interim 325 Copies In Abbreviated Form Were Issued 
Effect On Legal Notices Appearing In the Abbreviated Sheets 


Mr. John J. Gross, County Attorney, West Point: 
You write: 


“The question as to whether or not a newspaper has legal 
status as provided by the statutes has been put up to the Board 
of Supervisors and has been referred to me. The facts are these: 


“The West Point Republican on the 13th day of March had 
a circulation of 1,930 copies. On March 13 the last general issue 
was taken to the post office, which issue included a statement 
that the paper was suspending publication for an indefinite 
period. On March 20th, 325 abbreviated copies were printed 
and taken to the post office. This issue carried the balance 
of the legal publications which had been running in the paper. 
On March 27th the same procedure was followed. For the next 
three issues abbreviated copies were printed and all of these 
were mailed on the 24th day of April, at which time general 
publication was resumed and a full regular size and complete 
edition was mailed, and the paper has continued to publish in 
bie regular manner since that time. It has a present circulation 
of 1,868. 


“Under those circumstances I advised the County Board 
that the question of the legality of legals carried in the paper 
would be somewhat doubtful, and they have followed the practice 
of not publishing in that paper. 


“However the question is again being raised, and in order 
that there be no question of personal interest involved, I am 
asking that your office give an opinion as to the legal status of 
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the newspaper and the right of the Board of Supervisors to 
publish their notices in it.” 


Section 25-523, R. S. 1948, defines a legal newspaper as follows: 


“No newspaper shall be considered a legal newspaper for 
the publication of legal and other official notices unless the 
same shall have a bona fide circulation of at least three hundred 
copies weekly, and shall have been published within the county 
for fifty-two successive weeks prior to the publication of such 
a notice, and be printed, either in whole or in part, in an office 
maintained at the place of publication; Provided, that nothing 
in this section or section 25-524 shall invalidate the publication 
in a newspaper which has suspended publication or been printed 
outside of the county, on account of fire, flood or other un- 
avoidable accident, for not to exceed ten weeks, in the year last 
preceding the first publication of a legal notice, advertising or 
publication; and provided, further, that all publications made 
prior to May 22, 1941, in a newspaper which has, on account 
of flood, fire or other unavoidable accident, suspended publica- 
tion or been printed in an office outside of the county, are hereby 
legalized; and provided, further, that all newspapers, otherwise 
complying herewith, which have, on account of flood, fire or 
other unavoidable accident, suspended publication or been printed 
in an office outside of the county, for not to exceed ten weeks in 
any year, are hereby legalized; and provided, further, that the 
publication of legal or other official notices in the English lan- 
guage in foreign language newspapers published within the 
county for fifty-two successive weeks prior to the publication 
of such a notice, and printed either in whole or in part in an 
oBice maintained at the place of publication, shall also be 
egal.” 


In Hanscom v. Meyer, 60 Neb. 68, 82 N. W. 114, 48 L. R. A. 409, 
it was held that the principal distinguishing features of a legal news- 
paper are that it be a publication “appearing at regular or almost 
regular intervals, at short periods of time, as daily or weekly, usually 
in sheet form, and containing news, that is, reports of recent occurrences 
... . intended for the information of the general reader”. See also 
Turney v. Blomstrom, 62 Neb. 616, 87 N. W. 339. 


In the case of Board of Commissioners of Decatur County v. Greens- 
burg Times, 215 Ind. 471, 19 N. E. 2d 459, it was held that where a news- 
paper had been published for five years it was not disqualified as a 
legal newspaper for “consecutive” publication merely because it had 
changed ownership and missed a few numbers in that period. 


f 


It is our opinion that, assuming that the West Point Republican 
was qualified as a legal newspaper on March 138th, it has not lost its 
status as a legal newspaper because of the events which occurred since 
that date, as narrated in your letter. 


However, we believe that there is grave question as to the validity 
of the legal notices which were purported to be published during this 
period, and particularly as to any notices which should have been published 
during the period from March 27th to April 24th. The mere printing 
of such notices and sending out four issues on April 24th for the three 
preceding weeks along with the current issue is not in our opinion a 
compliance with the statutory provisions governing publication of notice. 
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October 27, 1947 
ASSISTANCE LIEN CERTIFICATE 


Necessity of Acknowledgment To Be Recorded 
Construction of L. B. 546, Laws 1947 


Mr. Robert L. Haines, County Attorney, Kearney: 
You write: 


“With reference to L. B. 546 of the 60th Session of the 
Nebraska Legislature, I have this question to raise with regard 
to the filing of the assistance liens with the Register of Deeds: 
Need they be acknowledged?” 


You go on to cite the provisions of Sec. 76-241, R. S. 1943, and the 
opinion of our Supreme Court in the case of Dawson County State Bank v. 
Durland, 114 Neb. 605, 209 N. W. 248, which appear to require that all 
instruments must be acknowledged before they can be lawfully recorded. 


Section 1 of L. B. 546, amends Section 68-215, R. S. 1943, and contains 
the following provision: 


“(2) The assistance benefits any recipient of old age assist- 
ance shall receive shall be a lien on any real estate owned by 
the recipient of such assistance from and after the date of the 
filing of the certificate as provided in this section. Whenever a 
certificate is issued for such assistance to any person in whom 
the title to any real estate is vested, a copy of such certificate 
shall be indexed and recorded in the manner provided for the 
indexing of real estate mortgages in the office of the register of 
deeds or county clerk of the county in which the real estate is 
situated and such recording and indexing shall constitute notice 
of such lien.” ete. 


Provisions governing the recording of real estate mortgages are found 
in Sections 23-1503 to 23-1521 inclusive, R. S. 1948 and in Sections 76-237 
to ears inclusive, R. S. 1948, with such amendments as have been made 
since 1943. 


Section 76-241, R. S. 1943 provides: 


“All deeds, mortgages and other instruments of writing shall 
not be deemed lawfully recorded unless they have been previously 
acknowledged or proved in the manner prescribed in sections 
76-216 to 76-236.” 


The legislature may, if it sees fit, amend or repeal the laws requiring 
that instruments be acknowledged before they are entitled to be recorded, 
and it can undoubtedly create exceptions to such laws. 


Section 68-208, R. S. Supp. 1943, contains this provision: 


“If the finding of the Board or of the Board of Control on 
appeal, is for the payment of old age assistance to the applicant, 
the director shall issue in triplicate an old age assistance certifi- 
cate, which shall state the date of issuance, the name, age and 
residence of the applicant, and the amount of the monthly pay- 
ment which he or she shall receive.” etc. 


It is well settled that a lien can only be created by agreement or by 
operation of law. 33 Am. Jur. 421, Sec. 6. The lien for assistance benefits 
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is created by operation of law. It is not created by the agreement or 
voluntary act of the owner of the real estate to which the lien attaches. 
Section 76-241, R. S. 1948, we believe is intended to apply to liens created 
by agreement but not to liens created by operation of law. The act of 
acknowledging before a notary public or other officer that the execution 
of the instrument creating the lien is the voluntary act of the grantor can 
only apply to cases where the lien is created by agreement. An acknowl- 
edgement has no meaning when applied to a lien created by law. 


It will be noted from the language of L. B. 546 above quoted that the 
lien is not created by execution of the assistance certificate or by filing 
the certificate with the county clerk or register of deeds. The law says: 


“The assistance benefits...... shall be a lien on any real 
estate owned by the recipient of such assistance from and after 
the date of the filing of the certificate.” 


The only effect of the filing of the certificate is to fix the date when 
the lien attaches to the real estate. It is the receiving of assistance, not 
the execution or filing of a certificate of assistance which creates the lien. 
It is somewhat analogous to the lien created by the judgment of a court, 
which attaches when the judgment, or a transcript. thereof, is filed in the 
office;ot the clerk of the district court of the county where the land is 
located. 


Even if it is argued that Section 76-241 is intended to apply to all 
instruments filed with the register of deeds, it is unquestionably within the 
power of the legislature to create exceptions and where, as in this case, we 
have an independent act dealing with a specific subject which provides for 
the filing of an unacknowledged instrument, we must assume, under well 
established rules of statutory construction, that the later act creates an 
exception to the general rule and prevails over the general requirements of 
the earlier statute. Beisner v. Cochran, 138 Neb. 445, 298 N. W. 289; 
Rocky Mountain Lines vy. Cochran, 140 Neb. 378, 299 N. W. 596. 


It is our conclusion, therefore, that under L. B. 546, certificates of 
assistance need not be acknowledged, but are entitled to be recorded in the 
form as issued by the Director of Assistance. 


October 30, 1947 
LIQUOR SALES AT RETAIL 


Restrictions As To Locality, Sec. 53-177, R. S. ’43 
“School” Does Not Include Flight Schools Or 
Schools For Instruction In Aviation 
Mr. Wayne O. Reed, Superintendent of Public Instruction: 
Mr. James D. Ramsey, Director, State Department of Aeronautics, Capitol 
Building: 
You request our opinion as follows: 


“An opinion is requested as to the whether or not the word 
‘school’ (‘. . . within 150 feet of any church, school, hospital, 
. . .”) in Chapter 53-177, Statutes of Nebraska, includes in- 
stitutions of specialized training such as flight schools. 


“Reference is made to Manual 50, Aeronautics Administra- 
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tion, Department of Commerece, Washington, in which institu- 
tions offering flight instruction are referred to as ‘schools.’ 


“Reference is further made to Chapter 3-139, Statutes of 
Nebraska, in which reference is made to an ‘air school;’ and to 
the rules and regulations of the Department of Aeronautics 
(February 1946) page 51. 


“Reference is further made to Chapter 80-401 (6), Statutes 
of Nebraska, in which the Superintendent of Public Instruction 
is designated as the state agency for approving and certifying all 
educational and training institutions, as defined in Section 3, 
Public Law 679 (79th Congress). That office has exercised the 
approval function in connection with flight schools, considering 
them as private schools offering a specialized type of instruction. 


“Tt is believed that air schools or flight schools exhibit many 
of the characteristics of ‘schools’ in the commonly accepted 
meanings of the word in that students are registered, tuition 
is paid, classroom and laboratory instruction is given by certifi- 
cated instructors in areas specially designated for instructional 
purposes, records of students’ conduct and progress are main- 
tained, and certificates of graduation are issued.” 


Section 53-177, R. S. 1948, provides: 


“No license shall be issued for the sale at retail of any 
alcoholic liquor within one hundred and fifty feet of any church, 
school, hospital, home for aged or indigent persons or for vet- 
erans, their wives or children or any military or naval station; 
Provided, that this prohibition shall not apply to hotels offering 
restaurant service, regularly organized clubs or to restaurants, 
food shops or other places where sale of alcoholic liquors is not 
the principal business carried on, if such place of business so 
exempted shall have been established for such purposes prior to 
May 24, 1935. No alcoholic liquor, other than beer shall be sold 
for consumption on the premises within three hundred feet from 
the campus of any college or university in the state.” 


In its broad, generic sense, the word “school” is defined as an 
institution for instruction and education. 56 C. J. 167, Sec. 1. In this 
sense an “air school” or “flight school” is unquestionably a school. Under 
such definition any institution for training in any trade, occupation, skill 
or profession could properly be called a school. See Omaha Medical 
College v. Rush, 22 Neb. 449, 35 N. W. 222, 52 A. L. R. 244; Rahrbough v. 
Douglas County, 76 Neb. 679, 107 N. W. 1000. 


In statutes forbidding the sale of intoxicating liquors within a cer- 
tain distance of a school, the courts have generally adopted a more 
restricted definition of the word “school”. The term as used in con- 
stitutional or statutory provisions is usually construed to mean the pub- 
lic common schools (47 American Jurisprudence, page 397, Sec. 2), and 
perhaps comparable private schools. 


In the case of Townsend v. Smith, 195 N. Y. 214, 8% N. E. 41, 22 
L. R. A. N. S. 194, it was held that a building maintained by a hospital 
as a training school for nurses, which was registered with the State 
Board of Regents, and admitted as pupils only women at least twenty- 
three years of age, was not a “school” within the meaning of a statute 
forbidding traffic in intoxicating liquors within two hundred feet of a 
school house. 
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So, too, in the case of Granger v. Lorenzen, (So. Dakota), 183 N. Ww. 
259, the Supreme Court of South Dakota held that a business college 
was not a school within the meaning of a statute prohibiting a person 
from maintaining a liquor store within three hundred feet of the grounds 
of any public or private school. 


The general rule has been stated to be that statutes forbidding the 
sale of liquor within a certain specified distance of a school apply only 
to common public schools and high schools and to semi-public and private 
schools teaching similar subjects and providing similar instruction and 


training as in public elementary and intermediate schools. See 30 
American Jurisprudence, page 437, Sec. 346, 


While we are not prepared to say that Section 53-177, R. S. 1943, 
should be construed as narrowly as is indicated by the above statement 
of the general rule, it is our opinion that the term “school” as used in 
this statute does not include flight schools or schools for instruction in 
aviation. 


November 8, 1947 
MOTOR VEHICLE TRAILERS 
Registration And License Plates For Trailers 
Mr. Robert J. Bulger, County Attorney, Morrill County, Bridgeport: 


We have your letter of October 24 which asks if a two-wheel trailer 
comes within Section 60-323 so as to permit prosecution for failure to 
display license plates. You do not describe the trailer, other than to 
say that it is small, and you do not state the uses to which it is or 
may be put. We assume that it is an ordinary small trailer and that 
its use is not. confined to farm-to-market operations. 


Sec. 60-301, R. S. Supp. 1945, defines the term “motor vehicle”. 
The exceptions to that definition are specific, and unless the trailer re- 
ferred to is operated by muscular power, in our opinion it would be 
included under the provisions of the statute, when operated attached to 
another motor vehicle. 


In this connection, we invite your attention to Sec. 60-311, R. S. 1943, 
which reads in part as follows: 


“(A) The Department of Roads and Irrigation shall furnish 
to every person, whose motor vehicle shall be registered, two 
number plates upon which shall be displayed the registration 
number, assigned to such motor vehicle, in figures not less than 
three inches in height. The letters and figures for motorcycles 
and trailer plates may be one half the size of those required 
herein for motor vehicles; * * *” (Emphasis supplied.) 


and further: 


“* * * Any truck or combination of trucks or trailers, or 
semi-trailers not included in the three succeeding classifications, 
shall be deemed commercial trucks and the license registration 
plates for such trucks or trailers shall carry, in addition to 
the registration number, the letter ‘C’. The term ‘commercial 
truck’ and ‘commercial trailer’ shall not include the three follow- 
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ing classifications. * * * (3) ‘Light trailers’, attached to a pas- 
senger car and used wholly and exclusively to carry miscel- 
laneous items of personal property, shall carry on license plates, 
in addition to the registration number, the letter ‘Z’. * * *” 


In addition, you will notice that registration fee for trailers is 
specifically provided for in Sec. 60-322, R. S. 1943. 


It is our opinion that the operation of a trailer such as you have 
described would be improper unless such vehicle is registered and unless 
it displays the license plates furnished by the Department of Roads 
and Irrigation upon such registration. 


November 15, 1947 


CHILDREN CRIPPLED 


Authority of State Superintendent of Schools To Accept Grants 
From Private Organization and Contract To Use the Funds 
As Designated in the Contract 


Mr. Wayne O. Reed, Superintendent of Public Instruction, State House: 


You state that the Nebraska Society for Crippled Children, Incor- 
porated, has voted to provide up to $4,000 for the salary of a state 
supervisor of special education, and submit to us certain proposals to 
be incorporated in the contract by the said Society and the State Depart- 
ment of Public Instruction. You inquire whether it is within your au- 
thority to accept the funds from this organization and enter into the 
said contract. 


The Nebraska Constitution, Art. VII, Sec. 2, provides: 


“All lands, money or other property granted, or bequeathed, 
or in any manner conveyed to this state for educational purposes, 
shall be used and expended in accordance with the terms of 
such grant, bequest, or conveyance.” (Emphasis supplied.) 


Sec. 43-522, R. S. 1943, states: 


“The Board of Control through the Director of Assistance 
shall expend state assistance funds allocated for crippled child- 
ren, to supplement other state, county and municipal, benevolent, 
fraternal and charitable expenditures, to extend and improve 
* * * services for locating physically handicapped and crippled 
children, and for providing medical, surgical, correction and 
other services and care, and facilities for diagnosis, hospitaliza- 
tion and after care, for children who are physically handicapped 
or crippled, or who are suffering from conditions which lead to 
crippling. * * *” 


Sec. 68-308, R. S. 1943, says: 


“The state assistance fund may be augmented by dona- 
tions from private persons, associations or corporations, * * *,” 


There would seem to be authority then for the state to accept a gift 
from a private organization for the purpose of the education and re- 
habilitation of crippled children. The question then is whether the donor 
may specifically limit the terms of the grant, The constitutional provi- 
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sion indicates that there may be a limitation and that the money shall 
be used in accordance with the terms of a grant for educational purposes. 


Art. IV, Sec. 1 of the Constitution reads: 


“The executive officers of the state shall be the Governor, 
* * * Superintendent of Public Instruction and the heads of 
such other executive departments as may be established by law. 
* * * Subject to the provisions of this Constitution, the heads 
of the various executive or civil departments shall have power 
to appoint and remove all subordinate employees in their re- 
spective departments.” 


Sec. 43-610, R. S. 1943, provides: 


“The education of physically handicapped children as pro- 
vided by sections 43-604 to 43-610, shall be under the supervision 
of the State Superintendent of Public Instruction, who shall 
prescribe rules and regulations for the purpose of carrying out 
the provisions hereof.” 


According to the statutes and the Constitution, those duties are set 
out for the State Superintendent in regard to the education of crippled 
children. 


Concerning the rehabilitation of crippled children, Sec. 68-309, R. S. 
1943, says: 


“The Board of Control shall be the sole agency of the State 
of Nebraska to supervise the administration of relief, * * * 
crippled children, and child welfare activities in the State of 
Nebraska.” 


Sec. 71-1401, R. S. 1943, indicates: 


“There is hereby created a committee for crippled children, 
to be known as the ‘Crippled Children’s Committee,’ and com- 
posed of nine members appointed by the Governor, * * *.” 


The duties of the committee are specified in Sec. 71-1403, to be: 


“It shall be the duty of the Crippled Children’s Committee 
to serve in an advisory capacity to the Board of Control or any 
other board, commission, division, agency, officer or employee 
of the State of Nebraska, legally charged with the duty of 
exercising supervision over and of administering services to 
crippled children of the State of Nebraska.” 


The Nebraska law, as indicated above, may be summarized in two 
points. 


1. A private organization may give money to the state, and 
it may place certain limitations on this grant. 


2. The state has provided for the administration of activ- 
ities relating to the aid of crippled chaldren. 


The conclusion reached on the basis of these two points is that the 
terms of the grant cannot override the constitutional and statutory lim- 
itations. Reading the provisions of the law in pari materia, we believe 
that the terms in the grant by a private organization cannot be in- 
consistent with the statutory and constitutional expressions on this sub- 
ject matter. Were it otherwise, a private organization could be a legis- 
lative body, and, by our Constitution, those functions are not to be 
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delegated in that manner. The society can give the money, and it can 
provide that this fund is to be used for the education and rehabilitation 
of crippled children. Any further limitation on the part of a private 
organization as to the use of the grant would be in conflict with the 
law of Nebraska. However, it may be that those responsible for a 
program to benefit these handicapped children, in their own discretion, 
may choose to follow certain policies that the Society has in mind, But 
these state officials cannot contract to do this. 


Should the money be given by the Society, with the stipulation that 
it be used for the education and rehabilitation of crippled children, it 
would seem that the proper state officials would hold these funds as 
trustees to carry out the terms of the grant. State v. Brian, 84 Neb. 30, 
120 N. W. 916. The preferable policy would be to place this money in a 
trust account rather than to have a certain amount paid monthly by the 
organization. 


November 12, 1947 
FEEBLE MINDED PERSONS 


State Is Without Responsibility for Care of Patients 
Until Date of Admission to State Home 
Notwithstanding Over-Crowded Conditions 


Mr. W. H. Diers, Chairman, Beard of Control, State House: 


We acknowledge receipt of your letter of November 4, which in- 
quires as follows: 


“Will you please advise us on the following questions: 
When is the State of Nebraska responsible for the costs for the 
eare of a feeble-minded person? 


1. From date of commitment by the court? 
2. From date of admittance to the state institution? 


3. From what funds will costs be paid if relatives are unable— 
county or state?” 


You have orally informed us that a situation exists in the state 
whereby facilities of the Beatrice State Home are overcrowded and that 
a waiting list of persons committed to such institution but not admitted 
exists. This situation seems to have been beyond the actual contempla- 
tion of the legislature at the time of the passage of laws governing 
feeble-minded persons for the statute expressly states in Sec. 83-222, 
R. S. 1943, as follows: 


“* * * The institution shall receive all feeble-minded per- 
sons duly committed thereto, shall detain them therein, and 
shall arrest and return any who may escape therefrom, until 
duly discharged or transferred.” 


We assume however that you have satisfied yourselves that the 
maximum number of inmates which can be cared for properly are now 
admitted, and that the welfare of the individuals, of the public, and of the 
purposes of the act establishing the Beatrice State Home has been properly 
regarded in the selection for admission and in the denying of further 
admissions. If this has been done, the wishes of the legislature expressed 
above cannot specifically be followed. 
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On May 20, 1947, this office advised your board as follows: 


“In so far as the laws pertaining to the Beatrice State 
Home are concerned, we find nothing which requires the Board 
of Control or any agency within its control to assume responsi- 
bility of feeble-minded persons before admittance to the home. 
Before such admittance the Board of Control has no jurisdiction.” 


The advice contained in that opinion still applies, and we know of 
no way that your board may be claimed responsible for these persons 
until the actual admission. The legislature, although it has done so in 
case of laws governing control of insane persons, has not specifically pro- 
vided for state responsibility in the case of persons who through hous- 
ing inadequacy cannot be admitted to the State Home. 


You are therefore advised that the obligation of your board, with 
respect to support of feeble-minded persons, does not arise until the 
date of admission to the Beatrice State Home. 


November 12, 1947 
HOSPITALS AND INSTITUTIONS 


Nursing, Boarding and Maternity Homes 
Licensing and Regulations, Construction of L. B. 250, Laws 1947 


W. S. Petty, M. D., M. P. H., Director of Health, Capitol Building: 
You write as follows: 


“Legislative Bill 250 of the 1947 Session of the Nebraska 
Legislature, provides, under Section 2 thereof, that ‘after Janu- 
ary 1, 1948, no institution which maintains and operates facil- 
ities for the care of two or more non-related persons suffering 
from illness, injury or deformity, or where obstetrical or other 
care is rendered .... shall be established .. . . without first 
obtaining a license therefor ...’ Section 4 of this law pro- 
vides that institutions subject to this act, having less than 
fifty beds shall pay an annual license fee of ten dollars. 


“Sections 68-501 through 68-507, of the 1943 Revised Stat- 
utes, relates to the licensing of boarding homes for the aged 
and infirm which keep three or more adults over the age of eigh- 
teen, who are state assistance recipients, and provides that 
such institutions must pay to the Board of Control an annual 
license fee of $1.00. 


“Sections 71-701 through 71-715, of the 1943 Revised Stat- 
utes, as amended, provides that maternity homes and lying-in 
hospitals, must be licensed by this department, and pay an annual 
license fee of $3.00. 


“In view of the provisions of LB 250, and the provisions of 
Sections 68-501 through 68-507, would the so-called boarding 
homes as defined in the above sections, be obligated to pay 
to the Board of Control, the $1.00 annual license fee as in the 
past, or would such homes come under the statutory definition 
of institutions defined in part (1) of Section 1 of LB 250, and 
thereby be subject to the annual license fees as set out in Sec- 
tion 4 of this bill? 
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“If it be your conclusion that the so-called boarding or 
nursing homes which keep patients who are state assistance 
recipients, as provided in Sections 68-501 through 68-507, must 
only pay to the Board of Control an annual fee of $1.00, then, 
in view of Section 1 of LB 250, what shall be the status of such 
type of institution, that is, a boarding or nursing home, but 
which does not keep state assistance recipients, insofar as 
licensing and regulation of such institutions are concerned? 
Will they come under the $10.00 annual license fee provision, 
and will the Department of Health have regulatory powers over 
them? 


“Further, in view of the provisions of LB 250, and the 
provisions of Sections 71-701 through 71-715, as amended, would 
the so-called maternity homes, and lying-in hospitals, as de- 
fined in the above sections, be obligated to pay to this De- 
partment the $3.00 annual license fee, as in the past, or would 
such institutions come within the statutory provisions of Sections 
1 and 2 of LB 250, thereby subjecting them to an annual license 
fee as set out in Section 4, thereof? 


“Section 4, of LB 250, implies that institutions defined in 
this act, and owned by governmental agencies are subject to the 
act. Are we to imply that such institutions will be subject to 
the regulatory and inspectional provisions of the law even 
though they are exempt from paying the annual license fees?” 


L. B. 250 (Chap. 231, Laws 1947) is a new and independent act and 
does not purport to amend or repeal prior laws on the same subject. 
To the extent that its provisions may conflict with earlier laws, its pro- 
visions should prevail as being the latest expression of the Legislature. 
However, we believe that examination of the act will disclose that there 
is little, if any, conflict with any other act of legislation. L. B. 250 
relates to hospitals and to institutions which undertake to furnish nurs- 
ing care and other services ordinarily provided by hospitals. Sections 
68-501 to 68-507, inclusive, R. S. 1948, relate to boarding homes for the 
aged and infirm. Sections 71-701 to 71-715, inclusive, R. S. 1948, as 
amended in R. S. Supp. 1945, relate to maternity homes. The same in- 
stitution may be both a hospital as defined in L. B. 250, and a boarding 
home as defined in Section 68-501 or a maternity home as defined in 
Section 71-701, in which event it should be required to obtain a license 
both as a hospital and as a boarding home or a maternity home. An 
illustration of this proposition is found in the case of a restaurant which 
wishes to serve beer to its patrons, in which case it is required to be 
licensed both as a restaurant and as a retailer of beer. 


.. It must be borne in mind, however, that certain services may be 
furnished by any one of the three institutions mentioned, in which cases 
a second license is not required. For example, the institution will serve 
food to its inmates and will furnish a certain degree of nursing care 
regardless of whether it is a hospital, a boarding home or a maternity 
home. A maternity home will necessarily furnish a considerable degree 
of hospital care to its patrons. As long as the services furnished by the 
institution may be said to be reasonably necessary to perform the func- 
tions for which the institution is licensed, a single license is sufficient. 
This principle is illustrated by the case of Lane v. State, 120 Neb. 302, 
232 N. W. 96, in which it was held that a licensed cosmetologist might 
cut hair as a necessary incident to the practice of cosmetology without 
being required to obtain a license as a barber even though cutting hair 
is one of the principal services performed by a barber. 
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Answering your specific inquries, I would say: 


1. A boarding home for the aged and infirm need not be licensed 
under L. B. 250 as long as it continues to furnish such services as are 
ordinarily furnished by boarding homes even though they may include 
services such as nursing as long as such services are furnished merely as 
reasonably necessary and incidental to the operation of a boarding home. 
When, however, a boarding home undertakes to furnish hospital services 
beyond those reasonably necessary to its operation as a boarding home, it 
should obtain a license under L. B. 250, in addition to its license as a 
boarding home. 


2. The same rule should apply to boarding or nursing homes not 
licensed to keep state assistance recipients. That is, as long as such 
institutions furnish nursing and similar services only as a necessary 
incident to their operation as boarding or nursing homes, they are not 
required to be licensed under L. B. 250. When they furnish hospital serv- 
ices beyond the point reasonably necessary to operate as boarding or 
nursing homes, they should be required to obtain licenses under L. B. 250. 


8. The same rule also applies to maternity homes as defined in 
Sections 71-701 to 71-715, as amended. As long as their services are 
limited to those ordinarily furnished by a maternity home, the $3.00 annual 
license as a maternity home is sufficient. Beyond that point, a license 
under L. B. 250 is required. 


4. It is our opinion that, by reason of the provisions of Sections 4, 
L. B. 250, and of the general tenor and purpose of the act, the hospitals 
and similar institutions operated by the state and by local governmental 
agencies are within the purview of the act, and are subject to the regula- 
tory and inspectional provisions of the law although exempt from paying 
license fees. 


November 10, 1947 
TAX SALE 


Sale in 1939 For Delinquent Taxes 1922 to 1930 
Purchaser Failed To Secure Confirmation Or Obtain Deed 
Effect Of Those Delinquent Taxes As Lien On The Property Now 


Mr. Alfred D. Raun, County Attorney, Thurston County, Walthill: 


Some time ago, you sent to us for consideration and approval or 
disapproval a copy of an opinion written by you to Mr. Albert L. Loving 
of Omaha, Nebraska in which you expressed the view that where real 
estate was sold at scavenger tax sale in 1939 for delinquent taxes for 
the years 1922 to 1930 inclusive as provided in Sections 77-2101 to 77- 
2149, C. S. 1929, and the purchaser at the tax sale had failed to take 
the statutory steps to secure confirmation of the sale and obtain a 
deed, and the statutory period in which to do so had passed, the 
failure of the purchaser to do so had the same effect as if he had sur- 
rendered the tax sale certificate to the County Treasurer as provided 
in Section 77-2129, C. S. 1929, and the delinquent taxes for the years 
1922 to 1930 ceased to be a lien on the property. You ask if we agree 
with this opinion. 


Section 77-1856, R. S. 19438, which was originally enacted in 1903, 
provides: 
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“If the owner of any tax sale certificate shall fail or 
neglect to demand a deed thereon, or to commence an action for 
the foreclosure of the same within five years from the date 
of the sale, such tax sale certificate shall cease to be valid or 
of any force whatsoever, and the real estate covered thereby 
shall be forever released and discharged from the lien of all 
taxes for which the same was sold. It is made the duty of 
each and every county treasurer of the State of Nebraska to 
enter on the tax sale records of his or her office a cancellation 
of all tax sales on which five years have elapsed since date of 
sale, with date of entry affixed, in language substantially as 
follows: ‘Canceled by section 77-1856.’ No county treasurer or 
bonded abstracter shall be held responsible on his bond or 
otherwise on account of such entry being made in accordance 
with this section. All land covered by tax sales that comes 
within the provisions of sections 77-1801 to 77-1860, shall from 
the time of this entry be considered to stand of record as 
through no tax sale had ever been made.” 


This statute has been considered and construed by the Supreme 
Court in several cases, and its validity must be presumed. In the light 
of its provisions, I believe that your opinion given to Mr. Loving that the 
delinquent taxes for the years 1922-1930 inclusive are no longer a lien on 
the property, is correct. 


November 12, 1947 
VETERANS COUNTY RELIEF COMMISSION 


Authority To Pay Hospital and Doctor Bills 
Construction of L. B. 240, Laws °47 


Mr. James J. Fitzgerald, County Attorney, Fourth Floor Court House, 
Omaha: 


We have received your letter of October 31 which enclosed the letter 
of E. N. McCarthy, Veterans County Service Officer, dated October 27, 
1947, which letter to you reads as follows: 


“Dear Sir: 
“Re opinion S & R Relief acts. 


“Your Soldiers and Sailors Relief Commission desires an 
opinion from your office as to the availability of funds in the 
Douglas County Sailors and Soldiers relief fund for the pay- 
ment of hospital and doctors’ bills. 

“Particular reference is made to L. B. 240 Session Laws 
1947. The Commission desires to know whether or not it is 
the responsibility of the Veterans (State) relief fund under LB 
115 and related acts to pay hospital and doctors bills which 
are medical services. 

“Yours ‘truly, 
“/S/ E. H. McCarthy 
per se “Veterans County Service Officer” 


You have also enclosed a copy of your opinion, dated October 31, 
to Mr. McCarthy and have asked that this office advise you upon the 
same subject matter. 
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Your opinion states in part as follows: 


“We believe that the language of L. B. 240 is broad enough 
to authorize expenditures for medical and surgical expenses for 
the reason that such expenditures would be comprehended within 
the things needed to aid indigent veterans.” 


An examination of the statute involved (Secs. 80-101 to 80-110, 
R. S. 1943, including 1947 amendments) indicates that your opinion to the 
County Service Officer is correct. The former sections provide for county 
aid to honorably discharged indigent veterans of all and any wars. The 
legislature placed no specific limitation upon the Soldiers’ Relief Com- 
mission in each county except that such commission fix the amount to be 
paid in each case as “aid” and that the amount not exceed the levy 
provided for in the same act. 


The legislature, in the later statute (Secs. 80-401 to 80-405, R. S. 
1943, as amended in 1947), sets up a more complete assistance arrange- 
ment to be made available to veterans of World Wars I and II who 
qualify under its terms. It specifically enumerates certain items such 
as food, medical and surgical aid, and shelter which may be furnished 
veterans determined to be eligible. The legislature has not made this. 
the exclusive fund to which a veteran must apply in order to be assisted 
in the payment of medical expenses. Neither has the legislature by 
either of these acts taken away from the veteran his rights as a citizen 
to apply to and to be given equal consideration under other of the 
fixed and permanent assistance provisions of our laws. 


It is reasonable to include medical and hospital expenses within the 
term “aid to indigent veterans” for the reason that the payment. of such 
expenses might be the exact manner in which an indigent veteran requires 
assistance. It would be within the discretion of your Soldiers’ Relief 
Commission to determine, with the knowledge of the availability of funds, 
whether the case is one in which such aid will be granted and if so, such 
grant may be made from the aid fund. We see no prohibition in the 
statutes as they presently exist, and since both were considered and 
amended in the 1947 legislative session, it appears that the legislature 
meant as an additional protection to indigents who were veterans that 
both of the relief funds should remain available for applications. 


November 17, 1947 
COUNTY SHERIFF 


Mileage On Outstate Trip To Return A Youth Released To His Father 
Car Used Belonged To Youth’s Father 


Mr. Myrl D. Edstrom, County Attorney, Saunders County, Wahoo: 


Your letter of November 6 requests our opinion as to the proper 
mileage claim for a deputy sheriff of your county who made a trip to 
another state to return a youth who had been released to his father 
after pleading guilty to a felony, and had thereafter committed another 
felony. You advise that no complaint was filed and no warrant was 
issued on the second felony at the time of the trip and that the 
deputy sheriff’s car was not in condition to make the trip, and that he 
made the trip in an automobile owned by the father of the boy. You 
further advise that the deputy sheriff paid for the gasoline used on 
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the trip and also made an additional payment, the exact amount of 
which is unknown. 


L. B. No. 177, enacted by the last legislature provides, in the 
amendment to section 33-117, R. S. 1948, that the sheriff shall collect 
for “traveling expenses for each mile actually and necessarily traveled 
within | or outside their several counties in their official duties, eight 
cents;”. 


The same act of the legislature amends 77-1720, and_ provides 
similar mileage for all travel by such officer in connection with distress 
warrants. 


There is no requirement in the statute that the sheriff own the 
vehicle used in transacting his official business. The mileage of eight 
cents per mile is to be paid for each mile actually and necessarily 
traveled regardless of whether the official owns the vehicle used or not. 


November 6, 1947 
INSURANCE 


Group Insurance Plan For State Brand Committee Employees 
Legality of Voluntary Authorization To Auditor To Withhold 
Sum of Money For Premium Payments 
Effect As Constituting An Assignment of Wages 


Hon. Frank Marsh, Secretary of State, State House: 


We have your letter of October 28 which inquires as to the existence 
of any statutory prohibition to a group insurance plan for the Brand 
Committee. Your letter suggests a voluntary authorization, requesting 
the State Auditor to withhold a sum of money from the monthly wages 
of each participating employee. This constitutes an assignment of wages. 
Because an assignment is contemplated as to future earnings, such an 
assignment would be void. 


The question of the validity of an assignment of wages by a public 
official has been decided by the Supreme Court of this state in First 
National Bank of Columbus vy. State, ex rel. O’Brien, 68 Neb. 482. In 
shat ease the court used the following words in discussing assignments 
of wages: 


“* * * Tt would be difficult to find a proposition more 
thoroughly established in the reports than the invalidity of such 
transactions. An assignment of the salary or fees of a public 
officer to be earned in the future is contrary to public policy 
and void. * * *” 


It would, therefore, be improper for the Auditor of Public Accounts 
to recognize any such authorizations, and to withhold any sums from 
wages or salaries of individual employees for the purpose of remitting 
insurance premiums to any person or company. 


Other than the foregoing objections to the use of wage assignments, 


we know of no statutory impediment which would affect a voluntary 
group insurance plan. 
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November 17, 1947 
SCHOOL LAND LEASES 
Renewal After Expiration And Forfeiture Without Competitive Bidding 
Board of Educational Lands and Funds, State House: 


You state that a number of school land lessees whose leases expire 
December 31, 1947 failed to make application for a renewal of the lease 
prior to October 1, 1947, and that on the 4th day of October 1947, your 
board took official action and declared the right of renewal as to such 
leases forfeited; that a number of applications for renewal of the lease 
have been made since that date, and you inquire, whether your board 
has the authority to grant a renewal of such leases without competitive 
bidding as provided by the rules of the board. 


Section 72-240, as amended by L. B. 38, 60th Session of the Nebraska 
Legislature expressly provides, that an application for renewal of the 
lease must be made “not less than three months nor more than six 
months before the expiration of the lease”. 


It is our opinion that if proper notice of the expiration of the lease 
was given and no application made by the lessee prior to the forfeiture 
of the renewal rights by the board, that such lessee is not entitled to a 
renewal of his lease without submitting the same to competitive bidding. 


November 17, 1947 
SCHOOL RETIREMENT SYSTEM 


Qualifying For Prior Service 
Construction of “Calendar Years” In Calculating Time 
Construction of “On A Part or Full Time Basis” 


Mr. Glenn I, Anderson, Director, School Retirement System, Capitol 
Building: 


You write: 


“In interpreting *the meaning of the law under Section 79- 
2915, which provides for eligibility for prior service, we are 
confronted with two questions. 


“Section 79-2915 of the retirement law contains these words: 

. +. must have completed four years of service on a 
part or full-time basis during the five calendar years im- 
mediately preceding the effective date of this act or who 
has completed eighteen years out of the last twenty-five 
years prior to the effective date of this act and two years out 
of the five years immediately preceding the effective date 
of this act or such school employee must complete, unless 
temporarily out of service for further professional education, 
for service in the armed forces, or for temporary disability, 
four years of service within the five calendar years im- 
mediately following effective date of this act;’ 


“1. The difficulty in evaluation arises from the term ‘calen- 
dar years’ which does not coincide with a school year. If the 
words ‘calendar years’ mean from January 1 to December 31 and 
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the time is counted to July 1, 1945, this being the effective date 
of the act, there would be five and one-half years included in 
that period. If this one-half year is not counted, an employee 
would not be able to receive qualifying credit for the school year 
falling in the calendar year 1945. 


“As an example, an employee is employed for the following 
school years: 1939-1940, 1940-1941, 1943-1944, 1944-1945. Is 
he ‘employed four of the five years on a full or part-time basis 
immediately preceding the effective date of the act’? 


“2. In the three methods of qualifying, four of the five 
years preceding July 1, 1945 may be on a full or part-time basis. 
The other two methods are simply expressed in years. May 
these also be on a full or part-time basis?” 


Preliminary to a consideration of your question, I note that you 
mention July 1, 1945, as the effective date of the act. Your statement 
is doubtless based on the provision of Section 2 of the act (79-2902, R. S. 
Supp. 1945) that, “The retirement system so created shall begin opera- 
tion July 1, 1945”. The act was passed with the emergency clause and 
was approved by the Governor on April 16, 1945. The act, therefore, 
‘became a law on April 16, 1945. It is apparent, however, from the con- 
text of the act as a whole that the date the legislature had in mind when 
it used the phrase “effective date of this act” in Section 79-2915, was 
not the date that the act became a law, but rather the date when the 
law, by its terms, began to operate, to wit, July 1, 1945. 


Your first question is as to the proper meaning to be given the 
term “calendar years” as used in Section 79-2915, R. S. Supp. 1945. 
Ordinarily the term “calendar year” when used in statutes has the same 
meaning that it has in common parlance—a year of twelve calendar 
months beginning January 1, and ending December 31. 62 C. J. 964, 
Sec. 9. However, if it appears ‘that the legislature, in using the term, 
had a different period of time in mind, the legislative intent must control. 
62 C. J. 965, Sec. 18. It may mean a period of twelve months or 
twelve calendar months beginning on a day other than the first of Janu- 
ary. Reusch v. City of Lincoln, 78 Neb. 828, 112 N. W. 377; Clark v. Lan- 
easten County, 69 Neb. 717, 96 N. W. 593; State v. Cornell, 54 Neb. 647, 75 
N. W. 25. 


In section 1 of the act (79-2901, R. S. Supp. 1945), subsection (19) 
says “ ‘school year’ means one calendar year which shall include not less 
than one hundred twenty teaching days * * *.” It is quite apparent that 
in saying that a school year means a calendar year, the legislature did 
not mean a calendar year as beginning on January first and ending De- 
cember thirty-first, but rather as a period of twelve calendar months 
beginning on a certain date and ending on the corresponding date one 
year later. It is common knowledge that a school year does not corre- 
spond to the calendar year beginning January 1 and ending December 31. 


It is our opinion that the phrase appearing in Sec. 79-2915, “five 
calendar years immediately preceding the effective date of this act” 
means the period beginning July 1, 1940 and ending at midnight of June 
30, 1945, and the phrase “five calendar years immediately following the 
effective date of this act”, means the period of time beginning July 1, 1945 
and ending at midnight of June 30, 1950. It seems clear to us that this 
was the legislative intent. 


In the example which you present of one employed for the school 
years 1939-1940, 1940-1941, 1943-1944, 1944-1945, I would say that the 
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period prior to July 1, 1940 cannot be counted, and it would appear, 
therefore, that such employee has not taught four calendar years im- 
mediately prior to the effective date of the act and cannot, therefore, 
qualify for prior service. 


Your second question is as to whether the words, “on a part or 
full-time basis” applies only to the five-year prior employment, or to 
the eighteen out of twenty-five years prior, and to the four out of five 
years following the effective date of the act as well. The determination 
of the legislative intent in this matter presents some difficulty. An 
examination of the history of this act reveals that the bill as originally 
drawn, provided only the first method of qualifying for prior service, 
namely; four years service on a part or full-time basis during the five 
calendar years immediately preceding the effective date of this act, and 
the other two methods were added by subsequent amendments. The 
fact that these alternative methods were added to the original bill 
indicates to us a legislative intent to extend rather than to restrict the 
scope of the act in this respect and, in keeping with this policy, it is- 
our view that it should be given a liberal construction and that the 
phrase “part or full-time basis” should be construed to apply to all 
three methods of qualifying for prior service and not merely to the first 
method. No good reason occurs to us as to why the legislature should 
make any distinction in this respect between the three methods of 
qualifying for prior service. 


November 22, 1947 
TAXATION 


Interest On Special Assessments Due In Installments 
Effect Of Payment Of Installments Before Due Date 


Mr. Daniel E. Owens, County Attorney, Benkelman: 
We have your letter of November 17 which inquires as follows: 


“I desire your opinion with respect to the duty of the 
County Treasurer in collecting interest on special assessments. 
due in installments. 


“My problem is whether under the provisions of Section 17-- 
921, 923, and 77-207, and 1703, the treasurer shall be required 
to collect interest on all of the installments after the special 
assessment is certified to him and when the tax payer desires. 
to pay the total amount of the assessment or should he collect 
only the interest upon the installments then due. The bonds. 
are made in such manner that they can only be paid at special 
times.” 


The matter of the interest on special assessments payable in in-- 
stallments was thoroughly considered and discussed by the Nebraska. 
Supreme Court in the case of State ex rel. Todd v. Thomas, 127 Neb. 
891. That case dealt specifically with the statute which is now Section 
17-515, and which differs somewhat in language from the statute to 
which you make reference. We have examined the case and have 
carefully compared the pertinent provisions of the two statutes, and it 
is our opinion that the rule in that case provides the answer to your 
inquiry. 
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The case states that a taxpayer may pay all of an assessment with- 
in fifty days from the date of the levy without interest upon any portion 
thereof. That after such fifty-day period, interest at the provided rate 
begins to accumulate upon the entire levy and that the taxpayer may 
at any time pay the installments which have become due and the bal- 
ance of the assessment, without interest being charged beyond the 
date of payment. 


The holding is that if the taxpayer pays interest upon the assess- 
ment to the date on which he makes payment, the assessment is dis- 
charged. Interest at the increased rate is charged only upon delinquent 
installments. 


Since the court stated in the above case as follows: 


«“* %* * there is no privity in this case between the bond- 
holder and the taxpayer. The bonds are only the general 
obligation of the city to the bondholder, and the taxpayer has 
no liability thereon or connection therewith as an obligor. * * *” 


it would appear that the fact that your bonds do not provide for ac- 
celeration or anticipation of payments in no way affects the right of a 
taxpayer to pay the assessment in full and to avoid further interest 
charges. 


November 28, 1947 
VETERANS AFFAIRS DEPARTMENT 


Exemption Of Certain Veterans From Paying Poll Taxes 
Construction Of “Pensioner”, “Disabled”, “Invalids” 


Mr. Louis R. Eby, Director, Dept. of Veterans Affairs, State House: 
We have your letter of November 15 which inquires as follows: 


“1. Does the term ‘PENSIONER’ as used in Section 68-110, 
Revised Statutes of Nebraska, 1943, apply to a veteran who has 
retired from the armed forces of the United States by virtue of 
length of service, or physical disability and is now receiving 
pay from the Federal government known as Retirement Pay? 


“2, Does not the term ‘TOTALLY DISABLED AS A RE- 
SULT OF SERVICE IN THE ARMED FORCES OF THE 
UNITED STATES apply: (68-230) 


“a. To veterans of the armed forces retired because of 
physical disability and receiving Retirement pay? 


“b. To veterans of the armed forces who have retired by 
virtue of length of service (are not physically disqualified 
for service) and are now receiving Retirement Pay?” 


Your question numbered 1 refers to Section 80-110, R. S. Nebraska 
1943. We set forth verbatim that original Act as passed in 1889: 


Chapter 93 
“AN ACT, to exempt pensioners, disabled soldiers and 
invalids from paying a poll tax or working on the public high- 
ways in this state. 
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Be it enacted by the Legislature of the State of Nebraska: 


SECTION I. That all pensioners of the United States 
shall be exempt from paying a poll tax or performing labor 
on any highway in this state. 


Approved March 29th, 1889.” 


Your inquiry also requires definition of the word “pensioner.” The 
Supreme Court of this State has not defined the word specifically. Web- 
ster’s International Dictionary, 2d Edition, defines the word as follows: 


“1, A person in receipt of pension or pay, or of a pension; 
hence a dependent. * * * 


“5. A person having regular allowance because of length 
of service or injury in service, as in the Army or in business.” 


The same authority defines the word “pension” as follows: 


“A regular stipend payable to retired public officers, dis- 
abled soldiers, and families of soldiers killed in service, etc:” 


Among others, the following definition of “pension” was quoted 
with approval by the Supreme Court of Nebraska in Steffensmeyer v- 
Lincoln, 134 Neb. 613: 


““A “pension” is a stated and certain allowance made and 
granted by the government for valuable services performed in 
its behalf. It is a reward for continuous faithfulness in the 
discharge of public duty, and is a compensation for the hazard 
of the employment. In re Roche, 126 N. Y. Supp. 766, 768, 
141 App. Div. 872.” 


Although there are some cases which indicate that army retire- 
ment pay received by a member of the Armed Forces on the retired list 
is separate and distinct from pensions as provided by various Acts of 
Congress and as now administered by the Veterans Administration, 
and although there is some indication in the statutes of the United 
States that a pension differs essentially from retirement pay, we do not 
feel that the statute enacted by the legislature in 1889 draws such a 
distinction. The broad title indicates the intention to exempt pensioners, 
disabled soldiers and invalids, and the act itself uses the broad general 
term “pensioners”. It is our opinion that those persons receiving re- 
tirement pay either for medical or longevity reasons are entitled to the 
exemption along with those who receive pensions (now called compen- 
sation in Federal Statutes) from the Veterans Administration. 


An answer to your question numbered 2, requires that we first set 
forth the sub-section of the statute dealing with the collection of old 
age assistance tax, in which the phrase appears: 


“The tax, provided for by subsections (1) and (2) of this 
section, shall not be imposed or levied upon any person serv- 
ing in the armed forces of the United States on April 1 of each 
year or upon any person who has been or is hereafter classified 
by the United States Veterans Administration as being totally 
disabled as the result of service in the armed forces of the 
United States.” 


(68-230 Sub-section 3, R. S. 1943) 
The statute by its terms provides that the criterion for exemption: 
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is the classification of the tax payer by the United States Veterans 
Administration as being totally disabled. Men on the retired list by 
reason of physical unfitness for the duties of their rate or rank, or by 
reason of length of service ordinarily would have no such classification 
from the Veterans Administration. The retirement boards operate sep- 
arately from the examining boards of the Veterans Administration. Men 
on the retired lists do not necessarily have an adjudication from any 
board that they are totally disabled. We have examined the statute 
and have familiarized ourselves with the circumstances under which it 
was passed, and we do not find anything in our research which would 
indicate that a defferent test than that prescribed in the statute could 
be applied to give exemption. In our opinion the tax would be for- 
given only to veterans who have applied to the United States Veterans 
Administration for, and have received from that Administration an 
adjudication or classification as being totally disabled as a result of 
service in the Armed Forces of the United States. The wording of the 
statute does not indicate that the tests of Army or Navy Retirement 
Boards as to physical fitness for the performance of duty should be 
applied, but specifically states that classification by the United States 
‘Veterans Administration is the qualifying essential. 


November 29, 1947 
TAXATION 


Oil Pipe Line Passing Through But No Deliveries In Nebraska 
Question Of Franchise Tax Under 77-801 to 803, R. S. 743 


Mr. Robert M. Armstrong, State Tax Commissioner, Capitol Building: 


You request our opinion as to whether the above named company 
is subject to franchise assessment under Sections 77-801-77-803, R. S. 
"1943. 


It is assumed that the company is engaged exclusively in the inter- 
state transportation of refined petroleum products as a common carrier 
for hire; that these products are taken from refineries in Oklahoma 
and southern Kansas and transported to delivery points in Kansas, Iowa, 
Illinois, Minnesota, South Dakota, and North Dakota; that the pipe 
line enters Nebraska from Kansas south of Falls City, Nebraska and 
passes through Richardson, Nemaha, Otoe, Cass, Sarpy, Douglas, Wash- 
ington and Burt Counties and then on into Iowa; that in Douglas County 
a “spur” line takes off from the main line and also crosses into Iowa; 
that none of the products transported by this pipe originate or termin- 
ate in Nebraska. These are the facts set out by the company and ap- 
pear to be undisputed. 


The company asserts that the franchise tax imposed by Sections 
‘77-801 and 77-803, inclusive, R. S. 1943, applies only to public service 
companies, and that it is not a public service company engaged in 
serving the public in the sense that a street railway, waterworks, elec- 
tric light or gas company furnishes services to the public, but that it 
is merely a common carrier engaged exclusively in interstate commerce 
whose pipe line happens to pass through Nebraska on its way from 
the point where the transported products originate to the points where 
they are delivered. 


Section 77-801, R. S. 1948, provides in part as follows: 
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“Each and every person, association, copartnership, joint 
stock company or corporation, organized under the laws of this 
state or any other state or government, engaged in street rail- 
ways, water works, electric lights, gas works, natural gas, 
mining, express, telegraph or telephone business in the State 
of Nebraska, and all other like companies and like associatiéns, 
or owning or operating a pipe line in the State of Nebraska, 
whether such line is used for the transmission of oil, heat, 
steam or any substance to be used for lighting, heating, power 
or other purpose, or for the transmission of articles by pneu- 
matic or other power, shall, in addition to listing the tangible 
property * * *.” ete. 


It is conceded by the company that it is “owning or operating a 
pipe line in the State of Nebraska for the transmission of oil” etc. It 
argues, however, that, construing this phrase in the light of the entire 
statute, it is apparent that the legislature contemplated taxing only 
companies serving the public in Nebraska. 


The company calls itself a “common carrier’, which means that 
the company is a public service company. The distinction, according to 
the company, is that it does not furnish its services to anyone in Ne- 
braska. The statute makes no such distinction unless such dis- 
tinction is implied from the actual language used. We do not agree 
with the company that such distinction must be implied. 


It appears that this company is qualified under our laws to do 
business in Nebraska. It maintains a resident agent. Its business, by 
its own statements, is that of a common carrier of oil and petroleum 
products. It maintains and operates in Nebraska pipe lines and other 
equipment pursuant to, and in furtherance of that business. The com- 
pany does not buy and sell petroleum products, it transports them for 
others. The pipe line is not a mere adjunct of or incident to the busi- 
ness of the company, it is the business of the company. Piping petroleum 
products for others is its business. Pipe lines are as vital to that busi- 
ness as a railroad track is to a railroad. The fact remains that this 
company is engaged in the business of operating a pipe line in Nebraska 
even though it delivers no products in Nebraska. This fact, in our 
opinion, brings the company fairly within the provisions of the statute. 


The company contends that Sections 77-801-77-803 impose a fran- 
chise tax only on companies operating under Nebraska state or local 
franchises and that it operates under a franchise from the national 
government and has acquired its pipe line through Nebraska through the 
exercise of its right of eminent domain. The right of eminent domain 
is itself a valuable franchise right. Northern Nebraska Power Co. v. 
Holt County, 120 Neb. 724, 235 N. W. 92. 


There are decisions which appear to hold that pipe line companies 
engaged exclusively in interstate commerce are immune from a state 
franchise or license tax. See Ozark Pipe Line Corp. v. Monier, 266 
U. S. 555, 69 L. ed. 489, 45 S. C. 184. However, more recent decisions 
hold that even though a foreign corporation is engaged exclusively in 
interstate commerce, the state has the power to impose a franchise or 
license tax on it, and such tax is valid unless it can be shown that the 
tax is discriminatory or imposes an undue burden on interstate com- 
merce. State v. Interstate Natural Gas Co., 103 F. 2d 594, 308 U. S. 
522,84 L. ed. 442, 60 S. C. 292; Memphis Natural Gas Co. v. Beeler, 315 
U. S. 649, 86 L. ed. 745, 62 S. C. 257; Spector Motor Service, Inc. v. 
Walsh, 139 F. 2d 809. It is not contended that the tax imposed by Sec- 
tions 77-801-77-803 is discriminatory or unduly burdensome. 
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For the reasons given, we conclude that this company is subject 
to the tax imposed by Sections 77-801 to 77-803, R. S. 1943. 


December 1, 1947 
VOCATIONAL EDUCATION BOARD 


Authority Of Board To Operate A Bus Owned By State Trade School 
Transporting Students And Instructors Between Lincoln And Trade School 
Accident Liability Of Driver, The Board, The School, The State 


Mr. G. F. Liebendorfer, Nebraska State Board of Vocational Education, 
Capitol Building: 


You write as follows: 


“The Nebraska State Board of Vocational Education has 
been requested to authorize the use of a State owned bus to 
transport students and instructors between Lincoln and Milford. 
The bus which might be used is one of two buses donated to 
the Nebraska State Trade School from war surplus. Some 
fifteen or twenty students and two instructors of the Trade 
School, who reside in Lincoln, are apparently having some 
difficulty in getting transportation to the school either by pri- 
vate car or on the regular public carriers. The proposed plan 
would utilize either the services of a student or instructor driver 
with all other occupants of the bus paying a round trip fare 
in sufficient amount to meet the actual operating cost of the 
pas pnd also purchase insurance coverage for all who ride on 
the bus. 


“Presumably the bus would leave Lincoln, Monday morn- 
ing, procede to the Trade School and Monday evening return 
to Lincoln, repeating this trip daily until Friday evening when 
it would remain in Lincoln until Monday morning. The State 
Railway Commission has told us that if we carry only students 
and instructors for school purposes, it will not be necessary to 
secure a public carrier permit.” 


You then submit a series of questions for our opinion which we 
shall consider in the order you have stated them. You inquire: 


“1. Does the State Board of Vocational Education have 
the legal right to authorize the operation of a bus belonging 
to the Nebraska State Trade School for such a purpose as out- 
lined above? 


It is our opinion that the Board does have such right—assuming 
that such bus service is reasonably necessary for the operation of the 
school, as appears to be the case from your letter. Section 79-2218, 
R. S. 1948, contemplates the use of “tools, motors, machinery and plant 
equipment”, and Section 79-2220, R. S. 1943, authorizes the Board to ac- 
quire real and personal property for the use of the trade school. It 
appears to be a reasonable implication from the statutes that the Board 
is authorized to do whatever is reasonably necessary to conduct the work 
of the school, and attendance of pupils and instructors is certainly 
necessary for such work. 


“2. What is the legal liability of the driver, the Super- 
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intendent of the Trade School, the State Director of Vocational 
Education, the members of the State Board of Vocational 
Education, and the State of Nebraska if a bus is operated 
as outlined above?” 


The driver would be liable for injuries and damages caused by 
his negligence. The Superintendent of the Trade School, State Director 
of Vocational Education and members of the State Board of Voca- 
tional Education would not be personally liable for damages caused 
by the negligence of the driver unless their own negligence contributed 
in some way to the damages. For example, the employment of an in- 
competent driver or the giving of orders to the driver, the perform- 
ance of which involve risk of injuries, might subject the officer re- 
sponsible for such act to personal liability for damages suffered as a 
result thereof. Ordinarily a public officer who is not himself guilty of 
negligence, is not liable for the negligence of a subordinate. 43 Amer- 
ican Jurisprudence 94, Section 281. The State of Nebraska and the 
state agencies involved would not be liable unless the Legislature by 
law or resolution authorized the claimant to sue the State. It is an 
elementary rule, based on public policy, that the State and its agencies 
are not liable for the negligence of their officers or agents. Shear v. 
eae, mth Neb. 865, 223 N. W. 130; Benda v. State, 109 Neb. 132, 190 


“3. Can and should the State Board of Vocational Edu- 
cation authorize and purchase insurance to cover whatever 
liability might be incurred?” 


I believe you may lawfully insure against liability. The law 
does not specifically authorize insurance, but it would seem to be a 
reasonable power incident to the operation of the bus. 


“4, We would also like to repeat questions two and three in 
connection with the following uses of a trade school bus. 


“A. When it is used, without charge, to carry the 
school baseball team to a neighboring town for a scheduled 
game? 


“B. When it is used, without charge, to take the mem- 
bers of a Carpentry Class from the school to secure work 
experience on a project which may be located several 
miles from the school? (For instance to assist in the con- 
struction of a garage, barn, or a house, during the day, 
returning to the school in the evening with the driver 
again either a student or an iinteactor }” 


Assuming that the school may own and operate a bus, it may do 
so. for any proper activity of the school. I would say that excursions 
such as you mention are school activities for which the bus may prop- 
erly be used. 


December 2, 1947 
VITAL STATISTICS 
Fee for Birth Record Search and Fee for Certified Copy 


W. S. Petty, M. D., M. P. H., Director of Health, Desacunent of Health, 
State House: 
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You have requested our opinion as follows: 


“May we have your opinion on the following question as it 
regards Article 6, Vital Statistics: 


“When a fee has been paid for a file search for a birth 
certificate and no record of the birth is found to be on file, 
should another fee of fifty cents be paid for a copy of the de- 
layed registration when filed with this office, or will the first 
file search fee include the copy of the delayed certificate 
when filed. 


“The law states that the statutory fee is for the file search 
which includes a copy of the record, if found to be on file.” 


Section 71-612, R. S. 1943 provides in part as follows: 


“The Department of Health shall preserve permanently and 
index all certificates received. The State Registrar shall supply 
to any applicant for any proper purpose a certified copy of the 
record of any birth, death, marriage or divorce registered. The 
department shall be entitled to charge and collect in advance a 
fee of fifty cents, to be paid by the applicant for each certified 
copy supplied to applicant or for any search made at applicant’s 
request, for any such record, whether or not the record is 
found on file with the department; * * *” 


It is our opinion that the statutory fee of fifty cents must be col- 
lected in advance from each applicant and that this fee covers only the 
search made pursuant to that request and one certified copy of. the 
record if one is found. If a second application is made for copy of the 
same record, the statutory fee must again be collected and search made 
for the record, and one certified copy furnished if the record is found. 


December 3, 1947 
VETERANS COUNTY RELIEF COMMISSION 


“Veteran” Defined And Those Who Are Included 
Construction Of L. B. 240 Laws ’47 


Mr. John C. Gewacke, County Attorney, Geneva: 


We have your letter of November 26, 1947 relative to L. B. 240 
oF ite 1947 Legislature, which inquires in the second paragraph as 
Ollows: 


“The act does not specifically define the term ‘veteran’. 
Who all are included in the term ‘veterans’ as used in this act? 
Does the term include persons who served in the peace time 
army between World War I and World War II, but who were 
never in the army during time of war? Does the term include 
persons who were inducted subsequent to September 2, 1945, 
and later discharged?” 


L. B. 240 amends section 77-1605 and sections 80-101 and 102, R. S. 
1943, The law providing for the soldier’s relief fund and for taxes by the 
counties to accumulate such fund originated in 1889, and has been con- 
tinued among the laws of this state since that time with minor amend- 
ments. The statute as originally passed provided that the-fund should 
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be for the relief of indigent. Union soldiers, sailors and marines. In 1915 
the act provided relief for Union soldiers, sailors and marines, and was 
broadened to include “Persons who served in any arm of the military 
service of the United States during times of war”. The amendments 
after that time provided for a fund “for the relief and for the funeral 
expenses of honorably discharged, indigent soldiers, sailors and marines, 
and the indigent wives, widows and minor children * * * of such indigent 
or deceased soldiers, sailors and marines having a legal residence in 
said county”. 


The word “veterans” was not incorporated in the law until the 
enactment of L. B. 240 by the 1947 Legislature. It appears to. have 
been a simpler and less lengthy term. As originally introduced L. B. 
240 encompassed “peace-time or war-time veterans”, but by specific 
amendment this phraseology was deleted by the Legislature. This 
indicated a positive intention to exclude those who might be called 
“peace-time veterans”. The word “veteran” in its popular sense means 
“one who has seen service; one long experienced in service, or art, 
especially war”. (Webster’s New International Dictionary, Second 
Edition). Common knowledge has associated it with war service. 


In the enactment of statutes providing for relief for veterans, the 
various Legislatures have frequently limited the term by such phrases 
as “veteran of World War I”, “veteran of World War II”, “veterans 
of Spanish-American War”, etc. The 1947 Legislature also passed 
L. B. 187, (80-401 to 404, R. S. 1947) which specifically relates to 
veterans of World War I and World War II, and makes special provision 
for persons who served in those two wars. That bill specifies the dates 
between which active duty was required for a person to be qualified as 
a “veteran” of such war. 


Typical of the statutory definitions of the word “veteran” is that 
of the Massachusetts Civil Service Law of 1919 cited by the Supreme 
Court of Massachusetts in Scott v. Commissioners, 172 N. E. 218. 


“The word veteran as used in this act shall mean any 
person who has served in the army, navy or marine corps of 
the United States in time of war or insurrection, and who has 
been honorably discharged * * *.” 


That. case was one in which it. was determined that a person who enlisted 
a few days after Armistice Day, in 1918, was not entitled to the designa- 
tion “veteran” even though the formal declaration of the war’s end 
did not occur until some time later. 


It is our opinion that the word veteran as used in L. B. 240 means 
those persons who served in any branch of the armed forces of the 
United States during the time of any war or insurrection, and who 
were honorably discharged from such service. L. B. 187 specifically 
provides for coordination of some activities set up under L. B. 240, and 
it is our opinion that the dates therein set forth as to World War I and 
World War II should be adhered to in determining who are veterans 
when service in these wars is the basis for eligibility. Veterans of other 
wars or widows of such other veterans may establish their service in 
such wars by evidence satisfactory to the soldier’s relief commission of 
the county concerned. To persons who have enlisted since September 
2, 1945, the federal statutes have made some servicemen’s benefits avail- 
able. This was part of the Congressional plan to make military ser- 
vice attractive and to assist in recruitment. However, the 1947 Legis- 
lation did not indicate any intention to extend state veterans’ benefits 
to such persons, and in our opinion they would not be entitled to relief 
under L. B. 240. 
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The foregoing opinion is further substantiated by reference to 
section 81-897, R. S. 1945 wherein veterans are given preference points 
under the Nebraska merit system. These points are granted by this 
provision to “any person who has been in the active military service of 
the United States during a war and who has been discharged from 
service with a discharge other than dishonorable * * *”, 


December 3, 1947 
MURDER REWARD BY GOVERNOR 
Question Whether Sec. 29-2502 R. S. ’43 Is Mandatory 


The Honorable Val Peterson, Governor of the State of Nebraska, State 
Capitol Building: 


You have requested our opinion as to whether the provisions of 
Sec. 29-2502, R. S. 1943, are mandatory. This section provides in part 
as follows: 


“Upon the receipt of the information as prescribed by section 
29-2501, the Governor of the state shall issue his proclamation 
offering such reward, not exceeding two hundred dollars for 
each person murdered, as he shall deem proper, for the arrest 
of the person or persons committing the crime, and the delivery 
of the person or persens to the sheriff or the jailer of the 
county where the crime was committed. * * *” 


It is our opinion that this section is mandatory and that the 
Governor is required to issue a proclamation offering a reward when 
properly notified in accordance with the terms of the statute. 


December 3, 1947 
VITAL STATISTICS 
Authority Birth Registration Cards As Additional Service 
Dr. W. S. Petty, Director of Health, State House: 


You have requested our opinion as to the authority of the Bureau 
of Vital Statistics to issue “birth registration cards”, such cards to be 
eee of information contained in official birth certificates which are 
on file. 


It is our opinion that the Bureau of Vital Statistics has authority 
to issue birth registration cards without further legislation. Such 
cards may not be issued in lieu of certified copies of birth certificates 
under 71-612, R. S. 1943, but may be issued as an additional service 
performed by the Bureau of Vital Statistics. 
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December 3, 1947 
COUNTY MAIL ROUTE ROADS 


Authority To Purchase Road Machinery And Equipment 
Limitations On Use of Such Machinery 
Contruction of L. B. 195, Laws 1947 


Mr. Russell A. Souchek, County Attorney, Seward County, Seward: 
You have requested our opinion as follows: 


“Reference is made to L. B. 195 enacted into law by the 
Sixtieth Session of the Nebraska Legislature and pertaining 
to County Mail Route Roads, 


“This office requests your opinion as to whether or not 
machinery and equipment such as maintainers, tractors and 
other road maintenance equipment can be purchased from the 
funds provided by Section 8 of said bill for use in surfacing and 
maintsining the County Mail Route Roads as provided in said 

ill.” 


Sec. 8 of L. B. 195 (Laws 1947, Chap. 144) provides that money 
in the special mail route road fund “shall be used for no other purpose 
than provided for in this act.” The act provides for the improvement 
of mail route roads “by the application of gravel or other suitable sur- 
facing” and by the construction of “suitable roadbed grade” and “proper 
bridges and culverts.” 


Sec. 8 of L. B. 195 also provides that the order of improvement 
prescribed in Sec. 6 must be followed in the expenditure of eighty per 
cent of the money in the special mail route road fund, the remaining 
twenty per cent to be used on mail route roads as may otherwise be 
designated by the county board. 


Although L. B. 195 does not prohibit the purchase of road machinery 
and equipment with money taken out of the special mail route road 
fund, the use of machinery and equipment so purchased on roads other 
than mail route roads would be a clear violation of the terms of Sec. 8, 
Similarly, the use of road machinery and equipment purchased out of 
the eighty per cent of the fund subject to the order of improvement 
prescribed by Sec. 6 would also be restricted by the terms of Sec. 6. 


Probably the most practical solution to this problem is to purchase 
road machinery and equipment entirely out of other funds, or to prorate 
the cost between different funds so that the special mail road fund will 
contribute only its proportionate share. 


It is our opinion that road machinery and equipment may be pur- 
chased with money taken from the special mail route road fund, 
but that the use of such road machinery and equipment is subject to 
the limitations and restrictions prescribed in Secs. 6 and 8 of L. B. 195. 


December 4, 1947 
SCHOOL DISTRICTS 
Legal Residence of Pupils Living With Foster Parents 


Mr. F. B. Decker, Deputy Superintendent of Schools, State Capitol 
Building: 
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You request our opinion as follows: 


“Several questions concerning the legal residence for school 
pupils have been presented to this office, and we would appre- 
ciate your opinion on these questions. 


“1, Two children that are, wards of one county have been 
placed in a foster home in another county by the welfare agency 
of the first mentioned county. The foster home is being paid 
a specific amount each month for the food and care of these 
children. The school district in which the foster home is located 
is demanding tuition from these children on the assumption that 
they are not legal residents of that district. The foster parents 
claim that even though they are being paid for the care of these 
children that their home is the only home that these children 
have and because of this the children are legal residents of the 
local school district. Can you give us your opinion as to the 
legal residence of these children and whether or not tuition can 
be demanded? 


“2. Several children who have been legal residents of the 
city of Lincoln have been placed in foster homes outside of 
the city of Lincoln by certain welfare organizations that have 
been forced to take over the care of these children due to a 
number of circumstances. The school districts in which these 
foster homes are located have demanded tuition on the same 
grounds as mentioned in the previous question. Are these 
children legal residents of the district in which the foster home 
is located or can those districts demand tuition from the 
welfare agancy that placed the children in this foster home?” 


Your questions will be considered in the order in which you have 
stated them. 


The general rule as to the residence of minors is that the residence 
of the father determines that of the child. In cases where the father 
is dead, or divorced and the court has granted custody of the child to 
the mother, the mother’s residence determines that of the child. In 
re Guardianship of Peterson, 119 Neb. 511, 229 N. W. 885. For the 
purpose of determining the school residence of a child, however, our 
Supreme Court has adopted a more liberal rule. In State, ex rel. 
Mickey vy. Selleck, 76 Neb. 747, 107 N. W. 1022, it was said: 


“Tf a family, or the person or persons having the legal 
custody and control of children of school age, remove to and live 
in a school district other than the district of their legal residence, 
and such removal is not for the purpose of obtaining school 
privileges, but is principally from other motives, such children 
are entiued to free school privileges while so living in the 
istrict. 


This rule has been followed in Wirsig v. Scott, 79 Neb. 322, 112 N. 
W. 655, and Martins v. School District, 101 Neb. 258, 162 N. W. 631. 


Section 6, Article VII, Constitution of Nebraska, provides: 


“The legislature shall provide for the free instruction in 
the common schools of this state of all persons between the 
ages of five and twenty-one years.” 


It was announced in Wirsig v. Scott, supra, that, “It is the policy 
of the state, declared in our fundamental law and followed by: legislative 
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enactment, to provide free public school privileges for children of 
school age, and that privilege must not be unreasonably denied.” The 
purpose of the law requiring non-resident pupils to pay tuition is to 
prevent abuse of school privileges but not to deny such privileges. If 
the child maintains a hona fide residence within the district, it is 
entitled to free education in that district even though, in a strict legal 
sense, its residence is elsewhere. 


In the case you mention it appears that the only home these children 
have is that with their foster parents. This, in our opinion, is suf- 
ficient to establish them as residents of the district in which such home 
is located for the purposes of their education. 


The same reasoning applies to the situation described in your 
second question. It is the public policy of the state that these children 
be furnished a free education. The law will not tolerate any quibbling 
over the fine points of “legal residence” in this respect. If the real and 
bona fide home of these children is with their foster parents, the school 
district in which such home is located must provide free education for 
such children. 


December 5, 1947 
SCHOOL DISTRICTS 


Question of Free Tuition For Children of Parents Residing 
On A Military Establishment Outside of A School District 


Mr. John C. Gewacke, County Attorney, Geneva: 


You say that during the war the greater portion of the area 
of a rural school district was appropriated by the United States for an 
army airfield. Pursuant to the provisions of section 79-116, R. S. 1943, 
the County Superintendent attached the remainder of this district to 
an adjoining district. Under sections 79-518 to 79-520, R. S. 1943, the 
children of military personnel living on this army airbase are being 
given free admission to the school ot the adjacent district. You go on 
to say: 


“We are now confronted with this situation. Civilians, 
possessing no military status whatever, reside in housing units 
situated on this army airbase which is still owned by the 
United States. One is employed by the Federal Government 
for maintenance of the installation. Others are employed by 
the State. They have children. Adjoining school districts re- 
fuse admittance of these children, except upon the payment 
of tuition. 


“This raises several questions. Are these people denied 
free school privileges simply because they reside on a military 
establishment outside of a school district? Must the parents 
personally pay the children’s tuition to an adjoining district? 
Can adjoining districts be required to admit such children to 
their schools without the payment of tuition? Is there any 
provision for the state to pay such tuition?” 


While the policy of our law is to favor the granting of free school 
privileges as widely as possible, without being unduly burdensome on any 
school district, we find no statute or authority which requires an ad- 
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joining school district to furnish free education to children situated as 
are those you mention and not living within the bounds of any dis- 
trict. It is our opinion that no school district is legally obliged to 
furnish these children free education and that the parents may be 
required to pay tuition before such children can be admitted to the 
public school. We find no: provision for the state to pay such tuition. 


December 8, 1947 


COUNTY PRECINCT ASSESSORS WHERE THERE IS NO COUNTY 
ASSESSOR 


Abolition Of Precinct Assessors Under L. B. 91, Laws 1947 
Appointing Those Previously Elected To Act As A Deputy Or Assistants 


Mr. Elvin A. Butterfield, County Attorney, Antelope County, Neligh: 
You have requested our opinion as follows: 


“A. Where the precinct assessors have been elected in 
counties not having a county assessor, and are now about to 
begin their two year term of office, does the recent legislation 
eliminate that office, and make void their elections? 


“B. Would the County board and County clerk be safe in 
appointing each of those precinct assessors who were elected 
for the next two years to act as a deputy to make the assess- 
ments in their respective townships?” 


(A) .Section 43 of L. B. 91 (Laws 1947, Chap. 250, p. 805) abol- 
ished the office of precinct assessor in all counties. 


(B) Section 38 of L. B. 91 authorizes the county assessor to appoint, 
with the consent of the county board, “a deputy and such assistants as 
may be necessary to enable him to properly discharge the duties of his 
office.” A former precinct assessor is not disqualified from being ap- 
pointed as deputy or assistant to the-county assessor. 


December 8, 1947 
COUNTY CLERK 
Authority of County To Daily Allow Mileage From His Home To Office 
Mr. W. C. Conover, Perkins County Attorney, Grant: 


We have your letter of November 23 which asks whether it 
would be proper for your county to allow mileage to your County Clerk 
for daily travel between his home in» Madrid to the County Court 
House at Grant. 


The County Clerk receives the salary provided by the Legislature 
in Section 23-1101 to 1113 for the performance of the duties of his 
office. These duties are set forth in Section 23-1301 to 1310 and 
they include: 


“The county ‘clerk shall keep his office at the county seat; 
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shall attend the sessions of the county board; shall keep the 
seal, records and papers of said board; and shall sign the record 
of the proceedings of the board, and attest the same with the 
county seal.” (Sec. 23-1301, R. S. 1948) 


It is our opinion, therefore, that it would be improper for your 
county board to allow mileage expense for the County Clerk for travel 
between his home and office. 


December 10,. 1947 
PUBLIC ASSISTANCE ABOVE THE FIFTY DOLLAR LIMIT 


County Participation of 25% Direct-To-Vendor Payment Where 
There Is No Administrator of Deceased Recipient 


Mr. Neil C. Vandemoer, Director of Assistance, Capitol Building: 
You write: 


“Under the provisions of L. B. 544 passed at the 60th session 
of the Nebraska Legislature, payments for medical, surgical 
and hospital care for recipients of old age assistance in excess 
of a $50 assistance payment are required to be made jointly to 
the vendor and recipient, and the county is required to partici- 
pate twenty-five per cent in all such payments. 


“Under the provisions of section 68-310 (c), Revised Statutes 
Supplement, 1945, the Director of Assistance is authorized, at 
his discretion, to make direct payments to vendors for medical, 
surgical and hospital services. Your opinion given under date 
of September 8, 1947, states that direct payments to vendors 
may still be made in those cases where the recipient of assistance 
is deceased. This raises the further question of whether or 
not the county is required to participate twenty-five per cent 
in such direct-to-vendor payments in those cases where the re- 
cipient of assistance is deceased and has no executor or 
administrator. 


“We will appreciate receiving an answer informing us 
whether or not it is proper for the Board of Control to re- 
quire counties to participate twenty-five per cent in old age 
assistance payments over $50 in those cases where the recipi- 
ent has died and the payment for medical, surgical and hospital 
care must be made director to the vendor.” 


We have reviewed our opinion of September 8, 1947, to which you 
refer, and believe that there is no groud for distinction between those 
cases where only state and federal funds are paid and those cases where 
the county participates in the payments. We believe that it is proper 
for the Board of Control to require counties to participate twenty-five 
per cent in old age assistance payments over $50.00 in those cases where 
the recipient has died and the payment for medical, surgical and hospital 
care must be made directly to the vendor. 
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December 11, 1947 
PUBLIC ELECTRIC PLANT 


Sale By Village Without Financial Condition Statement 
Effect On Legality Of The Transfer 


Mr. Wardner G. Scott, State Engineer, Department of Roads and 
Irrigation, State House: 


We have yours of December 10 enclosing the proceedings by which 
the Village of Bushnell transferred its electrical system to the Rural 
Electrical Company of Pine Bluffs, Wyoming. 


We have examined these proceedings in the light of Section 70-506, 
R. S. 1948, and find that they are in all things regular; the sale was 
authorized by an election held as required by statute, and the only 
failure of the proceedings to meet the requirements of the statute 
exactly is the fact that they do not provide a statement showing the 
financial condition and the receipts and disbursements in the operation 
of the utility during the preceding three years. This omission is 
explained by the fact that the village acquired the utility on April 20, 
1945 and transferred it on April 21, 1945. 


We think the requirement that a showing of the operation for the 
preceding years, as required by statute, is directory rather than manda- 
tory. It presupposes that the village would operate the utility during 
that period, but if it did not then a showing of its condition during the 
time it did operate it would satisfy the statute. 


December 9, 1947 
TAXATION 


Mortgage On Kansas Land Is Subject To 
Intangible Tax Against Nebraska Resident Owner 


Mr. D. A. Russell, County Attorney, Alma: 
You write as follows: 


“Sometime before April 1, 1947, a resident of Harlan county 
loaned $8000.00 to another resident of this county and took a 
mortgage on land in Phillips county, Kansas, as security. The 
mortgagee recorded the mortgage in Kansas and at the same 
time paid to the state of Kansas a registration fee of 25c per 
each hundred dollars under the provision of Sec. 79-3102, C. S. 
Kan. 1935, which provides ‘after the payment of the registra- 
tion fee, as aforesaid, the mortgage and note thereby secured 
shall not otherwise be taxable.’ 


“The mortgage was drawn on a Nebraska form, which con- 
seine’ the usual tax clause as provided in Sec. 77-1407, R. S. 
eb. 1943. 


“The mortgage debt was assessed in Harlan county, Ne- 
braska, as intangible class B property. The mortgagee claims 
that payment of the registration fee in Kansas absolves him 
from paying a tax in Nebraska and that he is further excused 
Sheresronts for the reason that the mortgage contains the tax 
clause. 
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“T have advised the county assessor as follows: 


1. The Kansas registration fee attaches to the security 
only and that the debt being made and payable in Nebraska 
was properly assessed as intangible class B property. 


2. The tax clause in the mortgage applies not only to Ne- 
braska real estate and the debt does not escape taxation by 
reason of being secured by foreign real estate.” 


I believe that the word “not” in paragraph 2 of your advice to 
the county assessor, which I have underscored, is an error and should have 
been omitted. Your paragraph 2 should read: 


“The tax clause in the mortgage applies only to Nebraska 
real estate, * * *” etc. 


With this change, I believe your advice to your county assessor is 
correct. 


In the case of Pierson v. Faulkner, 134 Neb. 865, 279 N. W. 813, 
a note given in Nebraska was secured by a mortgage on land in Colorado. 
It contained a tax clause based on section 77-1407. The constitutionality 
of section 77-1407 was raised by the issues, and it was also contended 
that the note was usurious. The precise questions raised by your letter 
were not in issue in that case, but the necessary implication from the 
decision is that the note was taxable in .Nebraska even though the 
mortgage securing it was taxable in colorado. While section 77-1407 
does not specifically limit the provisions of this section to mortgages on 
Nebraska real estate, we believe that it must be construed as in pari 
materia with section 77-701, R. S. 1948, defining and classifying intan- 
gible property, and which specifies “mortgages on real estate situated 
in this state.” 


December 9, 1947 
COUNTY ASSESSOR PROBLEM IN ALL COUNTIES 


Assessors To Work Full Time In All Counties Except Where Abolished 
Validity of L. B. 91 On Question of Act Being Broader Than Title 
Ambiguity Between 32-211 R. S. 43 and L. B. 91 


Mr. W. L. Brennan, County Attorney, Boyd County, Butte: 
You have requested our opinion as follows: 


“We would like to have your opinion as to just how L. B. 91 
of the 1947 Legislature will affect Boyd County, it being a county 
under 6500 population. 


“All of your opinions given on this bill appear to indicate 
that there is to be a FULL time assessor in all counties, unless 
the office has been abolished in counties under 6500 inhabitants. 


“Our understanding of this bill when it was being passed, 
was that it intended to provide a full time assessor in all counties 
over 6500 population, but that in counties under 6500 population 
there would be no full time assessor unless the people voted to 
have a full time assessor. In other words, we would continue with 
our part time assessor as in the past, until such time as a vote 
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was taken on having a full time assessor. However, it is very 
evident that the legislature tripped up on the point of giving the 
people the right to vote on a full time assessor as is provided in 
Sec. 32-211, which appears quite ambiguous. 


“T think you will find on examining the original bill as intro- 
duced, that it provided for a FULL time assessor in counties of 
10,000 and over, while in counties under the 10,000 it gave them 
the option to vote on having a FULL time assessor. However, 
in the amending of the original bill, when it was finally cut down 
to counties under 6500, there were several inadvertent errors 
made. 


“A part of the title reads: ‘to provide that assessors shall 
work FULL time in counties having a population of more than 
6500 inhabitants’., then they also added, ‘to provide that counties 
having a population of not more than 6500 inhabitants shall at 
their option elect an assessor’. Their intent in this last paragraph 
surely must have been to provide for the election of a FULL 
time assessor, as it was in the original bill. 


“Then in Sec. 23-1102, when they set the scale of salaries, 
they again tripped up, as in class (1) counties (up to 2750) they 
provided a salary for a PART time assessor and also for a FULL 
time assessor, while in the class (2) counties (up to 6500) they 
failed to provide for the part time and full time salaries. The 
intent to give counties under 6500 inhabitants the option for a 
full time assessor is surely indicated here although they again 
inadvertently failed to provide for the Class 2 counties as they did 
the Class 1 counties. Both these classes should be in the same 
catagory as far as the provision for salaries of the part time and 
full time assessors is concerned. 


“Sec. 77-1311 states in the last part of the paragraph as 
follows: ‘He shall work FULL time and his office shall be 
separate from that of the county clerk EXCEPT IN COUNTIES 
WHICH DO NOT ELECT A FULL TIME ASSESSOR’. This is 
another indication of the intent to have a part time and full time 
assessor. Our County has always had an assessor and we 
consider him a part time assessor. However, the question of his 
salary is the big problem now, due to the failure of the Legislature 
to set the salary for a part time and a full time assessor as they 
did in Class 1 counties. 


“Taking into consideration all of the provisions of the law as 
passed and considering the fact that a number of counties under 
6500 population now have an assessor with a salary limitation of 
$450.00 and considered to be a part time office in view of the 
salary limitation and extent of duties which have not been 
increased, except as to counties of over 6500 which is specifically 
provided for, i.e. full time,—would you not say that the legislature 
intended that counties under 6500 population shall continue to 
operate on the present basis until they express their wish to 
employ a full time assessor by a vote of the people. 


“Would you not say that the act as finally passed by the 
legislature is broader than the title and as amended at various 
times without sufficient consideration, is wholly inconsistent with 
the title of the act in that it contains express provisions which 
are in direct conflict with the title?” 
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‘We find no ambiguity in Sec. 32-211, R. S. 1948, as amended by Sec. 
9 of L. B. 91 (Laws of 1947, Chap. 250). This section now provides: 


“At the general election in 1950, and each four years there- 
after, there shall be elected a county assessor in each county of 
the state, except in counties having a population of not more than 
sixty-five hundred inhabitants where the office of county assessor 
has been abolished, whose term of office shall be four years, and 
shall commence on the first Thursday after the first Tuesday in 
January following his election; Provided, in any county having a 
population of not more than sixty-five hundred inhabitants, upon 
presentation of a petition to the county board, not less than sixty 
days before any general election, signed by at least ten per cent 
of the electors of the county secured in not less than two-fifths 
of the townships or precincts of said county, and praying 
that the question of electing a county assessor in said county 
be submitted to the electors therein, the county board at 
the next general election shall order the submission of the 
question to the qualified voters of the county. The form of 
submission upon the ballot shall be as follows: ‘Against election 
of county assessor,’ ‘For election of county assessor.’ If a 
majority of the votes cast on the question shall be against the 
election of county assessor in said county, the office shall cease 
therein with the expiration of the term of the incumbent, and the 
duties of the county assessor shall thereafter devolve upon the 
county clerk, and shall be considered as a part of his duties as 
such county clerk. The county clerk shall receive no compensa- 
tion for such duties outside of his regular salary as county clerk.” 


Sec. 32-211 provides a method by which the office of county assessor 
may be abolished in counties having a population of not more than 6500. 
It also reestablishes the office of county assessor in all counties having a 
population of more than 6500 where the office had been previously 
abolished. It does not provide for submitting the proposition of electing 
a “full time” or “part time” county assessor to a vote of the people. At 
no time was there such a provision in L. B. 91. On final passage the 
bill remained completely devoid of any procedure for submitting the 
question of electing a full time or part time county assessor to a vote of 
the people. The only proposition which the bill contemplates being sub- 
mitted to a vote of the people is a proposal to abolish the office of county 
assessor in counties having a population of not more than 6500. Once 
abolished there is no procedure available to restablish the office in such 
counties. 


L. B. 91 on first reading contained several references to part time 
county assessors. Secs. 1, 2, and 3, which prescribe the salary to be paid 
to county assessors in counties having a population of class (1), (2), or 
(3), provided one salary for part time assesors’ and another for full time 
assessors. On April 7 the bill was amended and the provisions prescribing 
the salary paid to part time assessors in counties having a population of 
class (2) and (3) were stricken from the bill. 


The last sentence of Sec. 22 originally provided that the county 
assessor “shall work full time and his office shall be separate from that 
of the county clerk except in counties * * * where the office of county 
assessor shall have been previously abolished.” 


An amendment proposed by the Committee on Enrollment and Review 
and adopted on May 1 added the following language to Sec. 22: “which 
do not elect a full time assessor.” 


—363— 


L, B. 91, as finally enacted, contains only two references to part time 
assessors. The salary provision contained in Sec. 2 (originally numbered 
Sec. 1) is probably a mistake, since corresponding provisions were stricken 
from original Secs. 2 and 3 on April 7. This provision is probably 
ineffective and constitutes surplusage. The other reference is in Sec. 24 
(originally numbered Sec. 22) and was inserted by the Committee on En- 
rollment and Review. - 


The title of an act may be resorted to as an aid in construction, but 
language in the title cannot supply language missing from the bill. 


“The modern writers and authorities generally hold that, in 
ease of doubt as to the meaning of a statute, resort may be had to 
the title of the act as an aid to discover the legislative intent, but 
of course by no means to enlarge the scope of the statute so as 
to include a subject not fairly expressed in the body of the act. 
** * ” State, ex rel. Marrow v. City of Lincoln, 101 Neb. 57, 
162 N. W. 188, cited with approval in Ransen v. Dakota County, 
185 Neb. 582, 288 N. W. 217. 


Our Constitution requires that the subject of a bill “shall be clearly 
expressed in the title.” Sec. 14, Art. III, Nebraska Constitution. An act 
cannot be broader than its title, but it is ordinarily no objection to the 
sufficiency of a title that it is broader than the body of the act. 50 Am. 
Jur. 161, Statutes, Sec. 182. 


It is our opinion that the county assessor in all counties except those 
in which the office has been abolished ‘shall “work full time.” 


December 6, 1947 
LIQUOR CONTROL COMMISSION 
Authority To Regulate Exterior Signs On Licensee’s Premises 
Nebraska State Liquor Control Commission, State House: 


You request our opinion as to your authority to adopt the following 
regulation relating to exterior signs on the premises of liquor licenses: 


“‘Exterior Signs. On and after the 1st day of Juanary, 
1948, no signs of any kind, printed, painted, electric or neon, 
which in any manner advertises or indicates that alcoholic 
liquors, wine or beer are for sale on the premises, shall be at- 
tached to the outside of any licensee’s premises; nor shall any 
such sign be permitted on the outside of any licensee’s premises; 
nor shall any such sign designating, indicating or carrying 
the name of any licensee be permitted whether such sign be 
on or off the licensee’s. premises.’ ” 


The Nebraska Liquor Control Act vests great regulatory powers 
in the Liquor Control Commission. Section 63-116, R. S. 1943, grants 
to the Commission power to regulate “all phases of the control of the 
manufacture, distribution, sale and traffic in alcoholic liquors, except as 
specifically delegated in this act”, etc. Section 53-117 clothes the Com- 
mission “with broad discretionary powers to govern the traffic in 
alcoholic liquors, and to enforce strictly all the provisions of this act 
in the interest of sanitation, purity of products, truthful representations 
and honest dealings in such manner as generally will promote the public 
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health and welfare”, ete. Section 53-1,118 provides: 


“This act shall be liberally construed, to the end that the 
health, safety and welfare of-the people of the State of Nebraska 
shall be protected, and temperance in the consumption of 
alcoholic liquors shall be fostered and promoted by sound and 
careful control and regulation of the manufacture, salé and 
distribution of alcoholic liquors.” 


In addition to these broad general regulatory powers vested in the 
Commission, we find numerous provisions in the act with reference to 
the regulation of the premises on which alcoholic liquors are sold, Sec- 
tion 58-117 empowers the Commission “(6) to inspect, or cause to be 
inspected, any premises where alcoholic liquors are manufactured, dis- 
tributed or sold”; etc. Section 53-129 provides that retail licenses 
shall apply only to the premises described in the application and permit 
removal to other premises only after approval by the Commission and 
the local governing body. Section 53-167, 53-177 and 53-178 contain 
specific restrictions relating to the premises on which liquor licensees 
may operate. This indicates a legislative intent to vest in the Com- 
mission broad powers to regulate the premises on which liquor could 
legally be sold. 


Section 53-118, R. S. 1943, vests the Commission with power to 
regulate the nature and representations made on labels attached to 
containers or packages of alcoholic liquors, and indicates a legislative 
intent to grant regulatory powers to the Commission with respect to 
the advertising of alcoholic liquors. 


In the case of Griffin v. Gass, 133 Neb. 56, 274 N. W. 193, our 
Supreme Court upheld the power of the Commission to control by regu- 
lation the hours for the sale of beer. In the case of Marsh & Marsh v. 
Carmichael, 136 Neb. 797, 287 N. W. 616, the court upheld the authority 
of the Commission to regulate the nature, form and size of bottles 
used for alcoholic liquors. Such regulations were upheld by the court 
to be reasonable and within the power of the Commission to promulgate. 


I am of the opinion that the proposed rule relating to signs is within 
the statutory authority of the Commission to adopt if, in its discretion, 
it sees fit to do so. 


December 9, 1947 
COOPERATIVE CREDIT ASSOCIATIONS 


Authority Of Shareholder Notary Public To Take 
Acknowledgments On Instruments When Association Is A Party 


Mr. J. Floyd McLain, Director, Department of Banking, State House: 


4 Your have requested our opinion as to whether a notary public, who 
is also a shareholder in a cooperative credit association, is disqualified 
from taking acknowledgments to real estate mortgages securing notes 
payable to the association. 


In Anderson v. Cusack, 115 Neb. 648, 214 N. W. 78, the court held that 

a notary public who was also a stockholder in a bank was disqualified 

see iacnet) acknowledgment to a mortgage carrying a note payable to 
i@ Dank. 
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It is our opinion that a notary public, who is also a stockholder im 
a cooperative credit association, is disqualified from taking acknowledg- 
ments to instruments to which the association is a party. 


December 10, 1947 
PRIMARY ELECTIONS 
Requiring Petition To Include Affidavit Of Cireulator 
Mr. Frank Marsh, Secretary of State, Capitol Building: 


You have requested our opinion as to whether Sec. 32-1143, R. S. 
1948, authorizes the Secretary of State to require the petitions filed 
Duran to primary election law include an affidavit executed by the 
circulator. ‘ 


Sec. 32-1143, R. S. 1948, directs the Secretary of State and the 
Attorney General to “prepare all forms necessary” to carry out the 
provisions of Article 11, Chapter 32. This section does not authorize the 
Secretary of State to require affidavits to be included in such petitions 
unless the statute relating to the petition requires such an affidavit. 


It is our opinion that Sec. 32-1143, R. S. 1943, does not authorize the 
Secretary of State to require that affidavits be included in petitions 
filed pursuant to the primary election law. 


December 12, 1947 
TAXATION 


Tax Status of Cylinders, And Regulators of Gas Co. For 
Supplying Gas To. Consumers In Buildings 


Mr. Robert M. Armstrong, State Tax Commissioner, Capitol Building: 


You have requested our opinion as to the tax situs of cylinders, stands, 
and regulators owned by an oil company and used to supply gas for fuel 
purposes to buildings not connected with or serviced by city distribution 
systems. ‘You state that cylinders filled with gas are delivered to the 
consumer and installed by a dealer; that empty cylinders are removed by 
the dealer and returned to a bottling plant to be refilled with gas; that 
the cylinders, stands, and regulators are leased to the consumer. 


The cylinders, stands, and regulators in question serve the purpose of 
a distribution system between the.bottling plant and the consumer. In 
reality, they are a part of the equipment of the bottling plant. 


See. 77-1202, R. S. 1948, provides that personal property “having local 
situs, like grain elevators, lumber yards or any established business, shall 
be listed and assessed at the place of such situs.” 


It is our opinion that cylinders, stands, and regulators such as are 


‘described in. your letter have the same tax situs as the bottling plant to 
which the empty cylinders are returned for the purpose of being refilled. 
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December 16, 1947 
VITAL STATISTICS BUREAU 


Correcting Incomplete Delayed Birth Registration Certificates 
Bureau To Collect One Dollar Fee For Each One 
Construction of L. B. 538, Laws °47 


W. S. Petty, M. D. M. P. H., Director, Department of Health, State of 
Nebraska, Lincoln: 


You have requested our opinion as follows: 


“May we have your opinion on the following question in 
accordance with L. B. 538. 


“Are county judges who are the authorized officers to issue 
delayed birth certificates required to comply under L. B. 538 
for the correction of delayed birth certificates filed by their 
respective courts, as set forth in Section 71-617, 18, 19, 20, 21, 
22, 28, and 24. 


“For example a county judge’s secretary makes a typo- 
graphical error in setting down the information in the delayed 
birth certificate or some other minor clerical error. 


“Most of the county judges are complaining because they 
have no funds available to pay the fee of one dollar to file the 
affidavit as required by the law.” 


L. B. 588 (Laws 1947, Chap. 234) prescribes the procedure for 
correcting erroneous or incomplete birth or death records in the Bureau 
of Vital Statistics of the Department of Health. Sec. 5 of L. B. 538 
provides: 


“The Department of Health shall charge and collect a fee 
of one dollar for each proceedings had under the provisions of 
section 1, whether the same is had solely in the bureau or after 
a decree of the county judge is made and filed with said bureau 
together with an abstract ordering a change of a record in the 
Bureau of Vital Statistics. The department shall collect a fee 
of fifty cents for a certified copy of the corrected record. All 
fees so collected shall be paid into the state treasury and, by 
the State Treasurer, shall be credited to the “Department of 
Health, Bureau of Vital Statistics Fund,” Which fund shall be 
used for the purpose of administering the correction of vital 
records, if and when appropriated by the Legislature for that 
purpose.” 


It is our opinion that L. B. 588 is applicable to the correction of 
erroneous or incomplete “certificates of delayed birth registration” and 
that a fee of one dollar must be collected by the Bureau of Vital 
Statistics for correcting such a record. 


December 16, 1947 
COUNTY MAIL ROUTE ROADS, RURAL AND STAR MAIL 


Duty of Counties To Repair Roads, Including Graveling 
Order of Improvement; Discretion As To The 80% & The 20% 
Construction of L. B. 195, Laws ’47 
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Mr. Joseph Ach, County Attorney, Friend: 
You have requested our opinion as follows: 


“T have some inquiries relative to the Shroeder Mail Route 
bill, being L. B. 195, enacted by the 1947 legislature. The bill 
under section 61 provides in part: 


‘A part of a rural mail route and star mail route within 
the county, but originating outside of the county, shall take 
its position in the progression of this improvement program.’ 


(1.) “In Saline County we have all of the towns located 
along the outer edge of the county and as a result about helf 
of our mail routes extend into other ccunties. Assuming that 
one of the routes which leaves the Village of Dorchester and 
commences northward until it comes to the Seward County line 
and assuming it is four miles to the Seward County line and the 
four miles are all graveled so that there is no graveling to be 
done on that particular route on the beginning thereof in Saline 
County. Will the following miles on that route have to await 
graveling by Seward County until Seward County has graveled 
the first five miles of every mail route originating in towns of 
Seward County? 


(2.) “If Seward County fails or refuses to gravel any of 
the roads on this route, what, if any, remedy is there for com- 
pelling them to do so? 


(3.) “Is there any discretion whatever given by this bill 
to the county board in the graveling of mail routes so as to 
enable them to connect a mail route which is now graveled from 
both ends leaving but one mile in the center thereof not graveled, 
or does the county board have to wait with the graveling of this 
one mile until every other mail route in the county has an 
scot aene number of miles graveled from the start and from the 
end? 


1. The “order of improvement” prescribed in Sec. 6 of L. B. 195 
(Laws 1947, Chap. 144) governs expenditure of eighty per cent of the 
money placed in the special mail route road fund, but does not control 
the expenditure of the remaining twenty per cent ‘of the money, nor the 
expenditure of money in other funds. 


2. The Supreme Court has held that a county board may be 
compelled by a writ of mandamus to repair a public highway. State, ex 
rel Drapen v. Freese, 147 Neb. 147, 22 N. W. 2d 556. Sec. 39-222, R. S. 
1943 as amended by Sec. 10 L. B. 195, requires that county highway 
officials give preference to the repair of mail route roads. In a proper 
‘case, the duty to repair might include the application of gravel. 


8. The “order of improvement” prescribed in Sec. 6 was expressly 
designed to eliminate the discretion of the county board in the expendi- 
ture of eighty per cent of the special mail route road fund. The dis- 
cretion of the county board is limited to the expenditure of the other 
twenty per cent of the fund. 
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December 18, 1947 
WAGE ASSIGNMENTS BY PUBLIC OFFICIALS AND EMPLOYEES 


Withholding Wages or Salaries For Group Insurance Coverage 
Constitutionality of Legislation Authorizing Such Assignments 


Hon. Frank Marsh, Secretary of State, State House: 


We have your letter of November 25 which inquires as to the 
constitutionality of legislation which would permit wage assignments 
by public officials and employees for the purpose of effecting group 
insurance coverage of such employees. 


We have examined the proposed bill and assume from your letter 
that it is being submitted to the statute revisor for suggestions with 
regard to form, title, and wording. We therefore confine our com- 
ments to the question of whether the legislature may properly enact 
legislation to the general effect proposed by the bill. 


The reason for the rule against wage assignments in that they 
are against public policy in that an employee might render less ser- 
vice or less satisfactory service to the state when he had assigned the 
fruits of such work to another. 


The Supreme Court of Nebraska in a case of Department of Bank- 
ing v. Foe, 268 N. W. 264, 136 Neb, 422, considered the constitutionality 
of an act which allowed garnishment of the salaries of public officials. 
Prior to the enactment of the law there considered, and prior to such 
holding, the garnishment of an official’s salary was not permitted as 
being against public policy. 


In the opinion of the above cited case the court states: 
“‘The matter of the public policy of the state is entirely 


in the hands of the Legislature, except as restrained by the 
Constitution.’ Such is the law in this state.” 


No constitutional provision forbids the assignment or the with- 
holding of wages or salaries, and it is therefore our opinion that the 
legislature may enact into law provisions of the nature set forth in 
your bill and that the same would be a valid and constitutional 
enactment. 


Sec. 81-901, R. S. 1945 as amended by L. B. 192 of the 1947 
legislature is an example of a law which permits the withholding of 
portions of wages or salaries for the purpose of paying individual 
income tax. 


December 18, 1947 
TAXATION 


Taxability Of Autos Furnished To Disabled Veterans 
Construction Of Public Law 663, 79th Congress 


Mr. Louis Eby, Director, Dept. of Veterans Affairs, State House: 
—369— 


We have received your letter of December 16 which inquires 
whether an automobile furnished under Public Law 663, 79th Congress 
and still in the possession of the original recipient, is includible in 
or exempt from personal property taxes in the various counties of 
the state. A portion of the law reads as follows: 


“There is appropriated $30,000,000 to enable the Admini- 
strator of Veterans’ Affairs to provide an automobile or 
other conveyance, at a cost per vehicle or conveyance of not 
to exceed $1,600, including equipment with such attachments 
and devices as the Administrator may deem necessary, for 
each veteran of World War II who is entitled to compensation 
for the loss, or loss of use, of one or both legs at or above 
the ankle under the laws administered by the Veterans’ Ad- 
ministration * * *” Title 38, Chapter 5, Section 252, U.S.C.A. 


The general law which exempts payments of benefits made to or 
on account of the beneficiary of any of the laws relating to veterans 
is Section 434a of Title 38, U.S.C.A. which provides in part as follows: 


“Payments of benefits due or to become due shall not be 
assignable, and such payments made to, or on account of, a 
beneficiary under any of the laws relating to veterans shall 
be exempt from taxation, shall be exempt from the claims of 
ereditors, and shall not be liable to attachment, levy, or 
seizure by or under any legal or equitable process whatever, 
either before or after receipt by the beneficiary. * * *” 


It is our opinion that the automobile or other conveyance is, when 
in the possession of the original recipient, a benefit within the meaning 
of the latter statute. It is therefore exempt from taxation by the 
state or any subdivision thereof, and taxes should not be assessed 
against it. 


December 15, 1947 
COUNTY JUDGES 


Possibility of Salary Increases Being Operative 
Before Time Specified In Each Legislative Act 
Construction of L.B. 420, Laws °43 and L.B. 370, Laws °45 
And L.B. 470, Laws ’47 


Mr. Lloyd L. Pospishil, Schuyler: 


We have yours of December 11 requesting an interpretation of L. B. 
420 of the 1943 Legislative Session, and of L. B. 370 of the 1945 Legisla- 
tive Session, and you say: 


“The salary increase was from $1900.00 per year to $2050.00 
per year, and our County Judge is of the opinion that he would 
be entitled to this additional salary for the remainder of his 
term after the law went into effect, especially in view of the 
late decision handed down by the Supreme Court in State ex 
rel Johnson vs. Marsh, reported in 18 S.C.J. 1. Also, whether 
or not he would be entitled to the additional salary for a similar 
period, pursuant to Legislative Bill 370, passed by the 1945 
Session of the Legislature, increasing the salary from $2050.00 
per year to $2100.00 per year. The latter Legislative Bill has 
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the same provision that Legislative Bill Number 470 of the 1947 
Session of the Legislature contains, to the effect that the act 
shall not take effect until after the expiration of the present 
terms of the Judges concerned.” 


The Constitution, Art. III, Sec. 19, provides in substance that the 
salary of any public officer whose compensation is fixed by the Legisla- 
ture subsequent to the adoption of the constitutional amendment, may 
not be increased or diminished during his term of office. 


By the terms of Sec. 4, L. B. 420, 1943, the salary of the county 
judge of your county was increased, but Sec. 25 of that bill provided: 


“The provisions of section 2 to 10, inclusive, of this act shall 
not apply to an incumbent holding an elective office at the date 
this act becomes effective, but such incumbent for the balance 
of his term shall be paid the salary at the rate provided by law 
when he qualified for office.” 


By the terms of section 2, L. B. 370, 1945, the salary of the county 
judge of your county was increased, but section 12 of the bill provides: 


“The provisions of this act shall not apply to an incumbent 
holding an elective office at the date this act becomes effective, but 
such incumbent for the balance of his term shall be paid the 
salary, at the rate provided by law when he qualified for the 
office. 


You make reference to State ex rel. Johnson vs. Marsh, 18 S.C.J. 
1, 149 Neb. 1, but in that case only sections 1 and 2 of L.B. 470, 1947 
were involved. The wording of section 1 is as follows: 


«e * * Such salaries from and after the effective date of 
this act shall be as follows: * * *.” 


The above case applied only to the Governor and members of the Supreme 
Court; sections 3 and 4 of the same bill apply to District Judges, but 
contain the provision that the increase of salary shall not become ef- 
fective until the expiration of the present term. 


The distinction and difference between the provisions of the statutes 
which the court interpreted in the above case, and the provisions of 
L. B. 420, 1948, and L. B. 370, 1945 is at once apparent. 


By the provisions of the Constitution, a legislative act, unless en- 
acted with the emergency clause, takes effect three calendar months af- 
ter the adjournment of the session at which it was enacted, Art. III, sec- 
tion 27, but as a law it becomes operative according to its terms. See 
State vs. Stuht, 52 Neb. 209, 71 N. W. 941, which held: 


“A law is not open to the criticism that separate provisions 
of it take effect at different dates if as an entirety it becomes 
of effect and operative on a fixed date, notwithstanding, as to 
some persons or matters affected by it, the law is of full opera- 
tion immediately upon its passing into effect, and as to others 
its operation is not so full and complete until in the future on 
the happening of some stated contingency.” 


It seems clear that the increase of the slary of the county judge will 
not be operative until the time specified in the act granting it. 
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December 19, 1947 
RECLAMATION DISTRICTS 


Road Department Determining Sufficiency of Organization 
Petition In Re Qualification of Signers 
Construction of L.B. 350, Laws ’47 


Hon. Wardner G. Scott, State Engineer, Department of Roads and Ir- 
rigation, State House: 


We have yours of December 18th in which you say: 


“In accordance with Section 4 of the Reclamation District 
Act, Legislative Bill 850, Sixtieth Session, Nebraska Legisla- 
ture, a petition for the formation of the Nebraska Mid-State 
Reclamation District has been filed with this department. Ac- 
cording to the petition and supporting data furnished by peti- 
tioners, more than the requisite number of signatures have been 
affixed and other statutory requirements have been met. 


“The act authorizes this department to issue an order estab- 
lishing a district if it appears that the petition meets the require- 
ments of the act and certain other conditions exist. Subsection 
(6), Section 4 of the act provides that: 


“nm determining whether the requisite number of land- 
owners have signed the petition, the department shall be 
governed by the names as they appear upon the tax roll 
which shall be prima facie of such ownership.’ 


“I should like to have your opinion as to what is intended 
by the foregoing language. Is it the duty of the department to 
compare the names on the petition with those on the tax rolls, 
or sheuld they be accepted as correct in the absence of evidence 
to the contrary?” 


By the terms of L.B. 350, 60th Session, a reclamation district must 
originate by the filing of a petition in the office of the Department of 
Roads and Irrigation. This petition must be signed by at least the 
owners of thirty per cent of the acreage of lands to be included in the 
district, and each tract or tracts, and total acreage must be listed oppo- 
site the name of the signer. Sec. 4. 


Subsection (8) of Sec. 4 provides that a general description of the 
territory to be included in the proposed district must also appear in the 
petition, sufficient so that a landowner could ascertain whether his prop- 
erty is within the territory of the proposed district. 


Thus an acreage percentage is determineable by your department from 
the face of the petition. 


Subsection (6) of Sec. 4 contains the provision quoted in your letter, 
but we note that Sec. 7 contains the provisions for the filing of a peti- 
tion of protest against the creation of such district and subsection (1) 
thereof contains identical requirements for the petition of protest as for 
the original; however, we do not find in Sec. 7 the provision quoted in 
your letter. It seems clear that the Legislature could not have intended 
your department to make a check of the tax rolls in the first instance 
end permit a petition of protest to be filed without such a check being 
made. 


We think that the petition as filed should be accepted at face value 
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since the percentage of acreage is readily determinable therefrom and 
that it is only if an attack is made as to the requisite signatures that 
your department is required to go to the expense and trouble of further 
investigation, but if it does so it must be governed by the names as 
they appear upon the tax roll. 


December 19, 1947 
SCHOOL DISTRICTS OF MORE THAN 150 PUPILS 


Publication Of Annual Estimates And Of Claims And Proceedings 
Procedure To Become Art. VI School 
Applicability Of L. B. 115 Or L. B. 128, Laws 1947 
To Either Art. VIII Or To Art. XXIV Schools 


Mr. Frederick H. Wagener, County Attorney, Lincoln: 
You request our opinion as follows: 


“Please be advised that our County Superintendent of 
Schools is concerned over the applicability of L. B. 115 to 
certain type of schools in our county, and we would appreciate © 
an opinion based on the following facts. 


“L. B. 115 is new in effect and requires Article VI school 
districts to publish their budgets. L. B. 128 is also in effect 
and requires Article VI school districts to publish their claims 
and proceedings. Both L. B. 115 and L. B. 128 carried the 
emergency clause. 


“Lancaster County has two Article VIII schools and two 
Article XXIV schools. These two types of schools are not 
mentioned in either of the above mentioned bills. Article VIII, 
Chapter 79, pertaining to rural high schools is an act complete 
within itself. Article XXIV, Chapter 79, pertaining to con- 
solidated high school districts is not complete within itself. 


“Are L. B. 115 and L. B. 128 applicable to Article XXIV 
schools?” 


Article 6 of Chapter 79, Revised Statutes of Nebraska, 1943, permits 
school districts containing more than one hundred fifty children between 
the ages of five and twenty-one year’s to elect six trustees if the district 
shall so determine at an annual meeting by a vote of a majority of the 
voters attending such meeting. Such districts are commonly referred 
to as Article VI districts and are organized and governed by the pro- 
visions of Article 6, Chapter 79, R. S. 1943, and amendments thereto. 


Article 8, Chapter 79, R. S. 1948, pertains to the establishment and 
government of rural high schools. Article 24, Chapter 79, R. S. 1943, 
pertains to the formation and government of consolidated school districts. 


It will be noted that although a school district must contain at 
least one hundred fifty children between the ages of five and twenty- 
one years in order to organize as an Article VI school, the mere fact 
that it contains the requisite number of school children does not make 
it an Article VI school. It must vote to become an Article VI school 
before it can be so classified. 
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From an examination of the title and provisions of L. B. 115 (Chap. 
‘275, Laws 1947) and of L. B. 128 (Chap. 274, Laws 1947), I find that 
L. B. 115 amends Sections 79-608 and 79-609, both pertaining to 
Article VI schools, and contains a third section which clearly pertains 
only to Article VI schools. Likewise, L. B. 128 amends Section 79-604 
and contains a second section which merely makes violations of the 
first section of the act a misdemeanor and provides a penalty. In 
other words, both acts are amendatory of statutes pertaining only to 
Article VI schools. It is our opinion, therefore, that neither L. B. 115 
or L. B. 128 applies either to Article VIII or to Article XXIV schools. 


December 22, 1947 
LIQUOR LICENSES TO RAILROADS 


Conducting Inter-railroad Service 
License To One Railroad Covers All Cars Operated In 
Nebraska Without Regard To Ownership Of Such Cars 


Mr. R. E. Brega, Chairman, Nebraska Liquor Control Commission, State 
‘House: 


You request our opinion on the question raised in a letter from the 
Chicago, Burlington & Quincy Railroad Company to the Commission 
which reads as follows: 


“This company has procured Nebraska State liquor licenses 
to protect all cars owned and operated by the CB&Q Railroad 
selling alcoholic beverages within the State of Nebraska. 


“We expect to shortly inaugurate inter-railroad service 
through between Chicago, Illinois and Oakland, California and 
for which dining, lounge, and coffee shop cars of two neighbor- 
ing railroads will operate over our line in and through the 
State of Nebraska, and it is expected that these cars will dis- 
pense alcoholic beverages. Question has arisen as to whether 
or not these cars of foreign line ownership may be considered 
as CB&Q cars while in the State of Nebraska, and whether or 
not it will be required that they have state licenses issued in 
the name of the owning line.” 


Section 53-123, R. S. 1948, granting authority to the Nebraska 
‘Liquor Control Commission to issue certain classes of liquor licenses, 
contains the following provisions pertaining to railroad companies: 


«“* * * (5) The commission may issue a license to any dining 
car company, sleeping car company or railroad company oper- 
ating in this state, which shall authorize the holder thereof to 
keep for sale and to sell in its dining cars, sleeping cars, buffet 
cars, observation cars, and any other cars, used for transporta- 
tion or accommodation of passengers, alcoholic liquors for con- 
sumption therein. * * * Only one such license shall be required 
for all cars operated in this state by the same owner; and no 
further license shall be required or tax levied by any county, city 
or village for the privilege of selling alcoholic liquors for con- 
sumption in such cars. * * *” (Emphasis supplied.) 


It is our opinion that the license to the Chicago, Burlington and 
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Quincy Railroad Company covers all cars operated by that company in 
this state without regard to the ownership of such cars. 


December 22, 1947 
ASSISTANCE LIENS 


Authority Of Board To Release Lien To Permit Purchase 
By Recipient Of Another Home 


Mr. Neil C. Vandemoer, Director of Assistance, Capitol Building: 
You request our opinion as follows: 


“A question has arisen with regard to the authority of a 
county board, with the approval of the Board of Control to 
release a lien for old age assistance payments in order to permit 
a recipient to sell real estate and purchase a second home. 


“This Department, since the amendment of Section 40-117, 
Revised Statutes of Nebraska, by the 1945 Legislature, has 
proceeded on the theory that a homestead of a recipient of old 
age assistance is subject to the claim for reimbursement of old 
age assistance payments unless the recipient leaves ‘surviving 
either a wife or husband, or a minor child, or an adult dependent. 
blood relative who is mentally incompetent or physically incapaci- 
tated from earning a livelihood.’ This theory has been consist- 
ently upheld by those Nebraska courts who have passed on it. 


“We now assume that since the claim for reimbursement 
of old age assistance payments has been secured by a lien (L. B. 
546, 60th session of the Nebraska Legislature), that the lien 
will also attach to the homestead of a recipient who does not. 
‘leave surviving either a wife or husband, or a minor child, or 
an adult dependent blood relative who is mentally incompetent 
or physically ineapacited from earning a livelihood.’ 


“We anticipate that there will be a considerable number of 
requests asking that a recipient be permitted to either trade or 


sell his home in order to obtain or purchase a home elsewhere. 
* * 


“We now ask whether it is possible for a county board, 
with the approval of the Board of Control, to release a lien 
against property owned by a recipient of old age assistance in 
order to permit its sale in those cases where the recipient ex- 
pects, in a short period of time, to reinvest the proceeds in a 
second home. Thank you for your help in this matter.” 


Section 68-215, R. S. 1943, as amended by L. B. 546 (Chap. 221, 
Laws of 1947) provides: 


“* * * (3) The county treasurer shall, when directed by 
the county board, release and discharge liens upon real estate 
which arose out of payment of old age assistance, * * *” etc. 


We find no statutory provisions which requires that the claim for assis- 
tance be paid as a condition precedent to the release of the lien. If the 
county board had no authority to release such liens except upon payment 
and satisfaction of the claim which it secures, cases would frequently 
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occur where the sale or exchange of real estate would be prevented 
because of the inability of the vendor to give good title, even though such 
sale or exchange benefited both the recipient and the donor of assistance. 
The legislature has not imposed such a restriction, as far as we are 
able to ascertain, and it is our opinion that the release of assistance 
liens has been left to the sound discretion of the Board of Control 
acting through the several county boards, and that a county board, with 
the approval of the Board of Control, may order the county treasurer 
to release old age assistance liens in the cases you mention. 


December 22, 1947 
STATE FIRE MARSHAL 


Jurisdiction To Make And Enforce Regulations For 


Tank Wagons And Transports Carrying Liquified Petroleum Gases 
Mr. E. C. Iverson, State Fire Marshal, Capitol Building, Lincoln: 


You write as follows: 


Sec. 


“The question has been raised ‘Will the enforcement of the 
rules and regulations for the liquified petroleum gas tank wagons 
and transports doing business within the state come within the 
jurisdiction of this office?’. 


“The portion of L. B. 234 states the Fire Marshal shall 
enforce all laws of the state relating to (designing, constructing, 
location for installation, and operation of equipment for the 
storing, handling and utilization of liquified petroleum gas). 


“T will appreciate receiving your opinion. If this portion 
of the law which states installation and operation of equipment 
for storing and handling is meant to place the responsibility of 
enforcing the regulations pertaining to tank wagons and trans- 
ports under the supervision of this office.” 


81-502, R. S. 1948, as amended by L. B. 234 (Chap. 318, Laws of 


1947), provides: 


Sec. 


See. 


“It shall be the duty of the State Fire Marshal, under 
authority of the Governor, * * * (8) after a careful study and 
investigation of relevant data bearing thereon, to promulgate, 
alter and enforce rules and regulations covering * * * (d) design, 
construction, location, installation and operation of equipment 
for storing, handling and utilization of liquified petroleum gases, 
specifying the odorization of said gases and the degree thereof; 

ete. 


66-301, R. S. 1948, provides as follows: 


“The Department of Agriculture and Inspection and its 
authorized agents shall enforce all laws of the State of Nebraska 
relative to the distribution and sale of petroleum products within 
the state; Provided, however, that this shall not be construed to 
mneinee wea laws delegated for enforcement to the State Fire 

arshal. 


66-304, R. S. 1943, requires the Department of Agriculture and 
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Inspection to “inspect and test * * * products of petroleum manufactured, 
sold or offered for sale in this state for illuminating, heating, cleaning and 
power purposes”, etc. 


Art. 1, Chap. 66, R. S. 1943, provides certain general requirements 
as to receptacles and containers of explosive liquids and gases, and 
provides penalties for their violation. The enforcement of these laws is 
not assigned to any specific governmental agency and presumably are to 
be enforced by the regular law enforcement officers. 


It appears that the Legislature intends to vest in the Department 
of Agriculture and Inspection general power to enforce the laws regulating 
the distribution and sale of liquified petroleum gases but grants to the 
State Fire Marshal authority to make regulations and enforce the laws 
for the prevention of fires. 


It is my opinion that tank wagons and transports used in carrying 
liquified petroleum gases would come within the term “equipment for * * * 
handling and utilization of liquified petroleum gases’’, and that your office 
would have jurisdiction to make and enforce regulations relating to them 
insofar as such regulations are reasonably necessary to eliminate fire 
hazards and prevent fires. 


December 28, 1947 
MUNICIPAL RETIREMENT SYSTEM 


Construction Of Law Regarding Years of Service In Relation 
To Retirement For Total And Permanent Disability 
Also As To Data And Methods In Determining 
Past Service Credits 


Mr. Glenn I. Anderson, Director, Municipal Retirement System, State 
House: 


With reference to the municipal retirement law, you quote from 
Section 19-2039, R. S. Supp. 1945, and inquire as follows: 


“J, 19-2039, Section 1, Parts 1 and 2. 


“Sec. 1. ‘Any participant whose employment by all employers 
is terminated on or after the attainment of age fifty-five, re- 
gardless of cause, or because of permanent and total disability, 
regardless of age, shall be entitled to a retirement annuity 
beginning on the date specified by such participant in a written 
application therefor, if: 


“(1) ‘The date upon which the annuity begins is not prior 
to: The date of final termination of employment of such par- 
ticipant, the date thirty days preceding the receipt of such 
application by the board, or the date one year after the effective 
date or participation of the employee;’ 


“(2) ‘The participant has (a) attained at least age sixty- 
five or (b) attained at least age fifty-five and has completed at 
least fifteen years of total service for participating departments, 
has terminated employment with the consent of the employing 
municipality, and is not receiving nor entitled to receive any 
regular compensation for personal services currently performed 
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under any continuous employment elsewhere;’ 
* * * * * * * * * * 


“We would appreciate very much your reviewing this section 
and advise us as to whether or not a person must be 55 years of 
age and have 15 years of prior service in order to be entitled 
to a benefit on account of disability, or whether said disability 
benefit can be paid regardless of age and length of service.” 


We do not construe Section 19-2039, R. S. Supp. 1945, as requiring 
a participant whose employment has been terminated because of total 
and permanent disability to be fifty-five years of age and to have 
completed 15 years of service in order to be entitled to disability benefits 
under the municipal retirement law. 


Section 19-2039 provides for three distinct cases in which participants 
are entitled to retirement annuities under this law: 


1. On reaching age 65 years, regardless of length of 
service (beyond one year); 


2. On reaching age 55 years, if he has completed at least 
15 years prior service; 


8. On termination of employment for total and permanent 
disability, regardless of age, and regardless of period of service 
after one year. 


Of course employment must have been terminated in all of these 
cases, and the other conditions of the law must be met, but we think 
it is clear that the legislature did not intend to require that participants 
whose employment is terminated because of total and permanent dis- 
ability should also have attained the age of fifty-five years and have 
fifteen years prior service to be eligible to benefits under the act. 


You further inquire as follows: 


“Section 19-2013 of this act defines prior service as con- 
tinuous employment excluding six months. In Section 19-2022 
accumulative prior service credits are defined as the amount 
purchased by 1% times the accumulated normal contributions, 
which would have been made by an employee during the en- 
tire period of prior service of the employee. 


“Section 19-2027 defines prior service annuity as that 
portion of the retirement annuity arising out of contributions 
for prior service. 


“Part 1 of Section 19-2037, in defining the revenue to be 
received, speaks of amortization, ‘of the remaining obligation 
for prior service credits granted by such municipality.’ 


“Section 19-2040, Part 4, again defines the amount of prior 
service annuity to be granted. Most of these sections which I 
have indicated, seem to intend to provide that the amount of 
past service credits for each municipality will be the same for 
the same period of past service. However, the wording of 
19-2037, Part 1 seems to indicate that the municipality has some 
discretion in the amount of past service credit to be granted. 


“We would like to know whether a municipality does have 
such authority, or whether all past service credits shall be 
calculated in accordance with the other provisions of the act.” 
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As we interpret the Act, the municipality is without discretion as to. 
the amount of past service credit to be granted, and must determine 
such past service credit in accordance with the procedure and formula 
prescribed by the Act. The amount of past service credit will vary as 
to individuals and as to municipalities because of the variance in the 
data from which the prior credit service is determined, but the mathe- 
matical. and acturial operations must be uniform throughout the system 
and must be based on data obtained in conformity with the provisions of 
the Act. If each municipality were granted discretion in determining 
either the data or the methods used in determining past service credits, 
both the employees and the taxpayers of such municipality would appear 
to pave! just cause for complaint whenever a deviation from the law 
occurred. 


December 24, 1947 
BANKING DEPARTMENT 
Issuing Licenses To Cooperative Credit Associations Without Charge. 
Mr. J. F. McLain, Director of Banking, State House, Lincoln: 
You write: 


“From time to time this department is requested in accord- 
ance with the provisions of Section 21-1313, Revised Statutes of 
Nebraska, 1943, to issue a license to executive officers of co-oper- 
ative credit associations. We are unable to determine that any 
of the provisions of Sections 21-1308 to 21-1332 inclusive eontem- 
plate that a fee shall be collected when such license is issued. 


“Section 8-602 in part provides that the Director of Bank- 
ing shall charge and collect fees for certain services rendered. 
Subsection 6 of the statute states, ‘for issuing a banker’s license, 
$2.50’. This fee is collected when issuing a license to an execu- 
ae officer of a bank pursuant to the provision of Section 
8-169. 


“Does the statute contemplate that the department shall 
charge and collect fees for the service of issuing a license to 
an executive officer of a co-operative credit association?” 


A cooperative credit association is not a “bank” or “banking corpor- 
ation” as defined by Section 8-112, R. S. 1948, although its functions 
are similar to many of those performed by a bank. It is, however, a 
legal entity separate and distinct from a bank or banking corporation, 
organized under its own laws, subject to regulations and restrictions 
peculiar to it and enjoying unique rights and_ privileges. It is our 
opinion that the provision of Section 8-602, R. S. 1943 authorizing the 
charge of a fee of $2.50 for issuing a banker’s license does not apply 
to officers of a cooperative credit association. 


As you point out, Section 21-1315, R. S. 1948, requires each active 
executive officer of a cooperative credit association to obtain a license 
from the Department of Banking. However, we find no statute which, 
either expressly or by reasonable implication, authorizes the Department 
of Banking to charge a fee for issuing such license. In the absence of 
such statutory authority, it is our opinion that the Department must issue 
licenses to active executive officers of cooperative credit associations 
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without charge. See Red Willow County v. Smith, 67 Neb. 218, 93 N. W. 
151. 


December 28, 1947 
WATER DIVISION RIGHTS IN RIVERS OF NEBRASKA 


Relative Rights Of Appropriators And Riparians Even 
To The Detriment Of Communities, Fish And Wild Life 


Mr. Paul T. Gilbert, Executive Secretary, Game, Forestation & Parks 
Commission, State House: 


You have asked our opinion as to whether various federal and state 
agencies and instrumentalities have “authority to divert all of the water 
from a river within this state to the detriment of the communities 
downstream and the destruction of the fish and wildlife in the stream.” 


Our Constitution, Artiele 15, section 6, establishes the following re- 
lationship of rights in public streams where there is a shortage of water 
for all purposes: 


“Priority of appropriation shall give the better right as 
between those using the water for the same purpose, but when 
the waters of any natural stream are not sufficient for the use 
of all those desiring to use the same, those using the water 
for domestic purposes shall have preference over those claim- 
ing it for any other purpose, and those using the water for 
agricultural purposes shall have the preference over those 
claiming it for manufacturing purposes.” 


It has been held by our Supreme Court that the “use of a stream 
in the ordinary way by a riparian owner for drinking and cooking 
purposes and for watering his stock is a domestic use.” Crawford Co. 
vy. Hathaway, 67 Neb. 325, 93 N. W. 781. 


It is generally recognized that the paramount right to water exists 
for domestic use. In 67 C. J. 695 it is stated: 


“Grounded on actual necessity, so long as his use of the 
water is reasonable in manner and extent, a riparian proprietor 
is entitled to take from the stream so much water as may be 
required for his natural wants, or for domestic purposes, such 
as washing, drinking, cooking, and other household uses, or 
for watering his animals, regardless of the effect on other 
riparian owners lower down the stream as diminishing their 
supply, and even though thereby all the water consumed. This 
right is not dependent on whether the dwellers occupy homes 
or hospitals, or are sheltered by tents, or live in the open, and 
the same rule has been held applicable, to a modified extent, 
to municipal and other waterworks having the rights of riparian 
proprietors.” 


Our Constitution clearly recognizes “agricultural purposes” as the 
highest use of water next to domestic use. Accordingly our statutes 
dedicate the use of our streams to this purpose by “appropriation”. R. S. 
1943, Section 46-202 et seq. 


At no place in our Constitution nor in our statutes does there 
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appear any limitations upon the use of water for any of the purposes 
above mentioned in order to preserve fish and wild life and protect 
others interests in streams. 


It cannot however be said that appropriation rights have entirely 
eliminated the rights of riparian owners living along the streams to 
a continued reasonable access to and use of a live stream. In Meng v. 
Coffey, 67 Neb. 500, 93 N. W. 713 the court said: 


“* * * the appropriation doctrine unregulated by minute 
legislation is unsuited and inapplicable to the state as a whole, 
but a consideration of some of its incidents will make such con- 
clusion manifest. Under such doctrine the first appropriator 
may appropriate the entire flow of a stream, if used in proper 
irrigation. Hammond v. Rose, 11 Colo. 524, 19 Pac. 466, 7 Am. 
St. Rep. 258, Drake v. Earhart, 2 Idaho, 716, 23 Pac. 541. Also 
a nonriparian may appropriate and get an exclusive right to 
the whole water of a stream for nonriparian lands. Hammond 
v. Rose, supra. It must be clear that such rules are not ap- 
plicable to this state at large. Land along streams has been 
bought and sold and titles have been acquired for many years 
throughout the older portions of the state in reliance upon the 
rights and advantages incident to ownership of riparian property. 
The application of the rules of the common law in this state 
having been undoubted so long, the results of suddenly over- 
turning them and permitting the first comers to get all the 
water from the several streams in the older parts of the state 
by mere appropriation and turn whole streams upon non- 
riparian tracts would be intolerable.* * *” 


The relative rights of riparians and appropriators to water have 
not been fully settled in actual practice. See Water Rights in Nebraska, 
Doyle 20 Neb. Law Bulletin 1. It would appear that whatever limita- 
tions to diversion may exist in our law with reference to the interests. 
mentioned by you, depend upon the establishment and strengthening of 
riparian rights through further judicial decisions or legislation. 


December 24, 1947 
LIQUOR CONTAINERS REGULATIONS 


Authority Of Commission To Prohibit Sale At Retail 
Of Malt Or Spirituous Liquor Except In Original Container 


Nebraska Liquor Control Commission, State House, Lincoln: 


You submit for our approval the following proposed regulation per- 
taining to containers of liquor: 


“That no liquor, either malt or spirituous, shall be sold at 
retail in the State of Nebraska except in the original containers, 
properly labeled and meeting all requirements set forth in other 
regulations,” 


It is our opinion that this proposed regulation is within the power of 
the Commission to adopt, under authority of Section 53-118, R. S. Supp. 
1945, as construed by our Supreme Court in Marsh & Marsh v. Carmichael, 
186 Neb. 797, 287 N. W. 616. This regulation, if adopted, will be approved 


Sai 


by this department. If you desire formal approval of the regulation, 
please furnish a copy for our files. 


December 26, 1947 
MUNICIPAL RETIREMENT SYSTEM 


Construction Of: Prior Service; Employee; Continuous Service; 
Probationary Period 


Mr. Glenn I. Anderson, Director, Municipal Retirement System, Capitol 
Building: 


With reference to the Municipal Retirement Law, Sections 19-2010 
and 19-2013, R. S. Supp. 1945, you inquire as follows: 


“¢«Prior Service’ means the last continuous period of 
employment for a municipality prior to the effective date of 
participation of the employing participating department of such 
municipality, excluding a probationary period not in excess of 
six months as certified by the municipality.’ 


“We assume from this section that a probationary period of 
six months is to be subtracted from prior service. May the 
municipality certify that the probationary period was less than 
six months? 


“The next question concerns the meaning of ‘continuous 
service’, A literal definition of continuous would be without 
interruption. However, Section 19-2010 (R. S. Supp. 1945) 
defines an employee as follows: 


«“««Fmployee” means any person who is certified by a 
municipality as a regular full time employee or as a regular 
part time employee employed in a position normally requiring 
the actual performance of duty during not less than one thousand 
hours a year.’ 


“Therefore, if an employee is employeed in any one year 
at least one thousand hours, could that be construed to mean 
continuous service? In other words, how much time can a 
regular employee be out of employment before his continuous 
service record is broken? 


Answering your questions in the order in which you have propounded 
them. I would say that we do not construe Section 19-2018, R. S. Supp. 
1945, as requiring that a probationary period of six months shall be 
subtracted in every case. The law says, “excluding a probationary period 
not in excess of six months”, etc. (Emphasis supplied). The purpose 
of this provision is not to fix the term of the probationary period, but 
to fix the maximum term of such period. The municipality may certify 
a BrobaHOnary, period of any period up to but not longer than six 
months. 


Answering your second question, I would say that one who is an 


“employee” as defined in Section 19-2010, R. S. Supp. 1945, is performing 
“continuous service” under this law. 
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December 27, 1947 
FEEBLE MINDED PERSONS 


Care In Interim Before Admission To Beatrice State Home 
Obligation of Their Estates; Relatives; The County 


Mr. W. H. Diers, Chairman, Board of Control, State House: 


You have asked that we supplement our opinion of November 12, 
1947 by advice as to responsibility for care of indigent feeble-minded 
persons from the date of commitment to date of admission to your 
charge at the Beatrice State Home. 


In our opinion the responsibility for the care of such persons is, 
as before commitment it was, with the county of the individuals’ settle- 
ment under the general provision. Sec. 68-103, R. S. 1943. 


“When any poor person shall not have any relatives, as 
are named in sections 68-101 and 68-102, or if such relatives 
shall not be of sufficient ability or shall fail or refuse to main- 
tain such poor person, then the poor person shall receive such 
relief as his or her case may require, out of the treasury of 
the county in which he or she has legal settlement at the 
pate applying therefor, in the manner provided in section 
8-105. 


Since no specific statute has been enacted to provide interim care 
while awaiting admission to the Beatrice State Home, the person so 
committed occupies the same position with respect to becoming or being 
a public charge as before the date of his commitment as a feeble- 
minded person. His estate and specified relatives may be obligated 
to care for him. If they are unable to do so, the obligation of the county 
set forth in the above cited statute is to assume his care. 


December 29, 1947 
COUNTY OFFICERS 


Propriety Of County Board Member Acting As An 
Assistant In The Assessor’s Office 


Mr. Charles Yost, County Attorney, Fremont: 


We have your letters of December 3rd and 12th in which you 
inquire as to whether a member of your county board could be appointed 
as an assistant in the office of the county assessor where he would serve 
as a real estate appraiser. 


It is the general rule that the same individual may hold two public 
offices only when the duties of one are not inconsistent with those of 
the other so as to render them incompatible and when such dual holding 
is not prohibited by law. The Nebraska Supreme Court outlined the 
test of incompatibility in State v. Wait, 92 Neb. 313, 139 N. W. 159: 


“The test of incompatibility is whether the nature and 
duties of the two offices are such as render it improper from 
considerations of public policy for the incumbent to retain both.” 


There are several objections to a county supervisor accepting ap- 
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pointment as an assessor’s clerk or assistant: 


1. The work in assessing property might result in bias or prejudice 
in the individual when, after the assessment was complete, he sat with 
the county board as a Board of Equalization to consider protests on 
assessments. The Supreme Court of Michigan in the case of Attorney 
General v. Oakman 86 N. W. 151 held that for reasons similar to those 
above, the office of city assessor and that of a member of the State 
Board of Equalization were incompatible and should not at_one time be 
held by the same individual. 


2. Sec. 23-1111, R. S. 1943 states that clerks and assistants are 
hired “* * * for such periods and at such salaries as they may determine 
with the approval of the county board, * * *” The work of assessor’s 
assistant then is one which must be obtained and the emoluments of 
which must be set with the approval of the county board, and it is 
the general rule that two offices are inconsistent when the duties of one 
requis that he pass upon the qualifications of or removal of the other 
official. 


8. The contract of hire would be a contract between a county board 
member and the county providing for the disbursement of funds from 
the county general fund. From consideration of public policy and of 
Sec, 23-146, R. S. 1943 it would be improper for the supervisor to 
arrange and approve such a contract or accept payments under it. 
See Wilson v. Otoe County, 71 Neb. 485, 98 N. W. 1050. 


It is therefore our opinion that it would be improper for a member 
of your county board to accept appointment as an assistant in the 
assessor’s office. 


December 30, 1947 
HIGH SCHOOLS 


Authority To Withhold Earned Credits Of A Non-resident 
Pupil Until Overdue Tuition Has Been Paid 


Mr. F. B. Decker, Deputy Superintendent of Public Instruction, Capitol 
Building: 


You write as follows: 


“A high school in this state is withholding the credits 
earned by a non-resident pupil that has refused to pay the 
tuition due the district for his attendance in that high school 
during the past school year. The parents of this child were 
notified that tuition would be due, and the parents have been 
billed regularly for the amount claimed. 


“This student is attending another high school in another 
state, but has not been able to.secure the transcript of his 
credits from the school of his attendance this past year. In 
your opinion, is this sufficient justification for the withholding 
of high school credits.” 


Sec. 79-901, R. S. 1943, provides that four years free ‘padate school 
education is secured to all children of the state whose parents or 
guardians reside in a public school district which maintains less than a 
four-year high school course of study. It is the established policy of 
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the people of this state to furnish free high school education to all the 
youth of the state. School District v. Wilson, 101 Neb. 683, 164 N. W. 
709. This, of course, does not require a school district to furnish a free 
high school education to non-resident pupils. 


However, in order to advance in high school or enter a college or 
university, a student must have a certificate showing that he has success- 
fully completed the course of study prescribed for the preceding grades. 
We find no statutory or other legal authority to sustain a high school 
in refusing credits to a student otherwise entitled to them. It is possible 
that the student you mention has a valid legal reason for refusing to 
pay tuition. By refusing to issue his credits, the school is exercising a 
form of coercion which is not in accord with the public policy of the 
state. The school could have refused admission to this student until 
his tuition was paid, and doubtless may yet collect it in a proper action, 
but, in our opinion, it has no legal right to refuse his credits because 
of his failure or refusal to pay tuition. 


December 31, 1947 
PUBLIC POWER DISTRICT OF OMAHA 


Liability For Registration, As Distinguished From A Tax, 
On Each Of Its Motor Vehicles 


Hon. Wardner G. Scott, State Engineer, Department of Roads and Irri- 
gation, Capitol Building: 


We have yours of December 16, 1947, in which you request an 
opinion as to whether or not the Omaha Public Power District is re- 
quired to register each of the motor vehicles owned in its corporate 
capacity. 


Sec. 60-302, R. S. 1948, provides in part as follows: 


“Every owner of a motor vehicle shall, for each motor vehicle 
owned, except as otherwise expressly provided, make applica- 
tion for registration on a blank to be furnished for that pur- 
pose by the county treasurer of the county in which the owner 
resides, * * *. With such application, the applicant shall pay 
the proper registration fee as provided in sections 60-329 to 
60-342, except as otherwise expressly provided. * * *” 


The exceptions to the above requirement are found in Sec. 60-335, 
R. S. 1943: 


“No registration fee shall be charged for any motor 
vehicle owned by any city or village of this state for the use 
ef the police, fire: or other departments, nor for any motor 
vehicle owned and used by any school district, county, state or 
the United States government.” 


The fee charged for the registration of motor vehicles is not a tax 
within the meaning of the revenue statutes, Peterson v. Department of 
Public Works, 120 Neb. 517, 234 N. W. 95, but is a fee “exacted for 
the purpose of paying the expense of administering the law, and for 
the improvement and maintenance of the highways and for no other 
purpose. It is not in any sense a general revenue measure.” 
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The provision for the exemption of a governmental subdivision 
from taxation (if the Omaha Public Power District be a governmental 
subdivision) found in Art. VIII, Sec. 2, Constitution of Nebraska, has 
no application here since the fee charged is not a tax within the meaning 
of the constitutional provision. See Drainage District No. 1 v. Richard- 
son County, 86 Neb. 355, 125 N. W. 796, in which the court said: 


«* * * Tt has long been settled in this state that this 
section (now Sec. 2, Art. VIII) has reference only to taxes 
assessed by general valuation for general purposes, and has 
no reference to special taxation of property benefited by the 
creation of local improvements. * * *” 


We conclude that if the Omaha Public Power District be not re- 
quired to pay the registration fee for its motor vehicles, it must find 
its exception therefrom in the statute. You will note the exceptions in 
Sec. 60-335, quoted above, and public power districts are not mentioned 
as being excepted. 


We conclude that the Omaha Public Power District is required to 
pay a registration fee for each of its motor vehicles as provided by 
statute. 


December 31, 1947 
COURT OF INDUSTRIAL RELATIONS 


Jurisdiction Of Proposed Strike Of Nebraska 
Operators And Clerks Of Western Union Telegraph Co. 


His Excellency, Val Peterson, Governor of the State of Nebraska: 


You inquire whether the Nebraska Court of Industrial Relations 
has any jurisdiction in the matter of a proposed strike of Nebraska 
operators and clerks of the Western Union Telegraph Company. 


The Nebraska Court of Industrial Relations was created by Legis- 
lative Bill 537, Sixtieth Session, Nebraska State Legislature. By Sec. 
10 of said act it is provided in part: 


“All industrial disputes involving governmental service in 
a proprietary capacity or service of a public utility shall be 
settled by invoking the jurisdiction of the Court of Industrial 
Relations. * * *” 


Subdivision (4) of Sec. 1 of said act defines a public utility as 
follows: 


“The term ‘public utility’ includes any individual, partner- 
ship, association, corporation, business trust, or any other or- 
ganized group of persons, which carries on an intrastate business 
in this state and over which the government of the United 
States has not assumed exclusive regulation and control, that 
furnishes transportation for hire, telephone service, telegraph 
service, electric light, heat and power service, gas for heating 
or illuminating, whether natural or artificial, or water service, 
or any one or more thereof.” (Emphasis supplied.) 


The Federal Communications Commission act does not purport to 
assume exclusive regulation and control over telegraph service, but on 
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the contrary expressly exempts the application of said act to intrastate 
communication service. Title 47, Par. 152, subdivision (b), U. S. Code 
Annotated. (See also Allen-Bradley Local No. 1111, United Electrical, 
Radio & Machine Workers of America, et al. v. Wisconsin Employment 
Relations Board, etc., 315 U, S. 740; American Federation of Labor v. 
Reilly (Colo.), 155 P. 2d 145.) 


It is our opinion that the Nebraska Court of Industrial Relations 
has full jurisdiction in a strike of the employees of the Western Union 
Telegraph Company insofar as their employment involves intrastate 
commerce within the State of Nebraska. 


January 2, 1948 
ACCRETIONS TO SURVEYED ISLANDS 
Such Accretions Belong To The Island Owner 


Mr. Hugh Dillon, State Surveyor, Board of Educational Lands and Funds, 
Capitol Building: 


You ask our opinion as to whether accretions forming on the upper or 
lower ends of a surveyed island in the Platte river become the property of 
the owner of the island or the property of the owners of adjacent land 
on either side of the main channel of the river. 


The last expression of our Supreme Court on this question is found 
in Higgins y. Adelson, 1381 Neb. 820, 270 N. W. 502, wherein the court 
held that such accretions became the property of the owner of the 
island. The court stated in its opinion: 


“The right to ‘accretions’ is certainly to be deemed identical 
as between the owner of a surveyed island and the owner of a 
mainland tract opposite to the same and possessing the identical 
water boundary. True, the owner of land entirely surrounded 
by a water boundary may receive accretions from any direction, 
but the principles which determine their ownership to the tract 
in dispute are identical. The principles announced by the 
supreme court of the United States in Nebraska y. Iowa, supra, 
and the rule promulgated in Wiggenhorn v. Kountz, supra, 
alike award the legal title to the accretions here in dispute to 
defendant Adelson as an incident to his possession as owner of 
the title to island No. 1, derived from the government.” 


January 2, 1948 
EMPLOYMENT AGENCIES 
Question Whether Each Branch Agency Requires Separate License 
Mr. Donald P. Miller, Commissioner of Labor, State House: 


You inquire whether a private employment agency now licensed in 
the city of Omaha may open a branch office in Lincoln under the same 
license. 


Sec. 48-503, R. S. 1948, provides as follows: 
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“No person, firm or corporation in this state shall open, 
operate or maintain a private employment agency for hire or 
for help without first obtaining a license for the same from the 
Commissioner of Labor, and the license fee shall be fifty dollars 
per annum, payable in advance on May 1 of each year, and 
shall expire on April 30 of each year. Every license shall con- 
tain a designation of the city, street, and number of the build- 
ing in which the licensed parties conduct such employment 
agency. In case of sartival: to another location iat 2 the 
period covered by such license the commissioner shall be at 
once notified and the license corrected accordingly. No such 
license shall be transferable.” 


This section clearly limits the maintenance of an office of a licensed 
agency to the one particular location designated in the license, and in 
order to operate any other offices, a separate license will be required. 


January 2, 1948 
BOARD OF EDUCATIONAL LANDS AND FUNDS 
Authority To Renew Lease On Chadron State Park Land At Lesser Value 


Mr. Hugh Dillon, State Surveyor, Board of Educational Lands and Funds, 
Capitol Building: 


You state: 


“The 1921 session of the State Legislature enacted a law 
under senate file No. 338 ‘See page 909 “Laws of Nebraska, 
1921”’, directing the Board of Educational Lands and Funds 
to lease section 36-32-49 Dawes County to the Department of 
Public Works for a period of 25 years for the establishment of 
Chadron State Park with the privilege of a renewal for a 
like period of years ‘at the rate of rental as fixed by the last 
appraisal thereof’. 


“This lease was assigned by the Department of Roads and 
Irrigation successor to the Department of Public Works to the 
Game Forestation and Parks Commission in January 1947. In- 
asmuch as the first 25 year lease had expired a new 25 year 
lease was issued to said commission.” 


You inquire whether this land may be reclassified and reappraised 
on the same basis as is other land in Dawes County. 


The title to Senate File No. 338, 1921 legislative session, provides in 
part: 


“* * * providing that the Department of Public Works shall 
lease and renew leases on said land above described for state 
park purposes from time to time from the board of educational 


lands and funds on such terms as may be fixed by said board; 
* 


Sec. 2 of said act states in part as follows: 


“The board of educational lands and funds is hereby 
directed * * * to lease the same for state park purposes for 
twenty-five years with privilege of renewal for a like period of 
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years to the department of public works at the rate of rental as 
fixed by the last appraisal thereof. * * *” (Emphasis supplied.) 


The said act clearly requires that the said land be reclassified and 
reappraised in the same manner and on the same basis as is other land 
within the county, and the annual rental to be paid must be six per cent 
of said appraised value. Also, it is our opinion that any construction 
placed upon this act which would direct or authorize the board to lease 
the same at a lesser value than other lands in the county are being 
leased would be unconstitutional, since it would amount to diverting 
this trust to another purpose than that authorized by the grant of 
these lands to the state. 


January 7, 1948 
COUNTY ATTORNEY 


Legality of Receiving The Attorney’s Fee Allowed 
By Court In County Tax Foreclosure Cases 


Mr. Wade H. Ellis, County Attorney, Box Butte County, Alliance: 


We acknowledge receipt of your letter of January 3, 1948, in which 
you inquire as to whether the attorney’s fee allowed by the court in a 
tax foreclosure matter and taxed as costs may be received and retained 
by yourself. 


We assume that these foreclosure actions were commenced either 
under Sec. 77-2043, C. S. 1929, or under Sees. 77-1901 to 77-1928, R. S. 
1943. In either case, the attorney’s fee provided therein is awarded to 
the plaintiff unless waived by the plaintiff (Sec. 77-1909, R. S. 1943; Sec. 
77-2043, C. S. 1929). 


The Supreme Court on December 12, 1947, in a case entitled County 
of Sarpy v. Casper, et al., 149 Neb. 51, W. 18 S.C. J. 
No. 2, 51, determined that attorney’s fees awarded in such actions are 
the property of the county and that the attorney representing the 
county has or receives no property in them. 


In view of the holding in this case, it is our opinion that the attorney’s 
fees, regardless of when paid or when payable, ‘are the property of the 
plaintiff county and that it would be improper for a county attorney to 
receive them. 


Sec. 77-1918, R. S. 1943, clearly outlines that such foreclosures are 
among the duties of the county attorney, and Sec. 23-1206, R. S. 1943, 
referred to in your letter, definitely precludes a county attorney’s 
accepting any fees other than the salary provided for the performance 
of his duties. 


January 12, 1948 
SLAUGHTERHOUSES 
License Fee Cannot Be Collected Unless License Is Issued 


Dr. E. P. Anderson, Chief, Bureau of Animal Industry, Department of 
Agriculture and Inspection, State of Nebraska, Lincoln: 
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You have requested our opinion as to the proper disposition of the 
license fee paid in advance by an applicant for a license to operate a 
slaughter house where the department refuses to issue a license after 
an inspection of the premises or where the application is voluntarily 
withdrawn before a license has been issued. 


Sec. 54-768, R. S. Supp. 1947, provides: 


“No person shall erect or maintain a slaughterhouse unless 
the same shall first be licensed by the department. Applica- 
tions for license shall be made on forms provided by the de- 
partment. The department may cause the establishment and 
equipment to be inspected before granting such license. Licenses 
shall be renewed annually on July 1, and the annual fee shall 
be twenty-five dollars. Application for renewal shall be filed 
on or before July 1 and, if filed after that date, a penalty of 
ten dollars shall be charged. In case of transfer of owner- 
ship of slaughterhouse, property or business, the new owner 
shall make application to the department on forms provided by 
it for a license, and said application shall be accompanied by 
a fee of twenty-five dollars, and in such case there shall be 
no prorating of the license fee. All fees shall be used by the 
department in carrying out the provisions of this act.” 


It is our opinion that no license fee may be collected under Sec. 
54-768, R. S. Supp. 1947, unless a license is issued. All fees paid in 
advance must be refunded if the department refuses to issue a license 
or if the application is withdrawn before a license has been issued. 


January 12, 1948 
COUNTY SUPERINTENDENTS 


Eligibility of Nonresident To Be Appointed To Fill The Office 
Legality Of The Acts Of A Nonresident If He Were Appointed 


aa, F. B. Decker, Deputy Superintendent of Public Instruction, State 
ouse: 


You write as follows: 


“The county superintendent of one of our Nebraska counties 
has resigned, and the board of commissioners have appointed 
to fill that vacancy an individual who is not a legal resident of 
that county. We have been unable to find any authority that 
would bar this person from serving in that capacity since no- 
where in our laws governing the qualifications of a county super- 
intendent are we able to find any provision whereby that in- 
dividual must be a resident of the county. 


“We would appreciate an early opinion from you on the 
subject since that county is without the services of a county 
superintendent.” 


Article IX, Section 4, of the State Constitution provides: 


“The legislature shall provide by law for the election of 
such county and township officers as may be necessary.” 
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Section 79-1501, R. S. 1943, provides for the election of a county 
superintendent in each organized county, and prescribes the qualifications 
of such officer. Neither this statute, nor any other that I have been 
able to find specifically requires that the county superintendent be a 
resident of the county which he serves. The rule adopted by many 
of the State Supreme Courts is that, unless a statute specifically re- 
quires it, a person need not be a resident of a county in order to be 
eligible to hold a county office. See Bigney v. Secretary of Common- 
wealth (Mass.) 16 N.E. 2d. 573, 120 A.L.R. 669, and annotation thereto 
beginning page 672. I do not find that our Supreme Court has ever 
decided this question. 


However, Section 32-1601, R. S. 1948, provides that every civil office 
shall be vacant upon the incumbent “ceasing to be a resident of the 
state, district, county, township, precinct or ward, in which the duties 
of his office are to be exercised, or for which he may have been elected.” 
The necessary implication of this statute is that the county superintendent 
must be a resident of the county which he serves. In the case of county 
attorneys, the legislature has expressly provided for appointment of 
nonresident attorneys to the office where no qualified attorney resides 
within the county. See Section 23-1201.01, R. S. 1943. This indicates 
that the Legislature regards such statutory authority as necessary. 


From a consideration of the above-mentioned statutes, my opinion 
is that only a resident of the county is eligible to be appointed to the 
office of county superintendent. I believe, however, that a nonresident 
appointed to such office, would be a de facto county superintendent, 
and his official acts would have the force and effect of a de jure county 
superintendent unless and until he were removed from office in a direct 
action for that purpose. 


January 12, 1948 
COUNTY FAIRS AND 4-H CLUB SHOWS 


Authority Of County Board, Where A County Fair Has Been 
Established, To Allocate Funds Received From State 
Racing Commission To A 4-H Exhibitors Association 
Which Holds An Annual 4-H Club Live Stock Show 


Mr. D. A. Russell, County Attorney, Harlan County, Alma: 


We have your request for an opinion as to whether a county board 
has authority to allocate funds received under Section 2-1210, R. S. 
1943 to a 4-H Exhibitors Association which holds an annual 4-H club 
live stock show. 


Section 2-1210, R. S. 1943 provides: 


“The balance of the funds coming into the hands of the com- 
mission, after its expenses and the permanent expense fund 
shall have been deducted as hereinbefore provided, shall be 
disposed of by the commission as follows: Said balance shall 
be divided into as many equal parts as there are counties in the 
state of Nebraska having approved and qualified county fairs or 
that may hold 4-H club shows or any kind of livestock shows 
or rodeos, and one part shall be remitted to the county treasurer 
of each such county regardless of population, to be used for the 
purpose of paying premiums for agricultural and livestock 
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exhibits and such other premiums as are referred to in section 
2-205.’ 


In opinions dated March 19, 1940, July 20, 1940 and December 30, 
1941, this office said that the allocation of such funds within a county 
was discretionary with the county board. (Report of the Attorney 
General 1939-1942 p.p. 210, 211, 632). 


By a statute enacted in 1917, counties are authorized to establish 
and maintain county fairs supported by taxation. Section 11 of that act 
(Sec. 2-230, R. S. 1948) provides: 


“Whenever any county shall have established a county fair 
under the provisions of sections 2-221 to 2-231, no money shall 
be paid by the county to any other society or association main- 
taining a fair within the county.” 


Section 2-230 was intended to prevent a county from supporting 
more than one county fair by taxation. The money received under 
2-1210 is not tax money and cannot be used except for the payment of 
premiums in counties having approved and qualified 4-H club shows, or 
any kind of live stock shows or rodeos. 


It is our opinion that section 2-230 does not prohibit the allocation 
of funds received under section 2-1210 to 4-H club shows in counties 
wnere a county fair has been established under the provisions of Sections 
2-221 to 2-231. 


January 14, 1948 
COUNTY MAIL ROUTE ROADS, RURAL AND STAR MAIL 


Authority Of County Board On Its Own Motion To 
Submit For A Vote A One Mill Levy For Improvements 


Mr. Philip H. Robinson, County Attorney, Cedar County, Hartington: 


You have requested our opinion as to the authority of the county 
board on its own motion to submit the proposition of a one mill levy 
under Article 10, Chapter 39, R. S. Supp. 1947, to a vote of the people. 


Section 39-1002, R. S. Supp. 1947 provides: 


“Whenever the rural mail route and the star mail route roads 
of any county of this state need improving by the application 
of gravel or other suitable surfacing, the county board may, by 
order entered of record, and upon petition of not less than ten 
per cent of the legal voters of said county, as shown by the 
poll books of the last general election, shall submit to the people 
of said county to be voted upon at a general or a special 
election called by the county board for that purpose, a proposi- 
tion to vote a special annual tax for that purpose of one mill on 
the dollar valuation of all tangible property in said county until 
all of said rural mail route and star mail gravel route roads of 
the county have been improved by application of gravel or other 
suitable surfacing.” 


We concur in your opinion that a county board may upon its own 
motion submit such a proposition to a vote of the people. 
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No special forms are necessary in order to comply with this statute. 
Section 39-1003, R. S. Supp. 1947 makes Section 23-126, R. S. 1943 
applicable. 


We enclose a copy of an opinion dated April 10, 1946 (Report of the 
Attorney General 1945-46, page 149) which contains a suggested form 
of resolution to be used in a similar situation. 


January 15, 1948 
SCHOOL DISTRICTS 


Question of Free Tuition for Children of Parents 
Residing In an Area Not Attached to Any District 


Mir. F. B. Decker, Deputy Superintendent of Public Instruction, State 
ouse: 


Under date of December 30, 1947, you write as follows: 


“A short time ago your office gave an opinion to the county 
attorney of Fillmore county on the education of the children 
of the caretaker residing on the Fairmont air base. That opinion 
was given on the assumption that that air base was federally 
owned. Mr. Ramsey, State Director of Aeronautics has in- 
formed me that the Fairmont air base is now owned by the 
State of Nebraska. An opinion from your office of several 
years ago indicated that the children of the caretaker of a 
state park were entitled to free school privileges in the district 
of which the state park was a part. We are wondering if the 
same opinion would not hold good in this present air field 
situation. 


“I am enclosing a map which shows the school districts 
of Fillmore county, and on which is drawn the boundaries of the 
Fairmont air field. The air field was built entirely within the 
boundaries of District 17, and since the size of District 17 was 
reduced, the county superintendent proceeded under the existing 
laws to attach the remaining part of that district to neighboring 
Districts 18, 85 and 3. 


“The question now arises as to whether or not the children 
of the caretaker residing on this air field are entitled to free 
school privileges, and if so, which district would be responsible 
for their education.” 


It appears that school district number 17, of which this air base was 
a part, has been abolished, and the land on which these children reside 
is not a part of any school district at the present time. A school district 
is not required to furnish free education to non-resident pupils, 


Under Section 79-103, R. S. 1943, the county superintendent has 
authority to divide the county into as many school districts as may be 
necessary. Under -this statute, I believe he could re-create district 
number 17 by designating the former air base as district number 17, if 
he chooses to do so. If, however, it is preferable to attach the territory 
included in the air base to an adjoining district or districts, the county 
superintendent may do so upon the petition of sixty per cent of the 
legal voters of the district to which territory is to be added and sixty 
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per cent of the legal voters in the area of the air base as provided in 
Section 79-105, R. S. 1943, as follows: 


«“* * * Such officer (county Superintendent) shall also have 
the discretionary power to annex any territory, not organized 
into districts, to any existing district upon petitions signed by 
sixty per cent of the legal voters in the district and in the 
territory proposed to be annexed.” 


No district is at present required to furnish these children free 
school privileges, and they will not be entitled to free education until 
the area in which they reside has been reorganized as a new school 
district or has been attached to some district in the manner prescribed 
by law. 


January 15, 1948 
NEBRASKA PUBLIC LIBRARY COMMISSION 
Purposes For Which Gift Funds May Be Used 


Miss Clara B. Johnson, Executive Secretary, Nebraska Public Library 
Commission, Capitol Building: 


You request our opinion as follows: 


“I write to ask if in your opinion the proceeds from the 
sale of a 1937 panel truck converted for use as a bookmobile 
which was purchased with funds given to the Nebraska Public 
Library Commission by a group of friends could legally be used 
for some other purpose by this state department?” 


Section 81-118, R. S. 1948, reads as follows: 


“The gross amount of money received by every department, 
from whatever source, belonging to or for the use of the state, 
shall be paid into the State Treasury, without delay, not later 
in any event than ten days after the receipt of the same, with- 
out any deduction on account of salaries, fees, costs, charges, 
expenses or claims of any description whatever. No money 
belonging to or for the use of the state shall be expended or 
applied by any department except in consequence of an appro- 
priation made by law and upon the warrant of the Auditor of 
Public Accounts.” 


However, Section 51-403, R. S. 1943, specifically authorizes the 
Nebraska Public Library Commission “(7) to accept and administer 
any gifts, bequests and legacies, which, in the opinion of the executive 
secretary and the commission, may be of value to it,” etc. Section 51- 
404, R. S. 1943, empowers the commission “(2) to purchase books, 
periodicals and all necessary equipment and supplies for the commission”, 
etc. 


It is my opinion that gifts received by the Nebraska Public Library 
Commission to be used by the commission for specific purposes are not 
money “belonging to or for the use of the state,” within the purview of 
Section 81-118, R. S. 1943, and that the commission may legally use 
such funds for any purpose not contrary to any terms or conditions 
imposed by the donors of such gifts. 
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January 17, 1948 
VOCATIONAL EDUCATION BOARD 
Procedure To Sell Articles and Products of State Trade School 


Mr. G. F. Liebendorfer, State Director, Department of Vocational Educa- 
tion, State House: 


You request our opinion as follows: 


“The State Board of Vocational Education has asked me to 
get a written opinion from your office concerning the sale of 
school equipment, machines, articles of manufacture and repair 
and rebuilding services of the Nebraska State Trade School at 
Milford, Nebraska. 


“The original Trade School Bill, Legislature of Nebraska, 
Fifty-Fifth Session, L. B. No. 148, provides, ‘That the State 
Board of Vocational Education shall have the power to establish 
the trade school cash fund and to provide that the same may 
include moneys received from the sale of livestock, farm products, 
school equipment or products; to provide that tools, instruments, 
machines, devices, articles of manufacture and repair and rebuild- 
ing services of trade school students, which are the result of 
students’ in-training work, may be sold and such moneys accrue 
to the trade school cash fund.’ 


“Since that time L. B. 527 was passed by the Legislature 
of Nebraska, Sixtieth Session, L. B. 527 provides, ‘The Purchas- 
ing Agent shall also have the duty and authority, except where 
specific authority is otherwise conferred by law, to sell and 
dispose of personal property that is not needed by the state or 
its using agencies.’ The Board of Vocational Education feels 
that the phrase ‘except where specific authority is otherwise 
conferred by law,’ clearly indicates an exception and that L. B. 
527 does not change the part of L. B. 148, Fifty-Fifth Session, 
which provides that the Board has the right to sell equipment 
or products of the Nebraska State Trade School. 


“Now the question, does the Nebraska State Board of 
Vocational Education still have the specific authority to sell or 
dispose of personal property belonging to the Nebraska State 
Trade School?” 


Your quotation from L. B. 148 enacted by the fifty-fifth (1941) 
legislative session, is from the title and not from the body of the act. 
However, Section 9 of the act (Sec. 79-2225, R. S. 1943) provides for 
the sale of the products and articles mentioned in your letter by the 
trade school and that the moneys received from such sales shall accrue 
to the “Trade School Cash Fund”. The statute further provides that 
“The trade school cash fund is utilized as a revolving fund and may be 
used for the payment of any of the items of salaries, maintenance and 
expense authorized by Sections 79-2218 to 79-2222 for the operation of 
the trade school.” 


Section 81-153, R. S. 1943, as amended by L. B. 527, enacted by the 
Sixtieth (1947) legislature (Chapter 310, Laws of 1947) contains this 
provision: 


«“* * * The Purchasing Agent shall also have the duty and 
authority, except where specific authority is otherwise con- 
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ferred by law, to sell and dispose of personal property that is 
not needed by the state or its using agencies.” 


It is our opinion that specific authority having been granted to the 
trade school to sell the products and articles you mention, by the pro- 
visions of L. B. 148 (Sec. 79-2225, R. S. 1943) such authority is not 
affected by Section 81-153, R. S. 1948, as amended by L. B. 527, and 
such products and articles are not to be sold or disposed of by the pur- 
chasing agent, but by your board as heretofore. 


In a later communication you request our opinion as to the procedure 
to be followed by your board for disposing of this property in the event 
it is to be sold or disposed of by the board, and particularly whether it 
is necessary to advertise for bids and observe the requirements of the 
general statutes in that respect. 


As stated above, Section 79-2225, R. S. 1943, is a statute dealing with 
the specific matter of sale of articles and products by the trade school, 
and its provisions must prevail over those of any general statute per- 
taining to sale of state-owned property. No conditions are imposed by 
this statute as to how these sales are to be conducted and it is apparent 
from the language of the statute and from a consideration of its 
purpose that the sale of such articles and products is to be transacted 
without formality and in accordance with the common customs and 
practices of business as conducted by private parties. It is obvious that 
the school could not be expected to advertise for bids every time it 
wishes to sell a crate of eggs or a can of milk, and we believe the intent 
of the legislature is plain that no formalities are required in selling 
articles and products of the school. 


January 17, 1948 
TAX ASSESSMENTS ON AUTOMOBILES 


Cars Listed April Ist and Traded for New Cars June Ist 
(1) Balance on New Car. Paid by Sale of Tax-Exempt Bonds 
(2) Balance on New Car Paid with Money Borrowed 
(3) Balance on New Car Paid from Bank Account Listed and Assessed 
April Ist 


Mr. A. P. Madgett, County Attorney, Adams County, Hastings: 
You have requested our opinion regarding the following situations: 


(1) “A is assessed on his old car April 1st and on June 1st 
trades for a new car paying the difference with money obtained 
through the sale of tax exempt War Bonds. Assessor has re- 
duced tax by the amount assessed on the old car only. A’s 
Attorney complains tax not assessable on new car.” 


(2) “A is assessed on his old car April 1st and on June 1st 
trades for new car paying the difference with money borrowed. 
A’s Attorney offers to show bank account of lender from which 
borrowed money was withdrawn was assessed April 1st. As- 
sessor takes same action as in preceding case. A’s Attorney 
complains new car cannot be taxed.” 


(3) “A is assessed on old car April 1st and on June Ist 
trades for new car paying the difference with money from bank 
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account. Bank account was listed and assessed along with 
other property as of April 1st. Assessor reduces tax by the 
amount assessed on the old car and the amount assessed on that 
portion of the bank account and assessed on new car, A’s 
Attorney complains it improper to assess on new machine.” 


We assume that in each situation the new car was brought into the 
county after March 10 and has not been listed and returned for taxation. 


Sec. 77-1211, R. S. Supp. 1947, provides: 


“When any person shall bring personal property into the 
state or from one county thereof to another county after March 
10 and prior to July 1 in any year, it shall be the duty of the 
owner to list and return such property for taxation that year, 
unless he shall show to the county assessor or to the county 
clerk where he is ex officio county assessor, under oath and by 
producing a copy of the assessment duly certified to by the 
proper officer of the state or county in which said property was 
assessed, that the property has been listed for taxation for that 
year in some other county in this state, or in some other state 
or territory of the United States, or that such property has been 
received by him in exchange for money or property already 
listed for taxation during that year. If such property is brought 
into any county, after the assessor has made his return for that 
year to the State Tax Commissioner, the assessor shall at once 
assess such property and shall enter the same on the tax books 
as in other cases. The persons so assessed shall have the right 
to appear before the county assessor at any time before the 
taxes become due, and the county assessor shall equalize such 
person’s assessment.” 


Our opinion is as follows: 


(1) The new car is property received in exchange for money and 
property. Since only the property has been listed for taxation, that 
part of the new car which represents money received through the sale 
of tax-exempt war bonds must be listed and returned as taxable, unless 
the money itself has been listed for taxation. 


(2) The debt cannot be used as a set-off against the assessment on 
the car. In Nye-Schneider-Fowler Company v. Boone County, 102 Neb. 
742, 169 N. W. 486, the court said: 


“Double taxation sometimes occurs, and has been considered 
as, under some circumstances, unavoidable. If, for instance, a 
purchaser of a herd of cattle gives his note for a large portion of 
the purchase price, the property is assessed to the purchaser 
without deduction of the amount of the outstanding note, and the 
full amount of the note is assessed against the owner thereof. 
There are many similar instances of double taxation, and yet 
our revenue laws contain abundant evidence that it is the policy 
of our law to avoid double taxation when possible. * * *” 


(3) The new car is not taxable, but A must show under oath that it 
was received “in exchange for money or property already listed for taxa- 
tion during that year.” 
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January 18, 1948 
SCHOOL DISTRICTS ARTICLE VI 


Establishing a Building Fund 
Procedure Under Ch. 170, Laws 1935 or Under Ch. 148, Laws 1919 


Mr. F. B. Decker, Deputy Superintendent of Public Instruction, Capitol 
Building: 


You write as follows: 


“An Article VI district in this state is desirous of establish- 
ing a building fund for the purpose of erecting a school building 
in the near future. Section 79-612 provides for a maximum mill 
levy for this purpose of two mills, an amount that would be 
insufficient for the purposes of this school district. Section 79- 
144 provides that any school district in this state shall have 
authority to establish a building fund in an amount not to 
exceed five mills. 


“We would appreciate your opinion as to the section of the 
statutes that would govern in this situation.” 


Section 79-612, R. S. 1948, was originally enacted by the Legislature 
in 1919 as a part of Section 1, Chapter 148, Laws of 1919. It applies only 
to school districts having more than one hundred fifty pupils, commonly 
designated as Article VI districts. 


Section 79-144, R. S. 1948, was originally enacted by the Legislature 
in 1985, being Section 1 of Chapter 170, Laws of 1935. It does not pur- 
port to repeal or amend Section 79-612, or any other statute, but is new 
and independent legislation. The entire act is found in Sections 79-144 to 
79-148, R. S. 1948, inclusive. By its express terms Chapter 170, Laws 
of 1935, applies to all school districts in Nebraska. 


It is our opinion that an Article VI school district may proceed under 
either act which it chooses to follow, the procedure in Chapter 170, Laws 
of 1935, being independent of and in addition to the procedure already 
set up in Chapter 148, Laws of 1919. Having elected to follow one of these 
laws, the district must, of course, proceed under it, and cannot change 
over to the procedure provided in the other act. 


January 19, 1948 
INSURANCE COMPANIES 


Authority Of Reciprocal Exchanges To Write Or Place 
Insurance Policies Except Through Licensed Agents 


Mr. Bernard R. Stone, Director of Insurance, Capitol Building: 


You say that some confusion has arisen concerning the construction 
of Section 44-1214, R. S. 1943, relating to reciprocal insurance. You 
request our opinion as to whether or not reciprocal exchanges created 
or operating under the provisions of Article XII of Chapter 44, R. S. 
1943, are required to license soliciting agents as provided in Sections 
44-327 and 44-330, R. S. 1943. 


Section 44-327, R. S. 1948, provides: 
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“No insurance company admitted to do business in this 
state shall write, place, or cause to be written or placed, any 
policy of insurance covering risks located or residing in this 
state, except through or by a duly licensed agent of such com- 
pany resident within or licensed by the Department of Insurance, 
except that any officer of a domestic company may write or 
place a policy of insurance if done at the home office of such 
company.” 


Section 44-330, R. S. 1943, provides: 


“No person shall act as soliciting agent or broker for any 
insurance company in the transaction of any business of in- 
surance within this state, or negotiate for or place risks for 
any such company, or in any way or manner aid such company 
in effecting insurance in this state except as provided in sections 
44-139 to 44-145, unless such company shall in all things have 
complied with the provisions of this chapter. Every insurance 
soliciting agent or broker shall annually procure a license from 
the Department of Insurance, which shall make and keep a 
record thereof. Only a natural person shall be licensed as an 
agent or broker, and every license shall expire on the last day 
of April in each year.” 


The pertinent sections of Article XII, Chapter 44, are sections 44-1201 
and 44-1214, R. S. 1943, which read as follows: 


“44-1201, Individuals, partnerships and corporations in 
this state, hereby designated as ‘subscribers,’ are hereby author- 
ized to exchange reciprocal or interinsurance contracts with 
each other or with individuals, partnerships and corporations of 
other states and countries, providing indemnity among them- 
selves from any loss which may be insured against under other 
provisions of the laws excepting life insurance.” 


“44-1214. The making of contracts as hereinbefore pro- 
vided for, and such other matters as are properly incident 
thereto, shall not be subject, unless specifically mentioned, to 
the laws of this state relating to insurance concerns, except 
as provided in sections 44-1201 to 44-1214.” 


As will be noted from the language of sections 44-327 and 44-330 
above quoted, no insurance company may write insurance except through 
a duly licensed agent. The purpose of this requirement is to give 
disciplinary power over insurance agents to the Department of Insurance. 
It cannot be presumed that the Legislature intended to make an exception 
in the case of agents selling “reciprocal” insurance unless the Legisla- 
ture has clearly manifested such intention. We are of the opinion that 
such intention is not indicated by the language of section 44-1214 above 
quoted. We interpret the language of that section to supply solely to 
the terms and provisions of the contract of insurance and to matters 
incident to its execution and enforcement, but not to the general re- 
quirement that only licensed agents may sell insurance. 
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January 20, 1948 
PUBLIC STATE FUNDS 


Legality To Invest In Bonds In The International Bank 
For Reconstruction And Development 


Hon. Edward Gillette, State Treasurer, State House: 


You have requested our opinion as to whether the various public 
funds of the state may be invested in bonds of the International Bank 
for Reconstruction and Development. According to the prospectus, such 
bonds are the “direct unsecured obligation of the Bank” and “state on 
their face that they are not the obligations of any government.” The 
bank itself is “an international institution established and operating 
under Articles of Agreement * * * drawn up by the United Nations 
Monetary and Financial Conference, held at Bretton Woods, New Hamp- 
shire, from July 1 to July 22, 1944.” According to the Articles of 
Agreement, the bank possesses corporate status. 


The Legislature has authorized the investment of the capital, sur- 
plus, and other funds of domestic insurance companies in such bonds. 
Subsection 4 of Sec. 44-309, R. S. Supp. 1947. The School Employees’ 
Savings Fund may also be invested in such bonds. Sec. 79-2942, R. S. 
Supp. 1947. 


We know of no statute authorizing the investment of public funds 
in such bonds. “Boards or officials having public funds in their con- 
trol are without powers to depart from the literal statutory require- 
ments as to loans and investments of such funds.” 42 Am. Jur. 724, 
Public Funds, Sec. 10. 


It is our opinion that in the absence of legislative authority, the 
investment of public funds in such bonds would be illegal. 


January 20, 1948 
OLD AGE ASSISTANCE 


Eligibility For Assistance: (1) When Recipient Gives His 

Home Away; (2) When A Person Transfers His Property 

To Qualify Himself To Receive Assistance Or To Increase 
The Assistance 


Mr. Neil C. Vandemoer, Director of Assistance, State House: 
You write: 


“Since the repeal of Nebraska’s first old age assistance 
lien law in 1941, recipients of old age assistance have on oc- 
casions made gifts of the homes in which they lived, usually to 
a son or daughter. However, after the passage of L. B. 546 by 
the legislature on May 22, 1947, and prior to its effective date 
on September 7, 1947, there was a substantial increase in the 
number of recipients making conveyances of their homes. It 
has always been the policy of this department to immediately 
discontinue allowances in the old age assistance payment for 
such items as house repair, taxes, or other shelter expense in 
those cases when the home in which the recipient is living is 
transferred. There is no question but that these recipients and 
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applicants could have continued to own the home in question 
and be eligible for assistance, but we wonder whether they 
may be permitted to make a gift of the home and still be 
eligible. 


“Our present question relates exclusively to eligibility for 
old age assistance and is not concerned with the setting aside 
of transfers of homes of recipients for the purpose of obtaining 
reimbursement of old age assistance payments or enforcing 
claims against the estates of deceased recipients. 


“So far as we are aware, the only sections of the assistance 
statutes which directly involve our question are sections 2 and 
83 of L. B. 546 passed by the 60th session of the Nebraska 
Legislature, and subsection 5 of section 68-202, Revised Statutes 
Supplement, April, 1947. 


“We will appreciate receiving your opinion as to continued 
eligibility of recipients of and applicants for old age assistance 
who transfer their home without adequate consideration but 
still continue to oceupy the property.” 


Section 68-202, R. S. Supp. 1947, contains the following provision: 


“Every needy person, while residing in and retaining legal 
residence in the State of Nebraska, shall be entitled to receive 
old age assistance if he is found to have the following 
qualifications: 

* * * * * * * * * * * * 


“(5) Has not deprived himself directly or indirectly of 
any property whatsoever for the purpose of qualifying for old 
age assistance.” 


Section 2 of L. B. 546 (Sec. 68-215.04, R. S. Supp. 1947) reads as 
follows: 


“Any person who accepts any conveyance of real estate or 
gift or conveyance of personal property without payment of 
adequate consideration and with the intent to aid any person to 
illegally obtain payment of old age assistance benefits, shall be 
deemed guilty of a misdemeanor, and upon conviction thereof 
shall be fined in a sum not to exceed one hundred dollars or 
shalt be imprisoned in the county jail not more than thirty days, 
or both.’ 


Section 3 of L. B. 546 (Sec. 68-215.05, R. S. Supp. 1947) provides: 


“The county attorney, when directed either by the county 
board or Director of Assistance, shall bring such proceedings as 
are necessary to enforce the payment of old age assistance 
claims by setting aside any conveyance of real estate or gift or 
conveyance of personal property made by any person receiving 
old age assistance benefits when such conveyance was made 
without payment of adequate consideration and with the intent 
to aid such person to receive old age assistance benefits.” 


It will be noted that the law does not prohibit an applicant or 
recipient of old age assistance from transferring his property to another 
unless it is done for the purpose of obtaining, or qualifying one’s self 
to obtain, assistance. It is not the conveyance of the property but the 
purpose of the conveyance which constitutes the wrong. 
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It is obvious that one who is already receiving assistance cannot 
deprive himself of property for the purpose of qualifying himself for 
the assistance he is already receiving. He could, however, by convey- 
ing his property, disqualify himself from receiving increased assistance, 
if the purpose of the conveyance was to qualify himself for increased 
assistance. 


The policy of the law is to be lenient with recipients of assistance. 
It does not forbid them to convey their property. It even permits them 
to convey property for the purpose of preventing a lien for assistance 
to attach. But when a person transfers or otherwise deprives himself 
of property for the purpose of qualifying himself to receive assistance 
or to increase the amount of assistance already being received, he 
thereby disqualifies himself from receiving any assistance whatever, and 
one who accepts such property without payment of adequate consider- 
ation and with intent to aid the grantor to obtain assistance or an 
increase of assistance is guilty of a misdemeanor. 


January 21, 1948 
OLD AGE ASSISTANCE, CONSTRUCTION OF L. B. 546 


Actions To Set Aside A Transfer Of Property For Inadequate 
Consideration 
In Cases: (1) Transfers Prior To Sept. 7, 47; (2) After Sept. 7, ’47 


Mr. Neil C. Vandemoer, Director of Assistance, State House: 
You write as follows: 


“We have two urgent questions with regard to the effect of 
the provisions of L. B. 546 passed by the 60th Session of the 
Nebraska Legislature which became effective Sept. 7, 1947. 
These questions have to do with the transfer of title by assistance 
recipients to relatives or other persons for inadequate con- 
sideration. 


“The first question has to do with the responsibility of 
the county or the Director of Assistance to direct a local county 
attorney to bring action to set aside the transfer of a title in 
which there was not adequate consideration paid for the prop- 
erty prior to Sept. 7, 1947. 


“The second question is the same as No. 1, except that we 
substitute the words ‘subsequent to’ for the word used above, 
prior. 


“It appears to us that among the purposes of L. B. 546 
referred to above was the intent to guard against the transfer 
by old age assistance recipients of resources which might, if 
disposed of, make them eligible for assistance, and also to 
Brevent old age assistance recipients from avoiding the Lien 

aw.’ 


Sec. 3 of L. B. 546 (Sec. 68-215.05, R. S. Supp. 1947) provides as 
follows: 


“The county attorney, when directed either by the county 
board or Director of Assistance, shall bring such proceedings 
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as are necessary to enforce the payment of old age assistance 
claims by setting aside any conveyance of real estate or gift or 
conveyance of personal property made by any person receiving 
old age assistance benefits when such conveyance was made 
without payment of adequate consideration and with the intent 
to aid such person to receive old age assistance benefits.” 


It is our opinion that the provisions of L. B. 546 do not apply to 
transfers occurring prior to September 7, 1947, the date when the law 
became effective. There is no duty imposed on either the county board 
or the Director of Assistance to direct the county attorney to take 
action in such cases. 


In cases where property has been transferred subsequent to Septem- 
ber 7, 1947, the law authorizes either the county board or the Director 
of Assistance to direct the county attorney to bring suit to set aside 
the conveyances mentioned. To support such an action, however, two 
facts must be established: (1) the conveyance was made without payment 
of adequate consideration and (2) the conveyance was made with the 
intent to aid the grantor to receive old age assistance benefits. A 
conveyance of property with either of these elements lacking is not 
vulnerable under this law. 


January 21, 1948 
BOARD OF CONTROL 


Purchase Of Supplies: Handling Bids Accompanied By 
Good Negotiable Instruments In Lieu of Certified Checks 


Mr. W. H. Diers, Chairman, Board of Control, State House: 


We have your letter of January 3 which inquires whether your board 
must reject bids for supplies submitted to the Board under Section 83- 
141, R. S. 1943 when such bids are accompanied by certain negotiable 
instruments other than certified checks. The statute so far as it is 
pertinent reads as follows: 


“* * * Each bid shall be accompanied by a certified check 
for five percent of the amount thereof, payable to the board, and, 
when requested by the board, by a sample of the supplies pro- 
posed to be furnished. If the supplies delivered are not of the 
same quality as the sample, the contract shall be rescinded and 
the supplies rejected. After a bid has been accepted, the checks 
of unsuccessful bidders shall be returned immediately. When 
a contract has been executed, and a bond, conditioned for the 
performance of the contract, has been furnished and approved, 


the check deposited by the successful bidder shall be returned. 
+ ” 


In an opinion of this office dated February 4, 1947, you have been 
advised that under such statute the personal check of the bidder would 
not be acceptable as such a deposit. Your letter indicates that some 
otherwise acceptable bidders have furnished cashier’s checks, bank drafts, 
and bank money orders because of reluctance of their banking institu- 
tions to certify customers checks. 


We have examined the authorities of this State and some in other 
jurisdictions and the general rule with reference to what is accomplished 
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by the certification of a check seems to be that a certified check is 
the equivalent of an unqualified acceptance by the bank and brings 
about a new contract between holder of the check and the drawee bank 
alone. 


Such a general rule has been formulated under the provisions of 
the Uniform Negotiable Instruments law which was in effect in this 
State (Sec. 62-101 to 1,195, R. S. 1943) long prior to the adoption of 
the statute above referred to. A few cases have been found which hold 
specifically that a cashier’s check is the equivalent of a certified check. 
One such case is Lummis Gin Co. v. Walker, 195 Alabama 552, 70 So. 
754. 


The Nebraska Supreme Court while considering the many bank 
receivership cases in the 1920’s was often confronted with the situation 
which required the court to distinguish between or to compare the rights 
of holders of certified checks, bank drafts, and cashier’s checks. The 
resultant rule in this State adopted in State v. Farmers and Merchants 
Bank, 123 Neb. 358, 243 N. W. 87 may be set forth as follows: 


“By purchasing a cashier’s check, bank draft, or certified 
check, the purchaser usually becomes a creditor of the bank 
and the holder of exchange, and not the beneficiary of a trust, 
in absence of special circumstances creating the relation of 
trustee and beneficiary.” 


In that case, in the cases cited therein and in the many cases de- 
cided thereafter which cite this case as authority, the court uniformly 
treats cashier’s checks, bank drafts, and certified checks as the equivalent 
one of the other. The Uniform Law itself provides: 


“‘Acceptance;’ defined; how made. The acceptance of a 
bill is the signification by the drawee of his assent to the order 
of the drawer. The acceptance must be in writing and signed 
by the drawee. It must not express that the drawee will perform 
his promise by any other means than the payment of money.” 
Sec. 62-1132, R. S. 1943. 


“Check; certification; effect. Where a check is certified by 
the bank on which it is drawn, the certification is equivalent to 
an acceptance.” Sec. 62-1187, R. S. 1943. 


The reasons for these decisions can be found in the manner of 
operation of the instruments. A certified check is drawn by the maker, 
taken to the bank where it is certified. An immediate charge or with- 
drawal is made in the drawers account and the bank’s liability to pay 
the instrument when presented is fixed. When a bank draft or money 
order is obtained the bidder pays the bank directly by check, cash or 
authorized withdrawal from his account and an officer of the bank 
draws a check or order on the bank’s funds whether located at the 
bank or one of its depositories. The effect is entirely similar and either 
type of instrument can be made payable to the order of a designated 
payee. 


It would be fair, then, to assume that in providing for the furnishing 
of a certified check, the legislature intended that the performance of 
bids be secured by the direct promise of a banking institution rather 
than of the contractor himself. This, since the check is returned to the 
bidder at a later date, seems to be required as a showing of a degree 
of financial responsibility and earnestness at the time he submits the 
bid and the direct liability of a banking institution payable to the order 
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of the Board of Control seems to be the criterion. Whether this is. 
furnished by certified check or bank draft seems to be a mere formal 
difference which should not be adhered to by the Board at expense to 
the State of Nebraska. 


In our opinion, therefore, when an otherwise acceptable bidder 
accompanies his bid by a U. S. money order, bank money order, bank 
draft, or a cashier’s check payable to the Board of Control, the bid 
should not be rejected, but may be accepted and the instrument referred 
to be retained in the manner provided by the law referring to certified 
checks. 


We have not included in the above approved instruments Express 
money orders, or United States Currency. The former are the obliga- 
tions of a private corporation, not a banking institution, and there is 
no language in the statute from which it may be inferred that this type 
of obligation would be acceptable. This is our opinion even though 
in fact the solvency of such a corporation may be much more secure 
than would be that of a small banking institution whose instrument 
would be acceptable. 


United States Currency, while it accomplishes all of the protection 
which the act requires, does not have the facility which would permit. 
it to be made payable to the Board of Control and which would require 
the endorsement of such board before negotiation. Since the statute 
distinctly provides for an instrument payable to the Broad of Control, 
we feel that this section of the statute excludes the receipt and holding 
of United States Currency. 


January 21, 1948 
INHERITANCE TAXES 


Right Of A Grandson To The $10,000 Exemption 
Provided For In Sec. 77-2004 R. S. 43 


Mr. Raymond B. Morrissey, County Attorney, Johnson County, Tecumseh: 


We have your letter of January 19 which inquires as to whether a 
grandson receiving an inheritance of $8,000.00 is entitled to the $10,000.00 
exemption provided for in Section 77-2004, R. S. Nebraska 1943. The 
statute referred to is set forth hereafter in full: 


“When the beneficial interest to any property or income 
therefrom shall pass to or for the use of any father, mother, 
husband, wife, child, brother, sister, wife or widow of the son, 
or husband of the daughter, or any child or children adopted as 
such in conformity with the laws of the State of Nebraska, or 
to any person to whom the deceased for not less than ten years 
prior to death stood in the acknowledged relation of a parent, 
or to any lineal descendant born in lawful wedlock, in every 
such case the rate of tax shall be one dollar on every one hundred 
dollars, or fractional part thereof, of the clear market value of 
the property in excess of ten thousand dollars received by each 
person. Any interest which may be valued at a less sum than 
ten thousand dollars shall not be subject to tax.” (Emphasis 
supplied.) 


The term “lineal descendant” has been defined many times in 
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legal texts, and in the adjudicated cases. We set forth the definition 
from only one of the many available authorities as follows: 


“The words ‘lineal descendants,’ used in a will to specify 
distributees of the residuary estate, embrace all those, even 
to the remotest generation, who by consanguinity trace their 
lineage to the specified ancestor. Green v. Hussey, 117 N. E. 
798, 228 Mass. 537.” (Words & Phrases Vol. 4 (8rd Series) 
P. 921.) 


In our opinion the grandson is a lineal descendant within the meaning 
of this act and is entitled to the exemption provided therein. (See 
C.J. S. 26, P. 991, 37 C. J., P. 1262, Note 96.) 


January 22, 1948 
TAX FORECLOSURES BY COUNTY 


There Being An Old Age Assistance Lien On File 
Parties To Action And Service Of Summons 


Mr. Donald V. Lowe, Deputy County Attorney, North Platte: 
You write: 


“Lincoln County, Nebraska has begun to foreclose their 
delinquent real estate taxes. In connection therewith, we oc- 
easionally run upon an Old Age Assistance Lien recorded against 
the title to the real estate we are interested in. These liens are 
recorded in the name of Neil C. Vandemoer, State Assistance 
Director. 


“We would like an opinion as to who should be made parties 
defendant and upon whom Summons should be served in order 
to discharge these Old Age Assistance Liens.” 


Sec. 68-215, R. S. 1943, as amended by L. B. 546, enacted by the 
1947 Legislature, provides that 


“* * * (2) The assistance benefits any recipient of old age 
assistance shall receive shall be a lien on any real estate owned 
by the recipient of such assistance from and after the date of 
the filing of the certificate as provided in this section. * * * 
(4) In the event that any amount is recovered by a county or 
the state with respect to old age assistance furnished under said 
sections, such amount shall be paid into the State Assistance 
Fund,” ete. 


Both the county and the State of Nebraska have a beneficial interest 
in these liens and are entitled to notice of any action affecting these liens. 
‘There appears to be no reason, however, for making the county a party 
defendant to an action in which the county is already the plaintiff. 


It is our opinion that in such cases as you mention, the State of 
Nebraska should be made a party defendant as is provided in Sec. 24-319, 
R. S. 1948, and service should be had on the Attorney General and on the 
County Attorney, as provided in Sec. 24-321, R. S. 1943. 


As these cases appear to fall within the purview of Sec. 24-319, 
subdivision (4), R. S. 1948, service on the Attorney General and on tne 
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County Attorney of the county where the land is located would seem to 
be sufficient to meet the statutory requirements. However, you will 
note that Sec. 24-321, R. S. 1948, contains a further provision that “in 
any action, the subject matter of which, in whole or in part, relates to 
or grew out of the conduct of any special department or institution of 
the government, summons shall also be served by such sheriff upon the 
chief officer of such department or institution,” etc. Under Secs. 68-302 
and 68-309, R. S. 1943, the Board of Control is designated as the agency 
to administer and disburse the State Assistance Fund. To avoid any 
question on this point, we suggest that, in the cases you mention, sum- 
mons be served on the chairman of the Board of Control as well as upon. 
the Attorney General and County Attorney. 


January 28, 1948 
TAX FORECLOSURES BY COUNTY 


Omitted Old Taxes Assessed Before The Turn Of The Century 
Purchaser’s Assumption That Action Removed All Tax Liens 
Responsibility Of County To Protect Purchaser 


Mr. Elvin A. Butterfield, County Attorney, Antelope County, Neligh: 
We have your letter of January 15 which inquires as follows: 
“TI have two questions to present to your office. They are: 


“(1) What has been the practice with reference to prose- 
cution over the State of Nebraska, on slot machines that were 
sold to individuals and the Federal Tax paid thereon. 


“Question number two is, in 1942 we sold some vacant lots 
at tax foreclosure for delinquent taxes. The County Treasurer 
failed to catch some of the taxes that were assessed before the 
turn of the century, and therefore, those taxes were not included 
in the tax foreclosure. The land was sold to an individual who 
was of the opinion that he had purchased the property free of 
all taxes. Is there any manner in which these taxes can be 
taken from the records?” 


In reply to your first question, the policy of the State of Nebraska 
with respect to gambling devices is expressed in the Constitution and 
the statutes. We advise that full and diligent enforcement of all laws 
relating thereto is the policy and practice recommended by this office. 
The fact that a federal tax may have been paid on a gambling device 
does not operate to exclude it from the operation of our gambling laws 
any more than would the payment of a federal narcotic or liquor tax 
allow free traffic in narcotic drugs or alcoholic liquors in violation of 
state regulations. 


We assume that your second question means to inquire whether 
your office or Antelope County can do anything to cancel or nullify the 
omitted taxes which still appear upon the county records. 


We know of no way that this can be effected in view of the constitu- 
tional provision at Article VIII, section 4: 


“The Legislature shall have no power to release or discharge 
any county, city, township, town or district whatever, or the 
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inhabitants thereof, or any corporation, or the property therein, 
from their or its proportionate share of taxes to be levied for 
state purposes, or due any municipal corporation, nor shall 
commutation for such taxes be authorized in any form whatever.” 


Taxes cannot be deleted or cancelled unless they are paid or included 
in a tax sale foreclosure as provided by law. Section 77-1378, R. S. 1947, 
provides for cancellation of personal taxes, but makes no similar pro- 
vision for real estate taxes. 


However, the purchaser is probably correct in assuming that he 
purchased the property free of the lien of such taxes. An examination 
of the case Pohlenz v. City of Ravenna, 145 Neb. 845, 18 N. W. (2d) 510 
supports this opinion. Since your foreclosures were brought prior to 
the enactment of the 1943 tax foreclosure act (77-1901 to 77-1928, R. S. 
1948) they were probably brought under the same statutes considered 
in the above cited case. The court in that case enjoined the City of 
Ravenna from enforcing a lien of special assessments erroneously omitted 
in foreclosure proceedings. A quotation from the opinion in that case is 
set forth: 


“In 1903 the legislature passed a comprehensive act provid- 
ing for a system of public revenue. Section 281, ch. 73, p. 475, 
Laws 1903, gave the several counties a lien for taxes, authorized 
their foreclosure in the same manner as though the lien were 
a mortgage, and authorized the sale of the property to satisfy 
the lien, and a delivery of a deed to the purchaser. See R. 8S. 
1918, sec. 6559. The legislature in 1919 amended this act to 
provide, among other things, that ‘The delivery of such deed 
shall pass title to the purchaser free and clear of all liens of 
every nature whatsoever, and the interest of all persons over 
whom the court had jurisdiction.’ Laws 1919, ch. 59, sec. 1, p. 
165. This section then became section 6087, Comp. St. 1922, 
and later section 77-2039, Comp. St. 1929. Section 77-2039, supra, 
‘was amended in 1935 (Laws 1935, ch. 162, sec. 1, p. 590, again 
in 1987 (Laws 1937, ch. 167, sec. 14, p. 644) again in 1939 
(Laws 1939, ch. 98, sec. 14, p. 480), and again in 1941 (Laws 
1941, ch. 157, sec. 14, p. 615). The language above quoted was 
retained throughout these amendments. In 1943, section 77-2039, 
as amended, and other sections were repealed and a new act 
passed. Laws 1943, ch. 176, p. 614. Section 14 of this act, on 
page 618, provided: ‘The delivery of the sheriff’s deed shall 
pass title to the purchaser, free and clear of all liens of every 
nature whatsoever and the interest or interests of all persons 
over whom the court had jurisdiction.’ This provision now is 
found in section 77-1914, R. S. 1943.” 


cand further the court said: 


“This court has held that ‘The title conveyed under a tax 
sale is not derivative, but a new title, and the purchaser, if his 
deed is valid, takes free from any encumbrance, claims, or 
equities connected with the prior title.’ Topliff v. Richardson, 
76 Neb. 114, 107 N. W. 114. See, also, Coffin v. Old Line 
Insurance Co., 188 Neb. 857, 295 N. W. 684. 


“The rule is stated: ‘It is competent for the legislature to 
make the lien of taxes on real estate paramount to all other 
existing liens and encumbrances; and when this is done, and 
particularly when the tax sale is considered as creating a new 
and independent title, it is generally held that the tax title 
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destroys and extinguishes all existing liens, charges, and en- 
cumbrances, and that the purchaser may acquire a clear and 
unencumbered title, without regard to their number and variety.” 
61 C. J., sec. 1831, p. 1810. See, also, 51 Am. Jur., sec. 1019, p. 
691, sec. 1074, p. 984, and sec. 1079, p. 938.” 


It would seem obvious that the county, being plaintiff in the fore- 
closure suit would be within the jurisdiction of the court. The county 
obtains a decree of foreclosure in which it presents to the court the 
statement of all taxes supposedly due on the property and a sale is there- 
after had to the purchaser which, when confirmed by the court, is pre- 
sumed to be a sale at full value. There is no reason to believe that 
because a greater tax delinquency existed than was shown to the court, 
a greater purchase price would be paid. The omission of some taxes. 
would have the effect only of altering the pro rata distribution of the 
proceeds paid in by the purchaser. 


There are several remedies indicated in the reported cases whereby 
a purchaser may protect himself from any attempt by your county to- 
assert or enforce a lien arising from these omitted taxes. However, 
we know of no way that they may be expunged from the records and 
in none of the cases examined has that procedure been authorized. 


January 26, 1948 
BOY SCOUT ORGANIZATIONS 


Authority To Solicit Funds Without A Certificate 
Construction Of L. B. 400, Laws 1947 


Frederick H. Wagener, County Attorney, Lancaster County, Lincoln: 


We have yours of recent date requesting an opinion as to whether 
or not there must be compliance with the provisions of L. B. 400 by per- 
sons soliciting in behalf of Boy Scout organizations. 


You say: 


“There are three Councils of the Boy Scouts of America in 
Nebraska. The Covered Wagon Council with 27 counties in the 
northeast part of the state has its headquarters at Omaha. The 
Wyo-Braska Council has 11 counties in the Panhandle of Ne- 
braska and 2 counties in Wyoming. The Cornhusker Council 
has 55 counties in the southern two-thirds of the state, and has 
an Executive Board composed of men from all over the entire 
Council. They are members of seven Community Chests located 
at North Platte, Kearney, Grand Island, Hastings, Fairbury, Beat- 
rice, and Lincoln. The Council is divided into 26 districts; each 
District has its own finance chairman, who promotes the finance 
campaigns in his district. Assisting him are finance chairmen 
in every community in which we have scouting. These men se- 
cure other men in their community who help them solicit for 
funds in their own community. In these communities there are 
scouts and leaders who are members of the Boy Scouts of 
America.” 


Section 1 of L. B. 400 provides in part as follows: 
“Any person, organization, corporation, association or in- 
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stitution, either resident or non-resident of this state, which 
solicits funds in any county of this state other than where their 
home office is located, * * *.” 


Sec. 5. “For the purpose of this act, the words ‘corporation’, 
‘association’ and ‘institution’ shall mean any aggregation of in- 
dividuals, whether two or more, working for a common purpose 
in their community or‘this state in the interest of religious so- 
cieties, fraternal organizations, local councils of boys and girls 
organizations, civic clubs, chambers of commerce, hospitals, 
Community Chest, Red Cross and all other charitable enterprises.” 


Sec. 7. “The provisions of this act shall not prohibit churches 
and like charitable organizations from soliciting in the immed- 
iately adjoining counties where part of their membership resides 
or soliciting territory exists.” 


The act further provides that a certificate may be issued by the 
Secretary of State and each person who receives funds in contribution 
must have with him either a certified copy or photostat of such certifi- 
‘cate to which must be attached a photograph of the solicitor. 


From the statement of facts in your letter, it seems clear that solic- 
itors for the Boy Scouts come directly within the provisions of the act 
sand that certificate and photograph will be required for each. 


January 27, 1948 
LIVESTOCK SALES RINGS 


Cases Where License Is Held By A Partnership 
‘Transfer Of A Partner’s Interests Does Not Require A Cancellation 
Of The License 


Dr. E. P. Anderson, Chief, Bureau of Animal Industry, State of Ne- 
braska, Lincoln: 


7 You have requested our opinion as follows regarding sec. 54-1103, R. 
oS. 1943: 


“Under Section one of this law, I wish to be informed 
as to the rights of partnerships, associations or corporations 
which have been licensed under the law, and the fee of fifty 
dollars has been paid and accepted by this department for the 
purpose of conducting a livestock sales ring for a period of 
one year, and where in a partnership, one partner elects to sell 
his part ownership to one of the other partners or partner, is 
it mandatory for this department to require another license 
fee of fifty dollars in order that the partnership, association 
or corporation can continue to operate a sales ring in Nebraska? 


“In partnerships, we have quite frequently several owners, 
and at this particular time, we have in mind a livestock sales 
ring which consists of six persons, and two are now selling their 
interests to other parties. Will it be necessary for us to require 
the cancellation of the old license and issue a new license, and 
should we collect an additional fifty dollar fee for same? A 
copy of our present license is attached for your convenience.” 
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Sec. 54-1103, R. S. 19438, provides: 


“Any person, partnership, association or corporation upon: 
making to the Director of the Department of Agriculture and 
Inspection a written statement satisfactory to the director of 
said department, showing financial responsibility and ownership 
or control of adequate facilities for selling, weighing, the care, 
sorting, feeding, loading, unloading and shipment of livestock 
for the operation of a livestock sales ring, and tendering the 
fee prescribed in section 54-1104, may procure a license from 
said director to establish and operate within the State of Ne- 
braska for one year a livestock sales ring as defined in section 
54-1101. The operation of a livestock sales ring in this state, 
pasha 2 license, is an offense punishable as provided in section. 

-1126. 


Subsection (1) of Sec. 67-306, R. S. 1943, provides: 


“(1) A partnership is an association of persons organized 
as a separate entity to carry on a business for profit.” 


In Clay, Robinson & Company v. Douglas County, 88 Neb. 363, 129 
N. W. 548, the court said: 


“A partnership is an entity distinct and separate from that 
of its members, and is recognized in law as a person. Richards 
v. Leveille, 44 Neb. 38; Campbell v. Farmers & Merchants Bank, 
49 Neb. 148, * * *” 


It is our opinion that the transfer of an interest in a partnership 
does not require the cancellation of the license issued to the partnership- 
under Article 11, Chapter 54, R. S. 1943. 


January 28, 1948 
MOTOR VEHICLES’ REGISTRATION AND LICENSE PLATES 


After Suspension And Pickup Orders Have Been Issued 
Authority Of A Peace Officer To Seize And Remove The Plates 


Mr. Wardner G. Scott, Director of Motor Vehicles, Department of Roads. 
and Irrigation, Lincoln: 


You have requested our opinion as to whether or not a deputy 
sheriff of the Department of Roads and Irrigation may seize and remove 
registration and license plates from a motor vehicle “after pickup has 
been issued on such registration and license plates, and the individual has. 
been notified.” 


Section 60-556, R. S. Supp. 1947 provides: 


“Any person (1) whose license or registration shall have 
been suspended as herein provided, (2) whose policy of insur- 
ance or bond, when required under this act, shall have been 
cancelled or terminated or (3) who shall neglect to furnish 
other proof upon request of the department shall immediately 
return his license and registration to the department. If any 
person shall fail to return to the department the license or 
registration as provided herein, the department shall forthwith 
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direct any peace officer to secure possession thereof and to 
return the same to the department.” 


The above section authorizes any peace officer to seize and remove 
the registration and license plates from a motor vehicle under the 
circumstances and conditions specified therein. An officer’s authority 
under this section is limited and exists only in the circumstances and 
conditions specified. 


January 30, 1948 


TAX ASSESSMENTS OF PERSONAL PROPERTY OWNED BY 
INDIVIDUALS IN COMMON 


Individual Listings And Individual And Several Liability 
Error In Listings; Corrections; Power Of Board 


“Mr. Kenneth C. Fritzler, County Attorney, Kimball County, Kimball: 
You have requested our opinion as follows: 


“An opinion is requested relative to the assessment and 
collection of taxes levied upon undivided interests in personal 
property. The specific questions which have arisen are: ° 


“(1) In assessing personal property owned in common by 
two or more persons, shall the assessor make one assessment 
of all the property to all of the owners, or should each un- 
divided interest of each owner be assessed separately? 


“(2) In a case where the assessor has assessed all of the 
property to all of the owners, does the Board of County Com- 
missioners have the power to direct the Clerk in a county of 
less than 6500, to change the assessment so as to assess each 
owner for this undivided interest separately, upon the theory 
that the original assessment was erroneous? 


“(3) In a case where the assessor has assessed all of the 
property to all of the owners, may one of the owners discharge 
his tax liability by paying to the treasurer his proportionate 
share of the taxes, or do all owners remain liable until the en- 
tire tax has been paid? 


“(4) Does Section 77-1226 apply to persons other than 
warehousemen and if they fail to make the list, what procedure 
should follow?” 


(1) See. 1, Art. VIII of the Nebraska Constitution provides that 
taxes shall be levied by valuation uniformly and propertionately upon 
“all tangible property”. Subsections (1) and (2) of Sec. 77-1201, R. S. 
Supp. 1947, provide: 


“(1) Every person of full age and sound mind, being a 
resident of this state, shall list all his money, credits, bonds or 
stocks, shares of joint stock or other companies, if the capital 
stock of such company is not assessed in this state, money 
loaned or invested, annuities, franchises, royalties and all other 
personal property, except motor vehicles; 


“(2) He shall also list all money and other personal prop- 
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erty invested, loaned or otherwise controlled by him as agent 
or attorney, or on account of any other person or persons, 
company, or corporation whatsoever and all money deposited 
subject to his order, check or draft, and credits due from any 
person or persons, body corporate or politic, whether in or out 
of the county;” 


The statute requires “all personal property” to be listed for taxa- 
tion. It is our opinion that each owner should list all personal property 
in which he has an interest, specifying the amount of his interest in 
each item of property of which he is but a partial owner of the property. 


(2) Sec. 77-519, R. S. Supp. 1947, provides in part: 


“The county clerk of any county may correct the tax list 
before the tax is paid, in case of clerical errors, and the county 
clerk of any county, with the approval of the county board of 
any county, may correct the tax list before the tax is paid in 
case of erroneous assessments; Provided, in counties having a 
population of more than sixty-five hundred inhabitants, the 
county assessor may correct the tax list before the tax is paid, 
in the case of clerical errors; and the county assessor of said 
counties may correct the tax list before the tax is paid in 
case of erroneous assessments in said counties. * * *” 


It is our opinion that the assessment of the same property to three 
different persons is an erroneous assessment that may be corrected on 
the tax list before the tax has been paid. In a county having a popu- 
lation of less than sixty-five hundred, such a correction is to be made 
by the county clerk, with the approval of the county board. 


(3) Although a correction of the tax list may result in the elimination 
of a tax liability, or a part thereof, until the records have been corrected 
tax liability cannot be discharged except through payment. 


(4) By its own terms, Sec. 77-1226, R. S. Supp. 1947, applies to 
“any place where goods, wares, or merchandise of any and all kinds and 
description are stored or kept”. Sec. 77-1225, R. S. 1943, which was 
originally a part of the same section (Laws of 1915, Chap. 227, Sec. 1), 
defines “warehouse” as including “all places wherein all articles of 
food, feed or grain are stored or kept”. 


Sec. 77-1201, R. S. Supp. 1947, requires each resident of the state 
to list all personal property for taxation that is owned or “controlled” 
by him. Sec. 77-1229, R. S. Supp. 1947, requires the list to be verified 
under oath. A willful failure to list, or the making of a false list, is 
a misdemeanor punishable under Sec. 77-1232, R. S. Supp. 1947. Sec. 
77-1235, R. S. Supp. 1947, provides a penalty of fifty per cent to be 
added to the valuation of the property of any person who “shall fail, 
neglect or refuse to make out and deliver” the statement required 
under Sec. 77-1229, R. S. Supp. 1947. 


Although the statute does not provide a separate penalty for a 
violation of Sec. 77-1226, R. S. Supp. 1947, the penalties provided by 
Secs. 77-1232 and 177-1235, R. S. Supp. 1947, are applicable to such 
cases. 
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February 2, 1948 
STATE SUPERINTENDENT OF PUBLIC INSTRUCTION 


Authority To Make Rules In Re Issuing Temporary 
Teaching Certificates 


Wayne C. Reed, Superintendent of Public Instruction, State House, Lincoln: 


You submit for our investigation certain rules and regulations 
governing the issuance of temporary teaching certificates which have been 
prepared by your office, and inquire whether it is within the authority of 
the Superintendent of Public Instruction to adopt such rules. 


Section 79-1342 which authorizes the issuance of emergency certifi- 
cates for instructors in adult education or for temporary supply teachers 
for a term of not to exceed one year, provides in part: 


“Such certificates shall be issued only upon the written 
application of the chief educational officer, as designated by the 
local board of education, of schools organized under the provi- 
sions of Chapter 79, Articles 3, 6, 8, 10, 24, 25, 26 and 27.” 


The fact that the chief educational officer of the school desiring to 
procure such temporary certificates for a teacher is required to make the 
application does not in our opinion prevent you from asking reasonable 
rules and regulations covering the same. We have examined your pro- 
posed rules, and believe that they are reasonable and may properly be 
enforced. 


Js February 3, 1948 
BOY SCOUT ORGANIZATIONS 


Authority To Solicit Funds Without A Certificate 
Opinion In AGO-9-58-292 Is Modified To Hold That 
A Certificate Is Not Required 


Mr. Frederick H. Wagener, County Attorney, Lancaster County: 


On January 26, 1948 this office issued an opinion to you relative to the 
applicability of the provisions of L. B. 400, Sixtieth Legislative Session to 
solicitors of funds for the various Boy Scout Units. 


We have recently been informed of additional factual data on this 
procedure which requires a supplemental opinion on the subject. 


We find that in many communities, pledges and contributions are 
made at an assembled meeting of interested citizens. This, of course, is 
not within any of the restrictive provisions of the bill. We are further 
informed that as a practical matter each unit of the Boy Scouts is a 
separate and more or less independent unit, self contained, sponsored and 
supported by citizens of the immediate community, and that in addition to 
the meeting above-mentioned, individual solicitation is made on behalf 
of the local unit, but in all cases such solicitation is restricted and 
confined to the immediate vicinage. 


We think the manifest intent of the legislature as expressed by Sec. 
1 and See. 7 of the bill would exclude solicitors under the above state of 
facts, and to that extent the opinion above mentioned is so modified. 
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February 3, 1948 
PRISONS AND PRISONERS 


Life Imprisonment Commuted To A Term Of Years 
Effect On Statutory Diminution Of Sentence 


Colonel James M. Jones, Warden, Nebraska State Penitentiary, Lincoln: 


You have requested our opinion as to whether Section 29-2632, R. S. 
1943 applies to a prisoner whose sentence to life imprisonment has been 
commuted to a term of years. 


Section 29-2632, R. S. 1943 provides: 


“Every convict who is now or who may hereafter be con- 
fined in the Nebraska State Penitentiary, and who shall have 
no infraction of the rules or regulations of the penitentiary or 
laws of the state recorded against him, and who performs in a 
faithful manner the duties assigned to him in an orderly and 
peaceable manner, shall be entitled to the diminution of time 
from his sentence as appears in section 29-2638, and pro rata 
for any part of a year where the sentence is for more or less 
than a year, as follows: Two months on the first year, two 
months on the second year, three months on the third year, 
four months on the fourth, and the like diminution of time 
for each succeeding year of time of his sentence.” 


In Re Harry W. Hall, 34 Neb. 206, 51 N. W. 750, the court held 
that a prisoner whose sentence to life imprisonment had been commuted 
to “nine years of actual time’ was not entitled to any statutory 
diminution of his sentence as commuted. The decision in that case, 
however, was based upon the particular language used in the order of 
commutation and the following general rules are set forth in the opinion: 


“Counsel for petitioner in their argument and printed brief 
have referred us to a number of cases which to our minds are 
conclusive upon two propositions: First, that the commutation 
of a sentence like the one under consideration is not in the 
nature of a conditional pardon, but the substitution of one 
sentence for another, and for the purpose of its execution will 
be treated precisely as if the substituted sentence had been 
imposed by the court in the first instance, provided, of course, 
it is within the jurisdiction of the court; second, that an order 
of commutation, like a pardon, should be strictly construed as 
against the state and liberally in favor of the convict. * * *” 


Under the rule of the Hall case the question as to whether a 
particular prisoner is entitled to any statutory diminution of his sentence 
depends upon the language used in the order of commutation. 


February 3, 1948 
LIQUOR 
Election To Decide Sale By The Drink 
Proper Official To Determine Sufficiency Of Number 
Of Signatures To The Petition 
Mr. W. E. Mumby, County Attorney, Harrison: 
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You write: 


“On March 6, 1946 your office rendered an opinion in which 
you stated that the General Election referred to in Section 
53-122, Revised Statutes 1943 in connection with voting upon 
the question of the sale of liquor by the drink, is the election 
described in Article XVII, Section 4 of the Constitution of the 
State. 


“The question now arises here as to what officer or officers, 
can certify to the fact that the petition requesting an election 
on the question contains signatures equalling 20% of the votes 
east in the General Election, when in this particular voting 
precinct electors from the Village as well as quite a large 
rural area vote in the election, and the election records do 
not show whether they live within the Village or outside the 
Village.” 


Section 53-122, R. S. 1948, provides that the petition shall be signed 
by a number of electors of such city or village equal to twenty per cent 
of the votes cast at the last general election held therein. The statute 
does not provide any method or procedure for the determination of the 
number of votes cast at a general election in a city or village where 
such vote is mingled with the vote from adjacent rural territory. 


It is our opinion that the question as to the sufficiency of the number 
of signatures to the petition is to be determined by the municipal clerk 
of the city or village to whom such petition is presented as provided 
by section 33-122. The city or village clerk must determine this fact 
from the best evidence available. Ordinarily the records of the county 
clerk as to the votes cast in such election within the corporate limits 
would be conclusive evidence, but where, as in the case you mention, 
such records do not disclose the information desired, the municipal 
clerk must determine the sufficiency of the petition on such evidence 
as is presented in the form of affidavits or otherwise, by the proponents 
and the opponents of the petition. 


February 3, 1948 
MUNICIPAL RETIREMENT SYSTEM 


Authority To Pay For Employment Services Secured At 
Request Of League Of Nebraska Municipalities 


Board of Educational Lands & Funds, State House: 


You request our opinion as to whether the Board of Educational 
Lands and Funds may legally authorize the Director of the Municipal 
Retirement System to pay the sum of $250.00 from the Municipal Retire- 
ment Fund to Mr. Arthur S. Hansen of Chicago, Illinois, for services 
rendered by Mr. Hansen at the request of the League of Nebraska 
Municipalities. 


It appears that the Municipal Retirement System may have derived 
some benefit from Mr. Hansen’s services, but inasmuch as Mr. Hansen 
was employed by the League of Nebraska Municipalities and not by 
the Municipal Retirement System, and the benefits to the Retirement 
System were purely incidental, we find no legal basis for any claim by 
Mr. Hansen against the Municipal Retirement System. In fact, Mr. 
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Hansen himself states that he has no claim against the Municipal Re- 
tirement System. In view of these facts, it is our opinion that the 
Municipal Retirement System should reject this claim. 


At your request, we are returning letter of Mr. Beals to you. 


February 3, 1948 
SCHOOL DISTRICTS 


Selling School House And Continue, As Practiced For Over Two 
Years, To Contract With An Adjoining District To Teach Its Pupils 
Question Of Failing To Maintain A Public School 
Authority Of County. Superintendent To Annex Such District To Another 


Mr. Ted R. Frogge, County Attorney, Elwood: 


You state that a school district in Gosper County is planning to 
sell the school house and continue, as they"have done for several years, 
to contract with an adjoining district for the teaching of the children 
of the district, and you inquire whether such a district that does not hold 
school within two years falls within the provisions of Section 79-137, 
R. S. 1948, so that the county superintendent has the power to annex 
the territory of the district to the adjoining districts. 


Section 79-137 reads in part: 


«* * *Provided, if any school district shall, for two con- 
secutive years, fail to maintain a public school, as required by 
law, it shall be the duty of the county superintendent of the 
county in which the district lies to attach the territory of such 
district to one or more adjoining districts.” 


In an opinion found in Reports of the Attorney General for the 
State of Nebraska, 1945-46, page 203, it was said: 


“Tt is our opinion that ‘to maintain a public school,’ as 
referred to in the said statutory provision, means to actually 
operate and keep open a public school within the district, 
or when authorized by law contract for instruction and provide 
transportation to another district. * * * (Emphasis supplied.) 


Under this construction of this statute, the county superintendent 
is without authority to annex the territory of the school district in 
question, and the sale of the school house in no way affects this situation 
as the school district is maintaining a public school. 


February 5, 1948 
CHILD WITH SEVERE VISUAL HANDICAP 


Duty Of Board Of Control To Investigate And Provide Such 
Child With Suitable Educational Opportunities 


Hon. W. H. Diers, Chairman, Board of Control, Capitol Building: 
You request our ruling on the following questions: 
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“1. If a child of legal school age has a visual handicap, 
so severe that he cannot profitably attend public school, and 
if all other conditions surrounding the child are normal, is the 
child required to attend school either at the Nebraska School 
for the Blind or at some other suitable educational facility? 


“2. What official in a district or community is charged 
with the responsibility of seeing to it that a child, handicapped 
as above, is placed in a proper educational situation?” 


Sec. 79-1910, R. S. 1948, provides as follows: 


“All persons of from seven to twenty years of age who are 
residents of this state, and who by reason of partial or total 
blindness or deafness are unable to obtain an education in the 
public, private, denominational or parochial schools of this state, 
shall, under the provisions of sections 79-1901 and 79-1902, be 
required to attend the Nebraska School for the Blind or the 
Nebraska School for the Deaf, until graduated or discharged by 
the superintendent of such school, unless such persons are be- 
ing privately or otherwise educated, or unless by reason of men- 
tal or physical incapacity they are not subjects for admission 
to said schools.” 


In view of the provisions of Sec. 79-1910 above quoted, the answer 
to your first question is yes. 


In answer to your second question, I call your attention to Sec. 
79-1509, R. S. 1948, which requires each county superintendent of public 
instruction to report to the superintendent of the Nebraska School for 
the Blind on April 1 of each year the name, age, residence, and post- 
office address of every person who resides in the county who is blind 
po such extent as to be unable to acquire an education in the common 
schools. 


Sec. 83-203, R. S. 1943, provides: 


“All persons blind to such an extent that they cannot 
acquire an education in the public schools of the state, and who 
are of suitable age and capacity, and of good moral character, 
shall be entitled to an education in the school for the blind 
without charge.” 


Sec. 83-210, R. S. Supp. 1947, provides that the Board of Control 
shall, so far as may be practicable, improve the condition of the blind 
in Nebraska, maintain a complete register of the blind in Nebraska, 
provide suitable home teaching for those unable to attend the Nebraska 
School for the Blind, assist them to find remunerative employment, 
encourage them in their efforts toward self-improvement, etc. Sec. 
83-211, R. S. Supp. 1947, empowers the Board of Control to employ 
necessary field agents and teachers to carry out its duties relating to 
blind persons, and authorizes the board to make loans of money to 
worthy and capable blind persons to assist them in pursuing advanced 
or technical studies. Blind persons are defined by Sec. 83-212, R. S. 
1943, as including “all persons whose sight is so defective as to seriously 
oe their ability to engage in the ordinary vocations and activities of 
ife.” 


Sec. 79-1901 and 79-1902, R. S. 1943, impose on every person having 
legal charge or control of any child between the ages of seven and 
sixteen years, the duty to cause such child to attend school regularly, 
and Sec. 79-1910, R. S. 1948, specifically provides that this require- 
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ment shall apply to those having charge or control of blind children. 
Sec. 79-1921, R. S. 1948, requires that the boards of education of cities 
of the first class, primary class, and metropolitan class, shall appoint. 
attendance officers to see that the laws requiring school attendance are 
enforced, and that in each county the county superintendent of schools 
shall appoint one or more attendance officers to enforce the school 
attendance laws. See. 79-1922, R. S. 1948, requires that all violations 
of the attendance law be reported to the city superintendent of schools 
in districts having an attendance officer and, in all other cases, to the 
county superintendent all violations of the compulsory education law. 
These laws apply to blind children the same as to other children. To 
further assist in enforcing the compulsory education law, Sec. 79-1924, 
R. S. 1948, provides for the taking of an annual school census and pro- 
vides that the name, date, and place of birth, color, and sex of each 
blind person, together with name and address of such person’s parent 
or guardian, shall be sent to the county superintendent, who shall im- 
mediately send it to the superintendent of the School for the Blind. 


Thus the legal duty to provide educational facilities for children 
whose vision is so defective that they may be classed as “blind”, does 
not rest on one individual or official but is the joint and several obliga- 
tion of several parties. The primary responsibility is on the parent or 
guardian of such child. It is also the duty of the superintendents of 
city schools and of county superintendents, acting through their attendance 
officers, to report all such cases to the superintendent of the School for 
the Blind, and it is the duty of each teacher or other school official or 
officer of the school district. to report all such cases to the superintendent 
of the city schools or to the county superintendent of all such cases, 
who, in turn, transmit the information to the superintendent of the 
School for the Blind. 


It is the duty of the Board of Control to provide suitable educational 
facilities for all of such blind children, and the Board of Control is 
clothed with ample authority to make such investigation and take such 
action as it may deem necessary and proper to the end that every 
blind child in the state shall receive suitable educational opportunities. 


February 6, 1948 
DISTRICT COURT CLERK 


Duties As Member Of Board Of Mental Health 
Right To Personally Retain The $3.00 Attendance Fee 


Mr. L. C. Hungerford, Grant County Attorney, Hyannis: 


We have your letter of February 2 inquiring whether the Clerk 
of the District Court may retain personally the compensation provided 
by Section 83-337, R. S. 1947 for his services as a member of the Board 
of Mental Health. The statute provides for an allowance of $3.00 for 
each day for the members of the board. 


The rules respecting the fees of district court clerks are found in 
Section 33-106 which provides in part as follows: 


«x * * The clerk of the district court of each county shall 
in no ease retain for his own use any fees, revenues, per- 
quisites or receipts, fixed, enumerated or provided in this or any 
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other section of the statutes of the State of Nebraska, but shall 
on or before the fifteenth day of each month make a report to the 
county board, under oath, showing the different items of such 
fees, revenues, perquisites or receipts received, from whom, at 
what time, and for what service, and the total amount received 
by such officer since the last report, and also the amount re- 
ceived for the current year, and shall not later than the fifteenth 
day of the month account for and pay the same to the county 
treasurer who shall credit the same to the general fund of the 
county. A county shall not be required to pay any fees to 
the clerk of the district court of that county but this provision 
shall not affect the taxing of costs in any action in such county 
in which the county is a party.” (Emphasis supplied.) 


The quoted statute was passed by the 1947 legislature amending the 
previous law by the addition of the last sentence. That law became 
effective September 7, 1947, as did the section about which you inquire. 
In our opinion, the compensation provided for under Section 83-337, 
cannot be retained by the district clerk if paid, and a county cannot be 
required to make such a payment to the district: clerk in and for that 
county. 


February 7, 1948 
COUNTY MAIL ROUTE ROADS, RURAL AND STAR MAIL 


Making Special Annual 1 Mill Levy In Excess Of The 5 Mill Limitation 
Stating In Election Proposal That The Levy Is In Excess Of The 
5 Mill Limitation 


Mr. Willard M. Wilson, County Attorney, Phelps County, Holdrege: 
You have requested our opinion as follows: 


“Section 2 of L. B. 195 (Schroeder Bill) provides for the 
method of obtaining a special annual tax of one mill for the 
purpose of improving mail route and star mail route roads. 


“Since this section refers to this tax as a special annual 
tax, and since it further provides for a vote by the people as 
provided in Section 23-126, Revised Statutes of Nebraska, 1943; 
may such tax be in excess of the five (5) mill limit as set forth 
in Article VIII, Section 5 of the Constitution of the State of 
Nebraska, and in Section 73-1602, Revised Statutes of Nebraska, 
1943 as amended by L. B. 35? 


“A further question is whether or not it is necessary to 
set forth in the body of the proposition voted on the fact that 
this special annual tax will be in excess of the five mills limit.” 


Sections 23-125, 23-126, 23-128, and 23-129, R. S. 1943, all contain 
provisions relating to the levy of special taxes in excess of the constitu- 
tional limit of five mills. It is our opinion that a special annual tax 
of one mill, as provided for in Section 39-1002, R. S. Supp. 1947, may 
be levied in excess of the constitutional limit of five mills if the statutory 
provisions applicable to taxes in excess of the constitutional. limit are 
complied with. 


The sections above referred to contemplate that the proposition to 
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be voted upon shall be the levy of that part of the tax which will be 
in excess of the constitutional limit. Although we express no opinion 
as to the validity of a tax where the proposition voted upon did not 
disclose that the tax was not to be in excess of the constitutional limit, 
it is our opinion that the proposition should set forth the fact that the 
proposed tax will exceed the constitutional limit. 


February 6, 1948 
COUNTY PURPOSE TAX LEVY LIMITATIONS 


Clarifying Meaning Of “Ordinary County Revenue” 
Subjects: General Fund; Labor Tax; Poll Tax; Tax 
“Authorized By Other Statutory Provisions” 


Mr. L. M. Clinton, County Attorney, Cheyenne County, Sidney: 


You have requested our opinion on a number of specific questions 
regarding the statutory limitations on the rate of taxes that may be 
levied by a county. Questions No. 1, 6, and 7 are answered in an opinion 
dated July 11, 1947 (Opinions of the Attorney: General of Nebraska, Vol. 
2, No. 4, p. 196), a copy of which is enclosed herewith. 


Your second question is as follows: 


“Is the general fund levy included in the term ‘ordinary 
county revenue’ of Section 1 of 77-1603?” 


Sec. 77-1603, R. S. Supp. 1947, provides in part as follows: 


“The rate of tax shall not exceed (1) for ordinary county 
revenue, including the support of the poor, in counties having a 
population of more than nine thousand inhabitants, not more 
than three mills on the dollar valuation and, in counties having 
a population of nine thousand or less, not more than four mills 
on the dollar valuation; * * * The term ‘ordinary county reve- 
nue’ as used in subsection (1) of this section shall include only 
taxes for the purposes specifically set forth in this section, 
and shall not include other taxes authorized by other statutory 
provisions.” 


We assume that “the general fund levy” means a levy for the 
purpose of defraying the general expenses of county government. It 
is our opinion that such a ievy is included in the term “ordinary county 
revenue” and must be within the statutory limitation. 


Your third question is as follows: 


“What is the effect of the inclusion by the legislature of 
the levy for rural fire district equipment, as provided in 
Section 4 of 77-1608 in the rate for ‘crdinary county revenue’?” 


The problem presented by your third question results from a recent 
attempt to clarify the meaning of “ordinary county revenue”. A 
sentence was added at the end of Section 77-1603 providing that ordinary 
county revenue “shall include only taxes for the purposes specifically 
set forth in this section and shall not include other taxes authorized 
by other statutory provisions.” (Laws 1947, Chapter 256). 
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According to its title, the purpose of the above amendment was to 
“clarify” the meaning of ordinary county revenue. If ordinary county 
revenue includes the taxes specifically set forth in section 77-1603 plus 
all other taxes for the same purposes as the taxes specifically set forth 
in section 77-1603, although authorized by other statutory provisions, 
then the meaning of ordinary county revenue is far from being clear. 
If ordinary county revenue includes only the taxes specifically set forth 
in section 77-1603, then its meaning is clear and the apparent legislative 
intention is given effect. 


It is our opinion that a tax levied under Subsection (4) of Sec. 77- 
1603 is subject to the limitation prescribed in Subsection (1). However, 
a tax levied under Sec. 35-405, R. S. Supp. 1947, is a tax authorized by 
“other statutory provisions” and is not subject to the limitation pre- 
scribed in Subsection (1) of Sec. 77-1603, but is limited to the maximum 
rate prescribed in Subsection (4) of Sec. 77-1603. 


Your fourth question is as follows: 


“What is the effect of the inclusion of labor tax (Section 
7 of 77-1603) in the levy for ‘ordinary county revenue’?” 


Subsection (7) of Sec. 77-1603, R. S. Supp. 1947, provides: 


“The rate of tax shall not exceed * * *; and (7) labor tax, 
as provided in section 77-1611. * * *” 


The “labor tax” provided for in Section 77-1611, R. S. Supp. 1947 
is a poll tax. The limitation upon the rate of tax for “ordinary county 
revenue” does not apply to a poll tax which is not a tax levied upon 
property, but is a fixed amount levied upon each person. 


Your fifth question is as follows: 


“Ts the levy provided for by Section 77-1627 as amended 
included in ‘ordinary county revenue’?” 


Section 77-1627, R. S. Supp. 1947, provides: 


“The county boards of the various counties in this state 
may, at their option, levy an annual tax of not to exceed one 
mill for the relief of unemployed and indigent persons upon 
all. the taxable property within the respective corporate limits 
of such counties, except intangible property.” 


It is our opinion that the tax authorized by the above section is a 


tax “authorized by other statutory provisions” and is not included in 
“ordinary county revenue”, 


February 9, 1948 
PUBLIC ASSISTANCE CASES 


Authority Of Board Of Control To Prohibit General Public 
Attendance At County Board Discussions And 
Prohibit General Public Examination Of Canceled Warrants 


Mr. W. H. Diers, Chairman, Board of Control, State House: 
You request our opinion as follows: 
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“The Federal Social Security Act with regard to old age 
assistance, Title I, Section 102 (2) (8), with regard to aid to 
dependent children, Title IV, section 402 (2) (8), and with 
regard to blind assistance, Title X, section 1002 (2) (9), pro- 
vides that each State plan must contain provisions to safeguard 
information concerning applicants for or recipients of public 
assistance. In order to conform with these requirements 
the Federal Social Security Act, the Nebraska Legislature in 
1941 passed a statute which now appears in sections 68-312 to 
68-314, Revised Statutes of Nebraska, 1948. 


“A question has been raised by several counties as to 
whether or not the above-cited sections of the Nebraska assist- 
ance statutes prohibit county clerks or county treasurers from 
giving the general public free access to county canceled war- 
rants used to make assistance payments. We now ask (1) 
whether the examination of canceled assistance warrants in the 
office of the county clerk or county treasurer, when such 
examination is not directly connected with the administration 
of assistance, constitutes a violation of Nebraska statutes; 
and (2) in those cases where members of the general public 
are present at county board meetings, should the members of 
the general public be required to leave when the county board 
discusses individual public assistance cases and applications?” 


Section 68-312, R. S. 1943, provides as follows: 


“The Board of Control shall have the power to establish 
and enforce reasonable rules and regulations governing the 
custody, use and preservation of the records, papers, files and 
communications of the state and county departments. The use 
of such records, papers, files and communications by any other 
agency or department of government to which they may be 
furnished shall be limited to the purposes for which they are 
furnished.” 


Section 68-313, R. S. 1943, provides: 


“Tt shall be unlawful, except for purposes directly con- 
nected with the administration of general assistance, old age 
assistance, aid to the blind, or aid to dependent children, and 
in accordance with the rules and regulations of the Board of 
Control, for any person or persons to solicit, disclose, receive, 
make use of, or to authorize, knowingly permit, participate in, 
or acquiesce in the use of, any list of or names of, or any in- 
formation concerning, persons applying for or receiving such 
assistance, directly or indirectly derived from the records, papers, 
files or communications of the state or county, or subdivisions 
or agencies thereof, or acquired in the course of the performance 
of official duties; Provided, members of the Nebraska Legisla- 
ture and all state and county officials of this state shall have 
free access at all times to all records and information in con- 
nection with such assistance.” 


The foregoing sections, in our opinion, constitute an exception to the 
general provisions of section 84-712, R. S. 1948, which provides in part: 


“All citizens of this state, and all other persons interested 
in the examination of the public records, are hereby fully em- 
powered and authorized to examine the same free of charge, 
during the hours the respective offices may be kept open for 


—423— 


the ordinary transaction of business; * * *” 


Answering your questions in the order they are stated, it is our 
opinion: 


1. That the examination of canceled assistance warrants by any 
person not directly connected with the administration of assistance, 
except members of the Legislature and State and County officials, 
constitutes a violation of Sections 68-312, 68-313, R. S. 1948, punishable, 
as provided in Section 68-314, R. S. 1943, by a fine not exceeding $100.00 
or imprisonment in the county jail not more than thirty days, or both; 


2. In view of the provisions of Section 68-313, R. S. 1943, making 
it unlawful to disclose or receive information concerning persons apply- 
ing for or receiving assistance except for purposes directly connected 
with the administration of assistance, and with the exception of public 
officials above noted, the county boards should exclude from their meet- 
ings members of the general public during their consideration of 
individual public assistance cases and applications. 


February 10, 1948 
LIQUOR DEALERS’ SALES BY TELEPHONE ORDERS 
Legality Of Sale When Order Is Paid By Purchaser On Delivery 
Mr. Donald H. Weaver, County Attorney, Hall County, Grand Island: 
You have requested our opinion as follews: 


“In the City of Grand Island, we have a number of liquor 
dealers who maintain their own delivery services to deliver 
liquor to parties who telephone orders in; and some other dealers 
use a delivery service which is a general public delivery service, 
but in both cases orders are accepted by telephone, then the 
liquor is sent out to the residence, or other place from which 
the order was telephoned, The operator of the delivery truck 
collects the money and turns the liquor over to the party who 
ordered it. 


“In as much as this situation may be occurring in other 
parts of the state, we would appreciate an opinion from your 
office as to whether or not the above procedure violates the 
statutes. 


“We refer you to Clark v. Crown Drug Co., 146 S. W. 2nd, 
98. 103, 104, 2836 Mo. App. 206, in which it is said: 


“The statute providing that no ‘sale’ of intoxicating liquor 
in any other place than that designated in the license shall be 
made was violated by liquor dealers who delivered liquor to 
purchasers who sent orders over the telephone.” 


Sec. 53-123.04, R. S. Supp. 1947, provides: 


“A retailer’s license shall allow the licensee to sell and 
offer for sale-at retail either in the original package or other- 
wise, as therein prescribed, in the premises specified in such 
license, alcoholic liquors or beer regardless of alcoholic content 
for use or consumption but not for resale in any form.” 


—424— 


Whether the transaction described in your letter is a violation of the 
law depends upon the status of the parties involved in the transaction. 


If the delivery service is the agent of the licensee and the sale does 
not take place on licensed premises, the transaction is illegal; also, if 
the liquor is sold to the delivery service for resale to a purchaser, both 
transactions are illegal. 


The Nebraska Liquor Control Act does not prohibit the purchase 
of liquor through an agent. Therefore, if the delivery service is the 
agent of the purchaser and the sale takes place on licensed premises 
and the principal is not a minor or other person to whom the sale of 
liquor is prohibited, it is our opinion that the transaction is legal. 


February 10, 1948 
SCHOOL BUILDINGS AND/OR IMPROVEMENTS 


Tax Levy To Create Sinking Fund Under L. B. 357, Laws ’47 
Kind Of Election In Which To Submit The Proposal 


Mr. Robert F. Elliott, County Attorney, Gage County, Beatrice: 
We have your letter of January 28 in the following words: 


“The hereafter proposition has been submitted to my office. 
It is my desire to acquire your opinion pertaining to the legal 
questions involved. 


“For your information the high school in Beatrice desires 
to create a sinking fund under the authorization of Legislative 
Bill 357, Serial No. 253, Session Laws of 1947, Page 210. 


“Section 79-114 states: 


“ ‘Whenever it shall be deemed necessary to erect school- 
houses or school buildings or an addition or additions and 
improvements to any existing school building or school 
buildings in any school district in this state, the school 
board or board of education may and upon petition of not 
less than one-fourth of the legal voters of said school district 
shall submit to the people of said school district at the 
next general election or special election a proposition to 
vote a special annua! tax for that purpose of not to exceed 
five mills on the dollar of actual value of all the taxable 
property in said district for a term of not to exceed ten 
years.’ 


“(a) Does NEXT GENERAL ELECTION mean the next 
State general election or school election? For your information 
the Beatrice school election is held at the same time the city 
election is held which is in April, and at that time school board 
members are elected. 


“(b) As to special election. In your opinion is there any 
provision for statutory special elections within schools operating 
under Article 25? For your information I am unable to find 
any ceatatory, authorization for special elections under this 
article. 
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“(c) If there is no authorization for special election, can 
the school board provide for a special election by its own 
resolution setting forth therein the requirements for special 
election? 


“T would appreciate your answer to the propositions above 
submitted.” 


Before directing our attention to the specific inquiries, a discussion 
of the statute as it relates to other election statutes seems in order. 
In the first place, as you no doubt have already discerned, Sec. 79-145, 
R. S. 1948, provides the method of submitting such a proposition to 
the voters, and in the district of Beatrice this would de done in accordance 
with Sec. 23-126, R. S. 1943. 


An examination of the Legislative Journal for 1947 indicates that 
the only changes in Sec. 79-144 were the increase of the mill levy from 
two to five mills and the addition of the words “or special election”. 
The proceedings indicate that the amendment was made chiefly to 
permit the Thedford school district to construct a school building with- 
out waiting until the next November general election. It is our opinion 
that the statute, as it reads at the present time, means that the matter 
may be submitted to the voters at the next general election or the next 
special election. 


American Jurisprudence, Vol. 18, page 181, states as follows re- 
garding general elections: 


“A regular or general election is one which occurs at stated 
intervals as fixed by law; it is one which occurs at stated in- 
tervals without any superinducing cause other than the ef- 
flux of time. As otherwise defined, such an election is one 
held to select an officer to succeed to the office upon the expir- 
ation of the full term of the incumbent. A special election, 
on the other hand, is one that arises from some exigency or 
special need outside the usual routine, such as to fill a vacancy 
in office, or to submit to the electors a measure or proposition 
for adoption or rejection. In application of the foregoing rules, 
it is held that the term ‘general election’ embraces a primary 
election occurring at regular intervals, a regular annual muni- 
cipal election, and an election for the purpose of choosing presi- 
dential electors and representatives in Congress, but that it 
does not include an election held to select delegates to a state 
convention for the purpose of considering a proposed amend- 
ment to the Federal Constitution.* * *” 


The other general texts agree with the proposition that the term 
“general election” is a broad one and usually means that election at 
which officers are elected throughout a certain subdivision at or near 
. the end of the full terms of the former’ officers. Under such a rule, 
the general city election, if it occurs at regular intervals fixed by 
law, would be a general election. 


We have examined -the statutes of Nebraska relating to elections, 
and we do not feel that they preclude this interpretation. It is recognized 
that the state general election is specifically provided for in Sec. 32-101, 
R. S. 1948. However, the statutes do not uniformly refer to such 
election as the’ sole general election, for in Article 11 of Section 32 it 
is named “the November election” and that definition used throughout 
those sections. Another use of the words “general election” is found 
in Artiele 25, Section 79, Revised. Statutes, 19438, where the term 
“general city election” is used. 
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The Supreme Court of this state has considered the meaning of the 
very words here used in the case of State, ex rel. Castle v. Schroeder, 
113 N. W. 192, 79 Neb. 759. That case determined upon a statute 
providing that any public elective office which became vacant thirty 
days prior to any general election should be filled thereat. (Now Sec. 
32-1606, R. S. 1948.) The court used the following language: 


“* * * Tn the sections of our statute above quoted, the 
expression ‘the next general election’ appears to be used inter- 
changeably with the expression ‘the next election at which 
the vacancy can be filled.’ Other instances of the use of these 
expressions as the equivalent of each other may be found in 
our laws. The words ‘general election’ have no uncertain mean- 
ing in this state, and when used with reference to city elections, 
without any qualifying words, must mean the election for 
municipal officers in general.” 


In our opinion the reasoning in that case would indicate that where 
the term “general election” is used in a statute which makes reference 
to a school district or other political subdivision, it means to refer to 
the next election at which the cfficers of that district or political sub- 
division would ordinarily be elected for their regular terms. 


It appears that although the language selected in the 1947 amend- 
ment does not make the matter entirely clear, the fact that no limiting 
words such as “called for this purpose” or “called for such purpose”, 
etc., were added behind the words “special election”, the intention is 
manifest that the matter of a building levy should be submitted to 
voters at the next election, whether general or special, at which all of 
the voters eligible to vote in the school district concerned would have 
a right to vote. We feel that it would be sufficient that the election be 
a general election or a special election, and that the proceedings provided 
in Sec. 23-126, R. S. 1943, be complied with. 


In view of the above opinion, we have not completed our investiga- 
tion of the possibility of calling a statutory special election, for it is 
our understanding that your district intends to submit this question at the 
April general city election. If, however, after reading this opinion, 
you still desire an opinion in that regard, we would be pleased to consider 
the matter further on your request. 


February 7, 1948 
SCHOOLS: RURAL HIGH SCHOOLS 


Tuition Of Students Of County Outside Of The County High School 
District, Attending The County High School Or An Accredited High © 
School, Within The County Other Than The County High School 
Question Additional Taxes; Also Determining Which High School 

Is Nearest To A Student 


Mr. Donald W. Cox, County Attorney, Hayes Center: 


You state that the Hayes County High School District includes over 
15% of the land in the county, all except the southwestern corner. 
The school is located at Haynes Center, virtually in the center of the 
county. Portions of the districts of Wauneta Rural High School (Chase 
County) and Palisade Rural High School (Hitchcock County) lie within 
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the borders of Hayes County along the western and southern borders 
respectively. 


You further state that Hamlet Rural High School in Hayes County 
has a district embracing a portion of the southwestern corner of the 
county. This district has not operated its own school since 1943; it 
sends its students to Wauneta Rural High School under a contract for 
their instruction, and provides transportation between Hamlet and 
Wauneta. 


1. First you ask if Section 79-1007, R. S. 19438, is to be construed 
as creating a fund for the payment of the tuition of those students 
attending a high school within their own county, other than the county 
high school. 


We believe that Section 79-1007, R. S. 1948, is restricted in its 
application to students attending school in districts within their own 
county. The restricting clause reads as follows: 


“* * * students residing within the county high school 
district and who may desire to attend high school in districts 
other than the county high school district within their own 
county.” 


Both 79-1007 and 79-1008, R. S. 19438, were taken from Section 
79-1008, C. S. Supp. 1941, where they were incorporated in the one 
statute. The material part reads as follows: 


“«* * * and who may desire to attend high school in 
districts other than the county high school district within 
their own county. Students who shall desire to attend other 
accredited public high schools within their own county, shall 
have their tuition * * *.” 


As the statute read then, it clearly indicated intent to restrict the 
operation of what is now 79-1007, R. S. 1948, to the pupils who attend 
school in districts within their own county. In 1948, Section 79-1003, 
C. S. Supp. 1941 was divided forming Sections 79-1007 and 179-1008, 
R. S. 1943. The division was between the words “county” and “student”. 
Substantive provisions pertaining to this situation remained the same. 
Being concurrent acts of the Legislature, Sections 79-1007 and 79-1008, 
R. S. 1948, should be read and interpreted together. When this is 
done, it is evident that the phrase, “within their own county” in the 
last part of Section 79-1007, R. S. 19438, restricts the operation of the 
statute to pupils who attend school in districts within their own 
county. 


However, this does not relieve Hayes County from responsibility as 
to pupils attending school at Palisade Rural High School or Wauneta 
Rural High School since these are districts within Hayes County under 
the provisions of Section 79-1007 and 79-1008, R. S. 1943. In Report of 
the Attorney General, State of Nebraska, period from 1939 to 1942, 
inclusive, pages 706 and 707, we said: 


“Section 79-1003, Compiled Statutes Supp. of 1941, makes 
a provision whereby students within a county high school dis- 
trict may attend ‘other accredited public high schools within 
their own county’. This provision, no doubt, refers to the 
district being within the county and is applicable even though 
the high school building may be located in another county.” 


2. Second, you ask if Hamlet Rural High School qualifies as an 
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accredited public high school of Hayes County, and is the location of 
Hamlet or Wauneta to be used in determining whether a student resides 
nearer the Hamlet School than the County High School. 


It is our opinion that Hamlet Rural High Schools does not qualify 
as an accredited public high school within the provisions of Sections 
79-1007 and 79-1008, R. S. 1943. Since there is in reality no school at 
all within the district, it cannot be said that the pupils are attending 
high school in that district. That being the case, the school cannot be 
separate and distinct from the one at Wauneta. The district is separate 
but not the school. 


There being no accredited public high school at Hamlet, it is 
necessary to use Wauneta or Palisade in determining whether a student 
resides nearer another school than the County High School. 


8. Third, you ask that in the event that neither Section 79-1007 
nor Section 79-1008, R. S. 1943 requires the County High School District 
to pay the tuition of students from its district attending schools in 
other counties, is there any other provision of law that would make 
such a payment compulsory? 


There is no other provision for counties with less than three accred- 
ited public high schools. 


4. Fourth, you ask whether any pupil residing in Hayes County 
is entitled to attend the County High School without paying tuition, 
as provided in Section 79-1016, even though such student lives in 
either the Hamlet, Wauneta, or Palisade district and not in the County 
High School district. 


Our opinion is that Section 79-1016, R. S. 1943, applies to all 
pupils residing in the county regardless of the school district from 
which they come. The statute reads in part as follows: 


“Tuition shall be free to all pupils residing in the county 
where the school is located, * * *.” 


The insertion of the word “all” shows intent to include pupils from 
any district, and the purpose of this series of statutes—to establish a 
county school for the benefit of the pupils therein—dispels any doubt 
upon the matter. 


February 11, 1948 
PERSONAL PROPERTY ASSESSMENTS ON WHEAT SALES 


Determining Ownership By Recognized Law Rules 
Passing Of Title; Contract; Storage; Delivery; Custom; Payment 


Mr. W. H. Kirwin, County Attorney, Weller Building, Scottsbluff: 
You request our opinion on the following statement of facts: 


“Question has been raised by the assessor in Banner County, 
Nebraska, as to the assessment of wheat stored by farmers 
in Banner County and sold under contract to Elevator Companies 
in Kimball County or Scotts Bluff County. In some instances 
payment has been made for the wheat, and in other instances 
only a small token payment has been made on the contract. 
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“T find no ¢ase directly on the point but would be of the 
opinion that where only a token payment had been made on 
the contract, the wheat should be assessed in the name of the 
farmer having possession and control of the same; in cases 
where the purchase price has been paid in full I’ assume that 
the sale would be completed, all things having been done except 
delivery of the wheat, and the grain should then be assessed 
in the name of the Elevator owning it. 


“I would like an expression of your opinion on this matter 
so that I can advise the assessor definitely on it.” 


The wheat should, of course, be assessed in the name of the owner. 
Ownership is to be determined as in any other case, in accordance with 
recognized rules of law. 


Where a contract for the sale of the wheat has been entered in to, 
the question of when the title passes from the seller to the buyer is 
ordinarily determined by the intention of the parties, as evidenced by the 
contract itself, the conduct of the parties, the customs and usages 
of trade and the circumstances of the case. See Sec. 69-418, R. S. 
1948. Specific rules for ascertaining the intention of the parties are 
set out in Sec. 69-419, R. S. 1943. 


Where the wheat has been delivered by the farmer to the elevator 
for storage, it is, of course, the farmer’s wheat and should be assessed 
to him. If it is delivered by the farmer pursuant to a contract with 
the elevator to purchase it, there is a presumption that ownership of 
the wheat has passed to the elevator upon delivery, even though the 
purchase price is not paid, unless the contract itself or other cireum- 
stances indicate a contrary intent of the parties. When the wheat has 
been delivered to the elevator and paid for, it is clearly the property 
of the elevator and should be assessed against the elevator. 


February 13, 1948 
HIGH SCHOOL FREE TUITION 


Responsibility Where Student Moves From One County To Another 
Materiality Of “No High School” In Student’s Former District 


Mr. W. F. Manasil, County Attorney, Burwell: 
You request our opinion on the following state of facts: 


The S family moved from Blaine County in September, 1946, 
to school district No. 1 in Garfield County. School district No. 1 pro- 
vides no high school. A son in the S——— family was admitted to 
Burwell high school in September, 1946, as a free tuition high school 
student on certification of Blaine County that he resided in a non-high 
school district in Blaine County. It is assumed that Blaine County made 
provision for this boy’s tuition in makin its 1946 levy, and, of course, 
Garfield County did not make such provision. The question is whether or 
not Blaine County must pay tuiticn to the Burwell school district for this 
boy’s tuition for the school year 1946-1947. 


It seems clear to us from an examination of the Free High School 
Education Law, Sections 79-901 to 79-916, R. S. 1943, and amendments, 
that it was the intention of the Legislature to require the county in 
which the student was a resident at the time he entered high school to 
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pay the student’s tuition as long as he remained a resident of that 
county. 


In the case you present, the high school student had abandoned his 
residence in Blaine County and had become a resident of Garfield County 
at the time he entered the Burwell high school. From the date this 
student ceased to be a resident of Blaine County and became a resident 
of Garfield County, the obligation to furnish him a free high school 
education was transferred from Blaine County to Garfield County and 
remains on Garfield County as long as this student remains a resident 
of Garfield County. 


We do not regard the fact that the Blaine County school district 
furnished a certificate that the student was from a non-high school dis- 
trict as being material in determining this question. The residence of 
the student is the determining factor. 


February 16, 1948 
CORPORATIONS 


Tax Assessments On Capital Stock And Franchises 
Deducting Value Of Holdings In Government Bonds 
Question Whether Real Estate Holdings Be Deducted On The 
Actual Value Rather Than On The Assessed Value 


Mr. Ephraim L. Marks, Deputy County Attorney, Court House, Omaha: 
You request our opinion as follows: 


“In connection with the taxation of the capital stock and 
franchise of corporations under Section 77-1203, Revised Statutes 
of Nebraska, 1943, two questions have arisen at the current 
meetings of our board of equalization: 


“1. In determining the actual value of capital stock, sur- 
plus and undivided profits, are corporations permitted to deduct 
the value of holdings in government bonds? Several corporate 
taxpayers are making the contention that if the government bond 
items are not deducted it would amount to an indirect tax upon 
them and would, therefore, be illegal. 


“2. In deducting value of real estate listed and taxed in 
Nebraska, several taxpayers have made the contention that the 
value thus deducted should be the actual value rather than the 
assessed value for the reason that the assessed value is only 
70 per cent of the actual value.” 


Under date of June 18, 1946, this department, in an opinion to Mr. 
Robert M. Armstrong, State Tax Commissioner, ruled that in determin- 
ing the actual value of the capital stock surplus and undivided profits 
of a corporation, the value which the corporation has invested in U. S. 
government bonds should not be deducted. This ruling has been based on 
our interpretation of Section 77-706, R. S. 1943, which provides a formula 
for determining the value of the shares of stock of domestic corporations. 
The statute makes no provision for the deduction of U. S. government 
bonds. 


In answer to your second question, I call your attention to the pro- 
vision of Section 77-706, R. S. 1943, which reads: 
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“The value of the shares of stock of corporations organized 
under the laws of this state shall be determined for the pur- 
pose of taxation by deducting from the actual value of the paid- 
up capital stock, surplus and undivided profits of such corpora- 
tion available for stock dividends, the assessed value of the 
property of the corporation, both intangible and tangible, listed 
and taxed in this state and the actual value of the property 
of the corporation outside of this state. * * *” (Emphasis 
Supplied.) 


Inasmuch as the statute specifically requires that the “assessed 
value” of the property of the corporation in this state, “both intangible 
and tangible” shall be deducted, a deduction of the actual value of the 
real estate of the corporation taxed in Nebraska would violate the plain 
provisions of the law. 


February 18, 1947 
OLD AGE ASSISTANCE LIENS 


Effect Of Transfer Of Property Week Before Assistance 
Award Allowed And Recipient Had Reserved Only A Life Estate 
Burden Of Proof To Show Transfer Was To Qualify For Aid 


Mr. Russell A. Souchek, County Attorney, Seward: 
You write: 


“On August 28, 1947, ‘A’ who was then receiving a monthly 
grant of old age assistance under the provisions of Article 2, 
Section 68, 1948 Revised Statutes of Nebraska, as amended 
deeded his property, consisting of his home and two lots to ‘B’, 
reserving for himself (A), a life estate in and to said property. 
He owned no other property. The consideration of the transfer 
conveyance was One Dollar. The deed was properly recorded. 


“On September 8, 1947, a Certificate of Award of Old Age 
Assistance Aid to ‘A’ above was filed and properly recorded by 
Neil Vandemoer, Director of State Assistance as notice of as- 
sistance payments under the provisions of Section 68-215, Re- 
vised Statutes of Nebraska, 1943, as amended. The deed records 
of the County Clerk of Seward County show a life estate in ‘A’. 


“In November, 1947, ‘A’ died. Total old age assistance pay- 
ments received by ‘A’ above since September 8, 1947, amounted 
to a total of $121.40. ‘B’ now wishes to sell the property. No 
estate proceeding has been initiated as to ‘A’s’ estate.” 


“Reference is made to Section 68-215, Revised Statutes of 
Nebraska, 1943, as amended. 


“Request your opinion as to whether or not the above 
amount of $121.40 is a valid and enforceable lien against the 
property involved.” 


Unless there are other facts not stated in your letter, there appears 
to be no legal grounds for setting aside the deed from “A” to “B”, It 
is true that the consideration was inadequate. However, there is no 
indication that the transfer was made for the purpose of qualifying “A” 
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to receive assistance, which must be established in order to maintain 
an action to set aside the deed. 


You do not state when the deed from “A” to “B” was recorded. I 
assume that it was filed for record prior to the filing of the certificate 
of assistance on September 8, 1947. Section 68-215.01, R. S. Supp. 1947, 
provides that the assistance’ benefits shall be a lien: 


«“« * * from and after the date of the filing of the certificate 
* * *” (Emphasis supplied.) 


Assuming, therefore, that the deed cannot be assailed, the lien for 
assistance would attach only to that interest in the property owned by 
“A” at the time the certificate was filed, which would be “A’s” life estate. 
Upon “A’s” death, his life estate in the property ceased and no prop- 
erty existed to which the lien could attach. The lien, therefore, is lost 
because the property to which it attached has ceased to exist. 53 C. J. S. 
862, Section 17c. It is our opinion, therefore, that upon the death of “A” 
the lien on his life estate was lost by the termination of his life estate 
to which the lien attached. 


February 20, 1948 
INSURANCE COMPANIES. 


Reciprocal Insurance Exchanges 
Authority To Limit The Liability Of Members 
Over And Above Their Initial Premium Or Deposit 


Mr. Bernard R. Stone, Director, Department of Insurance, State House: 
On October 81, 1947, you wrote us as follows: 


“Your opinion is respectfully requested on whether or not 
a reciprocal insurance exchange, as authorized by Sections 44- 
1201 to 44-1214 inclusive, R. S. 1943, may, by policy provision, in 
any way limit the liability of the members of the exchange 
over and above their initial premium or ‘deposit’. 


“During the past few years reciprocal exchanges have 
included in their contracts a policy provision under which the 
subscriber’s contingent liability is limited to one additional 
premium or deposit specified in the contract. 


“Section 44-1204 provides that the attorney-in-fact of all 
subscribers file with the Department an instrument which, in 
reference to suits arising out of the subscriber’s agreement, 
provides in part as follows: 


“Tn all suits arising in this state on account of contracts 
issued by such attorney for the account of said subscribers, 
such action may be brought against such attorney as at- 
torney-in-fact for all subscribers in such reciprocal or 
interinsurance exchange, and the judgment in the action 
shall be a judgment against and binding upon each of the 
subscribers as their respective interests may appear.’ 


“Section 44-1206 provides that the reserves of said exchange 
be equal to fifty per cent of the net annual premiums which, 
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in no event, shall be less than $50,000. The precise wordage 
is as follows: 


“‘Said sum in reserve shall at no time be less than fifty 
thousand dollars, - - - - and if at any time such reserve 
computed as provided herein, and so collected and credited, 
shall not equal the amount hereby prescribed, then the 
subscribers or their attorney for them shall make up any 
deficiency.’ 


“The wordage emphasized in the above two sections casts 
some doubt upon the present provisions in the subscriber’s 
agreement referred to. 


“Will you please advise us of your legal opinion as soon 
as is convenient.” 


Since such date, your office has furnished us with citations of author- 
ity by your own staff and with memoranda from various counsel for 
reciprocal exchanges. We have studied the matters set forth in these 
and have made independent and extended research in the matter. 


Reciprocal insurance is perhaps best described by a quotation from 
the Central Law Journal, April 22, 1904, page 323: 


“By reciprocal or inter-insurance is meant that system of 
insurance whereby several individuals, partnerships or corpora- 
tions underwrite each other’s risks against loss through an 
attorney in fact, common to all, under an agreement that each 
underwriter acts separately and severally and not jointly with 
any other. The individuals interested appoint an attorney in 
fact for their particular purpose and business and he takes the 
place of an insurance company in every particular. The power 
of attorney is the charter, so to speak, and limits the rights 
and powers of the attorney in fact, prescribes his duties and 
provides for his compensation. The power of attorney directs 
what particular provisions the policies must contain, or must 
not contain. The attorney in fact is forbidden to make the 
liabilities of any insurer joint with other inter-insurers and is 
forbidden to make the liability of inter-insuring underwriters, 
as such, greater than a specified amount.” 


That definition has, either in entirety or in substance, been adopted 
in almost all of the examined cases in which the court makes any dis- 
course upon the nature of the insurance. The use of interinsurance 
exchanges seems historically to have begun in fields where persons 
desiring insurance were, by reason of the nature of the risk, unable to 
procure commercial insurance at less than prohibitive rates. Such per- 
sons or companies would then join with other (usually similar) com- 
panies in an agreement whereby through an attorney in fact each be- 
came an insurer as well as an insured one of the other. The experience 
with such insurance having been successful, the type of insurance itself 
began to be recognized as an economical insurance device and reached 
the point where it competes with standard stock and mutual insurance 
companies and associations, both in the matter of cost and in the matter 
of the various lines written. 


Interinsurance or reciprocal insurance arrangements have almost 
uniformly operated under special statutes and have been denied operation 
in the various states under general insurance laws. As late as 1943 a 
reciprocal exchange was denied the privilege of operating in the state 
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of Wyoming by reason of the nature of its entity, even though it was 
prepared to meet all reserve requirements made as to mutual or stock 
insurance companies. In that case, Farmers Automobile Inter-Insurance 
Exchange v. MacDonald, 140 P. 2d 905, the court indicated that insurance 
exchanges of this type have no authority unless their operation is 
specifically authorized by a statute. 


The Nebraska Legislature in 1917 passed the law (Chapter 189, 
Laws of Nebraska 1917) which acknowledged and permitted the exchang- 
ing of insurance in this state and which designated the power to so 
exchange insurance as a general corporate power. That law has con- 
tinued in our statutes to the present date. The law is substantially 
similar to the law adopted in many other states. Except for one sentence, 
to which particular reference will be made hereinafter, the Indiana 
law is the same in material respects as that passed in Indiana in 1919 
and as that passed in Texas in 1915. 


We note the similarity to the Texas and Indiana laws for the reason 
that our Supreme Court has not as yet passed upon any of the specific 
matters which require discussion to render an opinion as requested by 
your letter. The case Wysong v. Automobile Underwriters, 204 Ind. 493, 
184 N. E. 783, 94 A. L. R. 826, is a case in which the specific question 
which you have raised was the principal object of determination by 
the Supreme Court of Indiana. That case is the principal case in the 
leading American Law Reports article, cited above, and that case seems, 
from our investigation, to be the most cited and leading case on reciprocal 
insurance law. The reasoning of that case is attacked in some of the 
contentions made in material furnished to this office, and its reasoning 
has been attacked quite frequently in the courts wherein results different 
from it were sought, but we are unable to find that it has been success- 
fully assailed. 


That case holds that under the Indiana law, the subscribers to an 
interinsurance exchange may, by contract provision, limit their liability 
to a specific amount and that such limitation will be effective. It 
further holds that such limitation appearing in the instruments filed 
with the insurance department of that state should not disqualify the 
reciprocal from continuing the exchange of insurance contracts in 
Indiana. Further notes in the American Law Reports are found in 141 
A. L. R. 751 and 145 A. L. R. 1113. We have examined them carefully, 
together with the subsequent and supplemental decisions, and we do not 
find that the Wysong case has been overruled in fact or by implication. 
The opinion of the court in the Wysong case is quite lengthy and your 
department is familiar with it. We wish to use the quotation from that 
case on which the Texas Court of Civil Appeals relied in reaching a 
decision which we feel is particularly pertin:nt to an examination of the 
Nebraska law. The court there said: 


“Despite the vigorous criticism by appellant of the Indiana 
court’s decision in Wysong y. Automobile Underwriters, supra, 
that holding seems to this court not only to have been sound 
under the facts there involved, but also to support the trial 
court’s judgment here, upon facts on the point at issue deemed 
not to be in legal effect different from those before the Indiana 
court. That court, in substance, thus states in different para- 
graphs the controlling principle underlying this court’s view, 
to-wit (204 Ind. 493, 184 N. E. 786, 94 A. L. R. 826): 


“‘The power of attorney is the controlling factor. The 
attorney in fact cannot go beyond the powers granted- in 
the power of attorney creating his appointment. He can- 
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not bind the subscribers beyond the limitations expressed 
in the power of attorney. The limitation set out in each 
subscriber’s power of attorney is known to each sub- 
seriber and he also knows that the same limitation is set 
out in every other subscriber’s power of attorney. Each 
subscriber knows that, in case the amount he has agreed 
to pay in and the amount other subscribers have agreed 
to pay is not sufficient to pay his loss, there is no further 
liability on the part of the subscribers to pay additional 
sums over and above what they have contracted to pay. The 
subscribers have the right to contract among themselves 
and fix the limit of their liability unless there is some law 
preventing it, and we are unable to find any holding that the 
subscribers have not the right to fix the limit of their 
liability as among themselves, and as to each other. Recipro- 
cal or interinsurance is not a statutory entity, but only 
regulated by law. 


“Tt is by private contract that the relations created 
among and between the subscribers are fixed and determined. 
And the policy issued by the attorney in fact and the power 
of attorney executed by each subscriber determines the 
rights and liabilities of the subscribers between themselves, 
provided that said power of attorney and the policy do not 
contravene the law of the State. * * * 


“‘The plan of reciprocal or interinsurance calls for 
a limited liability, and, in our judgment it is not in conflict 
or inconsistent with the law of this state. The limitation 
of liability, therefore, to the initial deposit and application 
fee, is valid, and the policy is nonassessable as between 
the subscribers.’ 


“In view of these considerations, it seems tangential for 
appellant, after apparently conceding, first, that appellee sub- 
scribers or members were both the insured and the insurers— 
exclusively constituting the Exchange—and, second, that ‘the 
nature of their liability is essentially contractual’, to yet contend 
that ‘the subscribers’ liability therefor is not circumscribed by 
language in the exchangee’s powers of attorney and _ policies’, 
when, as indicated, these constituent elements of all their con- 
tracts had been so filed with and adopted by the Board of In- 
surance Commissioners of the State of Texas, in accordance 
with what that Board officially determined the quoted law 
required.” Hill vy. Blanco Nat. Bank, 179 S. W. 2d 999. 


We are in accord with the reasoning of that case. It determined 
that liability could be limited under the 1915 Texas statutes, and in 
the same case it pointed out that the Legislature of Texas had in 
1939 “overhauled” all of the reciprocal statutes and provided for 
specific contingent liability. It was urged upon the court in that case 
that the prior law had contained an unlimited liability, but the court’s 
decision states that the amendment “plainly is the creation of an obli- 
gation of liability, where none existed in the law on the same subject 
before it.” The statute considered by the Indiana court in the Wysong 
case and by the Texas court in the above case contained a provision 
similar to Section 44-1206, R. S. 1948, requiring the subscribers or the 
attorney to make up any deficiency in the reserve, and it would appear, 
therefore, that courts which have considered the matter have not felt 
that this was a mandatory requirement which, of itself, effected an 
assessment liability. 
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We, therefore, come to the place in this discussion where the difference 
between the Nebraska statute and that of the statutes considered in 
the above cited cases must be analyzed. Although there are minor 
wording differences, so far as the matters here involved are concerned 
the only essential difference is that the Nebraska statute contains the 
following provision in Section 44-1204, R. S. 1943, with reference to the 
instrument to be filed with the Department of Insurance: 


«“* * * Such instrument shall further provide that in all 
suits arising in this state on account of contracts issued by 
such attorney for the account of said subscribers, such action 
may be brought against such attorney as attorney in fact for 
all subscribers at such reciprocal or interinsurance exchange, 
and the judgment in the action shall be a judgment against 
and binding upon ‘each of the subscribers, as their respective 
interests may appear.” 


Unless the language contained therein may be said to indicate a 
definite unlimited liability upon subscribers, we feel that the Nebraska 
law, when considered by courts of this state, would definitely be inter- 
preted in the same manner as have been the Indiana, Texas, and other 
statutes. We have carefully studied the above-quoted provision and 
have reached the conclusion that it does not indicate an intention to 
apply unlimited liability to all subscribers. If the wording had been as 
is above set forth but had not contained the words “as their respective 
interests may appear”, it would give rise to serious implication that an 
attempt was indicated in the statute to make each subscriber absolutely 
liable for all judgments against the attorney in fact. We are unable 
to see any effect of the additional words “as their respective interests 
may appear” except that of limiting the liability of the subscribers to 
the terms and provisions of their contracts with their attorney and 
among themselves. That would seem to us to be the only workable inter- 
pretation which can be applied to the words. 


A different method of determining liability is suggested in the 
memorandum submitted by your department. It suggests that that part 
of the instrument filed which sets up the ratio of the individual’s 
liability to the aggregate of all deposits should furnish the formula. We 
concede that such an interpretation would be a logical one, but in our 
opinion, to adopt an interpretation based upon part of the contractual 
arrangement and not based upon the entire agreement cannot be justi- 
fied. In other words, it is not proper to say that “ ‘the interests appear’ 
from the agreement between the parties” (not enacted into law) and 
not give equal emphasis to limitation provisions appearing in the con- 
tract. We do not see, after our study of the matter, any reasonable 
basis for computing liability except under all such contract provisions. 


In the brief submitted by your department, two other distinctions 
between the Nebraska code and the Indiana code are pointed out, and 
in our opinion they do not justify a departure from the reasoning which 
the court there applied to the Indiana statute. The fact that the 
Indiana statute relates more specifically to fewer types of insurance 
than the Nebraska statute, and the fact that a limitation on certain 
risks is contained in the Indiana statute and is absent from the Nebraska 
statute, do not indicate that in that jurisdiction a limited liability would 
be permissible where here an unlimited liability obtains. In connection 
with this comparison, we bear in mind that in the early development 
of reciprocal exchanges it very often was the habit and practice to 
place in the interinsurance agreements the upper limits of each sub- 
seriber’s liability and that some Legislatures, in order to help insure 
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the solvency of such groups, deemed it unwise to permit a business 
corporation or an individual to become an insurer of other businesses 
to a greater extent than ten per cent of his net worth. Therefore, some 
statutes expressly placed such a limitation. To reason that by placing 
such a limitation they indicated a general intention that subscribers 
themselves could place further limitations, is well possible. But to 
attempt to carry that reasoning further and to say that a state which 
did not place such a “ten per cent” provision in its law, thereby indicated 
its intent that no restriction of liability could be made does not seem 
logical. The entire historical background of the reciprocals indicates 
that some limitation is a part of the scheme. It otherwise would be 
attractive to few subscribers and its use as a substitute for insurance 
would never have reached the point in our commercial structure that 
it apparently has reached. 


Your department’s brief stresses the use of the word “indemnity”. 
It seems to us that such a word is subject to modification not only by 
such words as “partial” and “limited”, but by such words as “full” and 
“total”, and that the use of the word standing alone does not imply that 
no degrees of its definition may have been intended. The same word 
has appeared in the statutes of jurisdictions in which the above and 
other decisions were reached and the word was not given great emphasis 
in those decisions. In this regard, we point out that the policy of the 
Indiana insurance commissioner in‘ filing for long time contracts 
providing for some limitation was given weight by the Supreme Court 
as to the general policy. We give no weight to that policy in your 
department in reaching our conclusions, but we do advise that under 
the cases it would be competent evidence and might be considered by 
the court. 


In our discussions with you and with others about this matter, 
it has been made to appear that by reason of the comparatively small 
deposits required of such insurance exchanges, and by further reason 
of the great number of fields into which such insurance has come as 
a commonly used medium, to permit the liability to be limited to the 
original premium deposit would be to divest the public of some of the 
protection which they are entitled to expect by reason of the supervision 
your office exercises over insurance companies. We have the opinion, 
however, that such determinations must arise from consideration by the 
Legislature of this state of the possible inadequacy of protection which 
you have pointed out to us. To analyze the relation of the subscribers, 
-we refer again to a quotation from the Wysong case: 


«« * * The limitation set out in each subscriber’s power of 
attorney is known to each subscriber and he also knows that 
the same limitation is set out in every other subscriber’s power 
of attorney. Each subscriber knows that, in case the amount 
he has agreed to pay in and the amount other subscribers have 
agreed to pay is not sufficient to pay his loss, there is no 
further liability on the part of the subscribers to pay additional 
sums over and above what they have contracted to pay.” 


While that may be true as to the subscribers, it is not true in a practical 
sense as to the public generally, the members of which may be run 
into by automobiles covered by interinsurance agreements. The mem- 
bers of such public may be said to have a genuine right to expect that 
the insurance on the car will not be inadequate by reason of non-assessa- 
bility of the contracts and by reason of non-adequacy of the statutory 
deposits. We may only say of this that it is a matter of legislative 
concern rather than an administrative concern of your department. We 
might say that there are many cases in the notes above cited which 
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indicate that if your office should approve for filing contracts which do 
limit liability, and if the Supreme Court of this state, in a future case, 
should decide that our interpretation herein given is erroneous and that 
liability beyond that provided in the contract does exist by the 
statute, the fact that your office approved the contract may not be used 
by the subscriber as an excuse from his liability. See Commonwealth 
v. Keystone Indemnity Exchange (Pa.), 1939, 6 A. 2d 821; Taggart v. 
Wachter, Hoskins & Russell, Inc., 21 A. 2d 141. 


In our opinion, under the present state of our law the subscribers 
agreements and the power of attorney used by reciprocal exchanges 
may contain a limitation of such liability. 


February 17, 1948 
ZONING 


Fees In Re Building, Electrical, Plumbing Inspections And Permits 
Authority Of Lancaster County In The County And Of 
Lincoln Within The City And Of Both In The 
Area Three Miles Outside Of Lincoln 


Mr. Frederick H. Wagener, Lancaster County Attorney, Court House, 
Lincoln: 


We have your letter of January 22 which seeks our opinion upon 
the existence of zoning authority in the City of Lincoln and in the 
County of Lancaster in the county generally, and for the area within 
three miles from the boundary of Lincoln City. The questions which 
you ask will be set forth individually below and the entire matter re- 
quires consideration of Sections 23-114, R. S. 1943, and 23-161 to 23- 
174, R. S. 1948, and 81-830 to 81-838, R. S. 1943, these being the statute 
sections which now contain provisions of L. B. 495, Laws of Nebraska, 
1941. You ask: 


“(1,) Is the state zoning agency, as provided for under 
L. B. No. 495, still operative?” 


All the provisions for the state zoning agency are still in full 
force and effect at the present time. However, the members of the 
agency, by the terms of the law are stated to be the Nebraska Advisory 
Defense Committee established under L. B. 232, 1941 Legislature, and 
that the committee no longer functions or exists since the provisions of 
L. B. 232 were repealed by the 1945 legislature. The State Engineer 
still maintains the files, maps, and charts for the agency in his office, 
and still furnishes the consulting service provided for in the Act upon 
request of the governmental subdivision, at the expense of such sub- 
division, 

You further ask: 


“(2) Does the County of Lancaster, Nebraska, at this time, 
have general authority to zone in the county, and in particular, 
in the three mile limit of the boundaries of the city of Lincoln?” 


In our opinion, under the provisions of L. B. 495, 1941 Legislature, 
the counties were granted zoning authority throughout the area of the 
county except within the corporate limits of cities therein, all to be in 
conformance with a comprehensive plan referred to in Section 11 of the 
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bill. The procedures for enforcing such zoning regulations are provided 
in Section 23-161 to 23-174, R. S. 1943. Although such sections were 
passed with particular reference to and for the purpose of zoning near 
military establishments and adjacent territory, they are broad in their 
terms and in fact give the county authority to zone, issue permits, 
collect fees therefor, and to establish building codes, etc. We feel that 
this authority, not having been revoked, still inheres in the county and 
that it exists with reference to all land outside of the corporate limits 
of any city. It may be exercised generally so long as the comprehensive 
plan is observed, and the power to amend the rules and regulations 
amounts practically to continuing general authority to zone. 


You inquire: 


“(3) Is the authority granted the county of Lancaster 
under L. B. 495 still operative?” 


The answer to number two is also the answer to this question. In 
our opinion the authority is still granted to Lancaster County and if 
exerted au accordance with the law, the power may still be effectively 
exercised. 


You further ask: 


“(4) If the county of Lancaster has authority within the 
three mile limit of the boundaries of the city of Lincoln, which 
authority, city or county, prevails?” 


The authority for zoning by the City of Lincoln within the area 
encompassed by a line three miles beyond the city limits is found in 
Sections 15-901 to 903, R. S. 1943, inclusive. Such sections provide 
generally that no person may plat any streets and subdivision within 
such area without first obtaining the approval of the City Council in 
order that streets and subdivisions which might later be included 
in the City of Lincoln may be certain to conform to any city 
plan of that city. The sections also give the city certain specific 
authority as to the regulation of height and bulk of buildings, area of 
yards and open spaces, building line provisions and general zoning dis- 
tricts. Within the authority there delegated, a consideration of the 
present state of the law indicates that the city has the power to zone and 
regulate as to the matters included in those sections within the area 
prescribed. It is our opinion that this authority in this area exists 
concurrent with that of Lancaster County under the above mentioned 
statutes and that express provisions for the possibility of such con- 
current jurisdiction was made in Section 23-170 which reads as follows: 


“Whenever the regulations made under authority of sections 
23-161 to 23-174 require a greater width or size of yard, courts 
or other open spaces, or require a lower height of building or 
a less number of stories or require a greater percentage of lot 
to be left unoccupied or impose other higher standards than are 
required in any other statute or local ordinance or regulation, 
the provisions of the regulations made under authority of said 
sections shall govern. Wherever the provisions of any other 
statute or local ordinance or regulation require a greater width 
or size of yards, courts, or other open space or require a lower 
height of building or a less number of stories or require a 
greater percentage of lot to be left unoccupied or impose other 
higher standards than are required by the regulations made 
under authority of said sections, the provisions of such statute 
or local ordinance or regulations shall govern.” 
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It is our opinion that when the same tract or property shall have 
been the subject of zoning restriction by both the city and the county, 
that that restriction or provision which imposes the higher standard 
shall prevail, and the person desiring to make use of his property shall 
be governed by that higher standard. 


You further ask: 


“(5) Does the city of Lincoln, Nebraska, have authority 
to collect fees, such as for building, electrical, and plumbing 
inspection and permits?” 


The authority granted to cities of the primary class to zone within 
the three mile limit does not specifically include any authority to collect 
inspection or other license fees. We have not examined the ordinances. 
passed under the city charter of the City of Lincoln, and therefore 
cannot give an opinion as to whether the specific ordinances which now 
provide for fees and permits in this area are enforceable. 


However, in our opinion, if they demonstrate a reasonable exercise 
of the city license power, they would be proper and enforceable. 


It has been long recognized that protecting the health, welfare, 
and interests of city residents often requires some extra territorial 
control for the purpose of excluding from the city’s boundaries undesir- 
able enterprises or structures. Ordinarily such control cannot be exer- 
cised by authority of the city’s charter alone, but must be specifically 
granted to the city by the state legislature. See Am. Jur. Vol. 87, Sec. 
122. 


In considering the question here under discussion, it appears that 
the legislature has granted to the City of Lincoln certain specific 
authority which is extra territorial in effect. The legislature granted 
this authority to a city which is operating under a city charter as a 
self governing body, and by which charter it might provide for the 
manner of enforcing the regulations authorized. 


In our opinion, if the building permits or license fees are reasonable 
in view of their purpose, the authority granted to the city would include 
the right to enforce and police it by proper permit fees. 


February 19, 1948 
OLD AGE ASSISTANCE LIENS 


Effect On A Recorded Lien By Filing A Claim In 
A Deceased Recipient’s Estate 


Mr. Roy E. Blixt, County Attorney, Blaine County, Brewster: 
You request our opinion as follows: 


“An old age assistance recipient died in Blaine County, 
Nebraska leaving some real estate. Her heirs have filed an 
action to probate her will. Some of her assistance payments 
have been received since the 7th of September, 1948, Under 
the previous law, of course the proper remedy was to file a 
claim against her estate and that will no doubt apply to the 
assistance she received prior to that date. However, would the 
filing of such claim for assistance subsequent to that date 
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release the lien and make the property a part of the estate 
free of liens except for general creditors claims? Would the 
County Board be permitted to foreclose the old age assistance 
lien in a Court of equity as secured creditors instead of filing 
a claim against the estate, which appear to place the board in 
the position of an unsecured creditor?” 


An examination of our statutes and of the decisions of our Supreme 
Court fails to indicate that the law on the questions you ask has been 
definitely settled in Nebraska. I can only give you what appears to 
be the generally prevailing rules of law. 


The rule appears to be well established that the holder of a lien 
may elect as to whether he will file his claim in the estate or foreclose 
his lien. See 34 C. J. S. 97, Sec. 368. If he desires to satisfy his 
claim from the general assets of the estate, he should file his claim in 
the estate. However, his failure to file a claim does not affect his 
right to enforce his lien. It means only that he must look to the 
property to which the lien attaches. Crawford State Bank v. McEwen, 
132 Neb. 399, 272 N. W. 226; 34 C. J. 8. 175, Sec. 403. 


It appears, however, that the filing of a claim against the estate 
does not have the effect of releasing the lien, although, if the claim 
were disallowed, it would probably bar enforcement of the lien. The 
filing of a claim does not act as a waiver or release of the lien and 
does not preclude the holder of the lien from enforcing his lien on the 
specific property subject to the lien if the general assets of the estate 
are insufficient to pay it. 34 C. J. S. 209, Sec. 421. 


It is my opinion that the county board may file its claim or not 
-as it sees fit. The filing of the claim does not waive or release the 
lien or preclude its subsequent enforcement. Perhaps the advisable 
procedure in most cases would be to file a claim in the estate, and if 
ore anscts are insufficient to pay all claims in full, proceed to enforce 
the lien. 


February 24, 1948 
HOSPITAL SURVEY AND PLANNING 


Public Hearing On Provisions Showing Construction Program 
Notice Of Hearing To Be Given In At Least One Newspaper 
In Each County 


W. S. Petty, M. D. M. P. H., Director of Health, State of Nebraska, 
State House: 


We have your letter of February 20 in the following words: 


“This is to respectfully request your opinion relative to 
the following portion of Part III, Section 10, of Legislative Bill 
160, of the 1947 Laws of Nebraska: 


we 


+ eandete After approval of the plan by the Surgeon 
General, the Director shall publish a general description 
of the provisions thereof in at least one newspaper having 
general circulation in each county in the state..... 


“From the above wording of said bill, is it mandatory that 
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this description be published in separate papers having circu- 
lation in the various counties of the state, or could said publi- 
cation appear in but one newspaper, having general circulation 
throughout all counties of the state. A copy of Legislative 
Bill 160 is attached hereto for your convenience.” 


The wording of this particular section of the act is similar to that 
contained in Article XVI, Section 1 of the Constitution relative to 
amendments, except that the constitutional provision provides for publi- 
cation “in at least one newspaper in each county where a newspaper 
is published”. Our court has not specifically considered this wording, 
although it has passed upon the meaning of the words “general circula- 
tion” as used in criminal libel statutes in Keon v. State, 835 Neb. 676, 
53 N. W. 595 and Razee v. State, 73 Neb. 732, 103 N. W. 438. 


The Supreme Court of Colorado in passing upon a constitutional 
provision similar to this in the case In Re House Resolution Number 
10, 114 Pac. 293 stated: 


“Section 2 of article 19 provides, among other things, that. 
an amendment to the Constitution ‘shall be published in full 
in not more than one newspaper of general circulation in each. 
county.’ The majority of the court think this means that a 
proposed constitutional amendment must be published in one 
newspaper in each county in the state, which is published, and 
has a general circulation, in that county. The phrase ‘of general 
circulation’ is descriptive of the character of the newspaper. It 
must be one of general, not special, or limited, circulation; not a 
mere advertising sheet, or a newspaper restricted or devoted to 
some particular trade, or calling, or branch of industry. The bill, 
therefore, if enacted into a law, in so far as it concerns the 
publishing of constitutional amendments, would contravene sec- 
tion 2 of article 19.” 


It is our opinion that the reasoning in that case upon quite similar 
legislation would give us a fair basis for appraising the statute about 
which you inquire. We therefore advise you that publication under 
L. B. 160 must be had in at least one newspaper in each county and that 
such newspaper must be of general circulation in such county. In 
those counties wherein no newspaper is published, that medium should 
be selected which, although published outside the county, has general 
circulation in the county. The definition of “general circulation” con- 
tained in the above citation would appear to be suitable. 


February 25, 1948. 
SCHOOL DISTRICTS 


Procedure To Consolidate Several Elementary Districts 
Without Affecting The County High School District Withim 
Which All The Elementary School Districts Are Located 


Mr. C. M. Miller, Garden County Attorney, Oshkosh: 
You write as follows: 


“In Oshkosh, in Garden County, Nebraska, is situated School! 
District No. 181, a primary school district; surrounding Oshkosh, 
and within Garden County, are a number of other regularly 
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constituted School Districts who wish to become attached to 
District No. 131. 


“Which regulations must be followed in accomplishing this 
union: The rules and regulations provided under Article I, 
Chapter 79, School Laws of Nebraska, or Article XXIV, Chapter 
79 of School Laws of Nebraska? 


“An additional feature is that there exists in Garden County, 
Nebraska, a County High School, and all of the lands in all 
of these districts wishing to join District No. 131 is also included 
within the boundaries of the Garden County High School District.” 


It appears from an examination of Article 24, Chapter 73, R. S. 
1948, that the provisions of Article 24 apply only to cases where it is 
desired to create consolidated districts furnishing both elementary and 
high school education. In the situation you describe, the territory sought 
to be consolidated is already included within the boundaries of the 
Garden County High School District, and the proposed consolidation 
applies only to certain elementary school districts. 


It is our opinion that the provisions of Article 24, Chapter 79, 
R. S. 1948 (Sections 79-2401 to 79-2426 inclusive) do not apply to the 
situation you describe because Article 24 deals only with consolidation 
of districts combining both elementary and high school education, and 
your problem is to combine several elementary school districts into one 
elementary school district without affecting the present county high 
school district within which all of these elementary school districts are 
located. We believe that the consolidation which you desire to make 
can only be made by following the procedure for forming new districts 
from old ones set forth in Article 1, Chapter 79, R. S. 1943 (Sections 
79-101 to 79-117, R. S. 1948). 


An examination of Article 24, Chapter 79 as originally enacted 
(Chapter 243, Laws of Nebraska 1919) and particularly the title of 
the act, tends to confirm our opinion that the procedure there outlined 
does not apply to the situation presented by your letter. 


March 1, 1948 
MOTOR VEHICLE TRAILERS 


Farm Or Local Operations 
Registration Fee For Trailers Carrying In Excess Of 3000 Pounds 
This Opinion Overrules Opinion Of April 30, 1947 To Road Department 


ar F. H. Klietsch, Director, Department of Roads and Irrigation, State 
ouse: 


You inquire concerning the fee to be charged on trailers used in 
farm or local operation with a carrying capacity in excess of three 
thousand pounds. 


Section 60-332, R. S. 1943, reads: 


“For the registration of any commercial trailer seventy- 
five per cent of the same schedule of registration fees as is 
provided for commercial trucks shall be charged; Provided, that 
trailers of less than one thousand pounds carrying capacity 
may be registered for a fee of one dollar each, and that trailers 
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with a carrying capacity of more than one thousand pounds 
and less than three thousand pounds carrying capacity may be 
registered for a fee of two dollars each; and provided, further, 
that such trailers, except ‘light trailers,’ as provided for in 
section 60-311 when so registered, shall only operate under 
ein a, cond MODS as farm and local trucks mentioned in section 
60-330. 


This section provides for registration fees for commercial trailers, 
and also provides for such fees for local and farm trailers which have 
a capacity of three thousand pounds or less. There is no direct reference 
Tanda: t local and farm trailers which have a capacity over three thousand 
pounds. 


It would seem clear that this latter class, apparently not provided 
for, is to be distinguished from the commercial trailer classification. 
The Legislature has said in Section 60-311, R. S. 1943: 


“* * * The term ‘commercial truck’ and ‘commercial trailer’ 
shall not include the three following classifications. (1) Trucks 
and trailers operated wholly and exclusively within an incor- 
porated city, town, village or within five miles of the corporate 
limits thereof where owned and operated, shall carry on license 
plates in addition to the registration number, the letter ‘L’. 
(2) Trucks and trailers of farmers or ranchers, used wholly 
and exclusively to carry supplies to the owner’s farm or ranch, 
used by the farmer or rancher to carry his own products to 
storage or market or used by farmers or ranchers in exchange 
of service in such hauling of such supplies or products, shall 
carry on license plates, in addition to the registration number, 
the letter ‘F’. (3) ‘Light trailer’, attached to a passenger car 
and used wholly and exclusively to carry miscellaneous items of 
personal property, shall carry on license plates, in addition to 
the registration number, the letter ‘Z’. * * *” 


It appears that it is fundamentally the use of the trailer, and not 
the carrying capacity, which determines the classification. 


The conclusion from this statutory interpretation, reading the statutes 
in pari materia, is that farm and local trailers, regardless of carrying 
CADE, are not to be taxed on the same basis as the commercial 
trailers. 


It is to be noted further that statutes imposing licenses are generally 
to be construed in favor of the citizen and strictly against the govern- 
ment, especially where they provide penalties for their violation, and 
that such statutes must not be extended by implication beyond the 
clear import of the language used. 37 C. J., Sec. 66, p. 213. 


With these principles in mind, and with proper regard shown for 
legislative intent, the registration fee on a trailer for farm or local 
use which has a carrying capacity in excess of three thousand pounds 
must be the same as provided for similar trailers with a carrying capacity 
of more than one thousand pounds and less than three thousand pounds 
carrying capacity, that is, two dollars each. 


We wish to call your attention to the fact that this opinion super- 
sedes and overrules the opinion given you under date of April 30, 1947, 
wherein we held that a trailer for farm or local use which had a carry- 
ing capacity in excess of three thousand pounds was required to pay 
the commercial registration fee. 
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March 2, 1948 
CRIMINAL LAW; PRISONS AND PRISONERS 


Place To Be Sentenced To For A 42 Year Old Female 
With A Previous Criminal Record 


Mr. Arthur W. Kummer, County Attorney, Platte County, Columbus: 


We have yours of February 24th relative to the disposition of a 
female person, convicted of a felony, of the age of 42 years and with a 
previous criminal record. 


By the terms of Sec. 29-101, R. S. 1948, the female is included with 
the male in the criminal code. Since she was convicted of a felony the 
only sentence the trial court could give her was a sentence in the 
penitentiary, unless her case fell within one or more of the statutory 
exceptions relating to females. 


Sec. 83-482, R. S. 1943, provides in part: 


“A female of fifteen years of age and upwards, convicted 
by any court * * * of any felony, who is not insane, nor mentally 
or physically incapable of being benefited by the discipline of 
such institution and in accord with the indeterminate sentence 
law of this state, may be sentenced and committed to the Ne- 
braska Reformatory for Women, to be there confined under the 
provisions of law relating thereto. * * *” 


The pertinent provisions of the indeterminate law are found in 
Sec. 29-2620, R. S. 1943. 


“Every person over the age of eighteen years convicted of 
a felony or other crime punishable by imprisonment in the 
penitentiary * * *, shall * * * be sentenced to the penitentiary; 
but the court imposing such sentence may in its discretion, 
providing such person has not previously been confined in any 
penitentiary, impose upon such person an indeterminate sentence. 
* * ** (Emphasis supplied.) 


It is made the duty of the warden to receive and safely keep all 
persons sentenced to the penitentiary whether it be a man or a woman. 
Sec. 29-2401, R. S. 1943, provides in part: 


“Every person sentenced to the penitentiary shall, within 
thirty days, and as early as practicable after his sentence * * * 
be conveyed to the penitentiary of this state by the sheriff of 
the county in which the conviction took place, and shall there be 
delivered into the custody of the warden of the penitentiary, 
* * * there to be safely kept until the term of his confinement 
shall have expired, or he shall be pardoned. * * *” 


We find that Sec. 83-459, R. S. 1943, gives the Board of Control 
authority to transfer a prisoner from the state reformatory to the peni- 
tentiary, and Sec. 83-458, R. S. 1943, gives the Board of Pardons authority 
to transfer a prisoner, serving his first term, from the penitentiary to 
the state reformatory. 


From a consideration of the above statutes, it seems clear that the 
sentence of the trial court was the only sentence that could lawfully 
be pronounced under the facts and that the various officers are bound 
to perform their statutory duties. 
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March 3, 1948 
PUBLIC ASSISTANCE OR RELIEF, BUT NOT OLD AGE ASSISTANCE 


Authority of County Board To File Claim For Reimbursement 
Against The Estate Of A Deceased Recipient 


Mr. Lloyd L. Pospishil, County Attorney, Schuyler: 
We have your letter of March 1, 1948 in which you say: 


“An opinion is requested as to whether or not the County 
Board could properly direct the County Treasurer to file a 
claim against the estate of a decedent, who during his life 
time was the recipient of direct relief or assistance from the 
county, not partaking of the nature of old age assistance.” 


Sec. 68-101, R. S. 1943, provides in part as follows: 


“Every poor person, who shall be unable to earn a liveli- 
hood in consequence of an unavoidable cause, shall be supported 
by the father, grandfather, mother, grandmother, children, 
grandchildren, brothers or sisters of such poor person if they 
or either of them be of sufficient ability. * * *” 


Sec. 68-103, R. S. 1948, provides as follows: 


“When any poor person shall not have any relatives, as are 
named in sections 68-101 and 68-102, or if such relatives shall 
not be of sufficient ability or shall refuse to maintain such 
poor person, then the poor person shall receive such relief as 
his or her case may require, out of the treasury of the county 
in which he or she has legal settlement at the time of applying 
therefor, in the manner provided in section 68-105.” 


Sec. 68-105, R. S. 1943, provides as follows: 


“It shall be the duty of the county board in each county 
to provide for all such persons, except as above defined, who have 
a legal settlement therein, and as are unable to earn a liveli- 
hood in consequence of any unavoidable cause, the necessaries 
of life, and in its discretion may confide such poor persons 
to some moral and discreet householder or householders in the 
county of sufficient ability to provide for them. Every person 
to whom the care of any such poor person shall be entrusted 
shall execute a bond to the county in which such poor person 
shall reside, conditioned that he or she will treat such poor per- 
son with humanity, and afford to him or her the necessary 
comforts of life, fitted to his or her condition. Such bond 
shall set forth the sum to be paid by the county for keeping 
such poor person; Provided, however, whenever any person is 
furnished or provided with support, maintenance, care or burial 
as a poor person by any county, the county so furnishing such 
support, maintenance, care or burial shall have a claim there- 
for against such person or his or her estate for the reasonable 
value thereof, which claim may be presented and prosecuted 
by said county, at its option, upon discovery of any property 
belonging to said person or his or her estate. Such claims, when 
against the estate of a deceased person, shall be filed in the 
county court of the county where such person’s estate is being 
administered or probated, and shall be acted upon as other 
claims against said estate.” 
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The above statutes were all enacted as parts of S. F. 155, 49th 
Legislative Session, Laws of 1933, P. 479, and construed together, as 
they must be, authorize the county to file its claim for the reasonable 
value of the relief furnished a poor person. You will note that it is 
the duty of the county board to, in a proper case, provide the necessaries 
of life, but the county board, as a discretionary act, may confide a poor 
person to the care of some moral and discreet householder. In either 
ease a claim for reimbursement is authorized. 


The claim is made by the county, and not by the county treasurer 
on behalf of the county. 


March 4, 1948 
MILITARY DEPARTMENT CONSTRUCTION PROGRAM 
Funds For Architectural Service In Drawing Plans 
Brig. Gen. Guy N. Henninger, The Adjutant General, State House: 


You have requested our opinion as to whether your department has 
funds available to pay for architectural services in drawing general 
plans and specifications under the armory construction program con- 
tained in Legislative Bill No. 209, passed by the 1947 Legislature. 


Said bill establishes a “Military Department Building Fund” for 
the “purchase of land and construction thereon of armories by the 
Military Department”. Section 3 directs that such funds “shall be set 
aside as collected and credited” to your department. Laws of Nebraska 
1947, Chap. 236, p. 751; R. S. Neb. 1943, Supplement, Section 72-1005, 
et seq. 


The same session of the Legislature by Legislative Resolution 24, 
introduced June 5, 1947, and passed June 6, 1947, provided that your de- 
partment, to implement said Legislative Bill No. 209, should “cause de- 
tailed plans and specifications to be prepared to carry out the building 
program” in said act. 


In Board of Regents v. Gillette, 149 Neb. 56, our Supreme Court 
held that funds were appropriated by the Legislature under Legislative 
Bill No. 209 and were available as collected for the specified purposes. 
Referring to the above resolution, the opinion said: 


“cs * * The resolution clearly indicates a continuance of the 
legislative intent that this program be immediately undertaken, 
and an intent and understanding that funds for that purpose 
were to be available during the present biennium. Obviously, 
the cost of preparing plans and specifications are a part of 
the cost of the betterments involved. Obviously, that cost 
would naturally come from funds appropriated for that purpose. 
It may or may not be that the agencies involved could comply 
with the resolution by the use of other funds appropriated to 
them, but the resolution does not indicate any such requirement 
or intent. * * *” 


It is well settled that express powers delegated to a department of 
government include “not only such powers as are specially granted, 
but also such as are incidentally necessary to carry into effect those 
which are granted.” Bartlett v. Peter Dahlsten, et al., 104 Neb. 738, 
178 N. W. 636. 
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The authority to construct buildings would certainly include the 
authority to pay for architectural services incident and preliminary 
thereto. Berlinghof v. Lincoln County, 128 Neb. 28, 257 N. W. 373. 


It is our understanding that funds are currently being credited to 
your department under said legislation, and in our opinion the same 
are presently available to employ architects for such program. 


March 4, 1948 
OLD AGE ASSISTANCE LIENS 
Law For Fixing Amount Of Lien And Date It Attaches 
Mr. A. F. Alder, County Attorney, Taylor: 


You request our interpretation of Section 68-215, R. S. Supp. 1947, 
with reference to the state of facts which you set out as follows: 


“Our particular problem is: The Old Age Certificate pro- 
vided for in subdivision 2 of the above section was filed on or 
about November 1, 1947. Thereafter payments were made to 
the recipient for the months of November and December, after 
which he desired to sell his home and has repaid for the bene- 
fits received during the months of November and December. 
His certificate, of course, was cancelled and he does not intend 
to reinvest the money in another home. The Assistance De- 
partment takes the position that the checks received for the 
months of September and October constitute a lien against the 


premises. 
* * * 


“We would appreciate your opinion in this matter.” 


Section 68-215.01, R. S. Supp. 1947, which is the statute to which 
you refer, provides in part: 


“The assistance benefits any recipient of old age assistance 
shall receive shall be a lien on any real estate owned by the 
recipient of such assistance from and after the date of the filing 
of the certificate as provided in this section. * * *” 


Our interpretation of this provision of the statute agrees with the 
interpretation put on it by the Assistance Department. It is our view 
that the amount of the lien is determined by the amount of assistance 
benefits paid to the recipient after September 7, 1947, the date the law 
went into effect, and that the filing of the certificate of assistance fixes 
the date on which the lien attaches to the real estate but has nothing 
to do with fixing the amount of the lien. 


March 6, 1948 
COUNTY SHERIFF 
Mileage To Be Charged In Handling Distress Warrants 
Mr. Clarence E. Hagstrom, Sheriff of Saunders County, Wahoo: 
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We have your inquiry of February 17 on behalf of the State Sheriffs 
Association, with reference to the proper mileage to be charged in the 
handling of distress warrants. 


Section 77-1720, R. S. Supp. 1947 provides as follows: 


“All fees allowed for issuing distress warrants, levy and 
return of the same, in the cases above provided, shall be twenty- 
five cents for issuing each warrant; fifty cents for levy, and 
not exceeding five cents a mile for each mile actually and 
necessarily traveled by such officer on each warrant. When 
the officer has more than one warrant in his hands for service, 
he shall charge only for the mileage actually and necessarily 
traveled on serving all of said warrants, in which case the 
mileage so charged shall be prorated among such warrants. 
Commissions shall be allowed in addition on all taxes collected 
by distress and sale as follows: On all sums not exceeding one 
hundred dollars, five cents on each dollar; on all sums exceeding 
one hundred dollars, four cents on each dollar. All fees, mileage 
and commission shall be taxed to the parties against whom the 
distress warrants run and shall be collected as the original tax.” 


We think it clear that the fee for levy and commissions cannot be 
collected until the performance of the statutory duties entailed, if no 
levy is made then no fee for levy can be charged, if the amount due on 
the distress warrant is collected without levy, no commission can be 
charged because the statute is specific, that these charges may be made 
only when the collection is effected by distress and sale. 


We think it also clear that by the terms of the same statute, the 
sheriff is entitled to mileage for “serving” the distress warrants. 


It is cbvious that “serving” cannot have the same meaning here 
as, for example, it has in connection with serving of a summons (Sec. 
25-1225, R. S. 1943) or subpoena. This is true simply because a distress 
warrant is not such an instrument as requires a personal “handing” 
to the person named in the warrant. The word “serving” must, then, 
be read in connection with the purpose for which the statute containing 
it was passed. 


The essential purpose of the entire distress warrant procedure is 
to collect delinquent taxes. Actual levy, and subsequent’ procedures, 
are not required if the sheriff receives actual payment or an affidavit 
of poverty. See Section 77-1719, R. S. Supp. 1947. 


It is significant that the statute uses only the word “serving” as 
distinguished from “attempting to serve”, or words of) similar import. 
This would lead us to believe that the statute insures against the possi- 
bility that a county might incur a large mileage bill without any further- 
ance, by the sheriff, of the collection process. 


We find, however, no provision which would make mileage payment 
conditioned upon levy, sale, or payment, nor do we find any provision 
which requires that the county realize any actual monetary return from 
the particular warrant served. 


It is our opinion that the sheriff, in order to qualify for mileage 
under Section 77-1720, R. S. Supp. 1947, must at least locate the in- 
dividual named in the warrant, and if payment or poverty affidavit is 
not obtained, ascertain whether he has any property upon which legal 
levy may be made, and then follow the subsequent statutory procedure. 
We assume that if the individual cannot be located but property belong- 
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ing to him is found and levied on, the requirement of “serving” has been 
met. 


We assume that the “pro rata” provisions are selfexplanatory and 
are to be strictly followed. 


Any opinions which may have been issued prior to the revision of 
Section 77-1720 by the 1947 Legislature are superseded insofar as they 
are in conflict with this opinion. 


March 8, 1948 
DISTRICT COURT CLERK 


Question In Re Entering On The Judgment Record The Transcript 
Of The Judgment Appealed From County Court Or J. P. Court 


Mr. Robert V. Denney, Jefferson County Attorney, Fairbury: 
You have requested our opinion as follows: 


“The Clerk of the District Court of this county has requested 
that I get an opinion from your office with reference to her duty 
in an appeal from either a Justice of the Peace Court or the 
County Court, as to whether she should file the transcript of 
the judgment in the judgment record book required to be kept 
in her office. 


“This involves a construction of Section 27-1803, Revised 
Statutes of Nebraska, 1943, that the lower court shall make out 
a certified transcript of its proceedings, deliver them to the 
appellant, who shall deliver the same to the Clerk of the Court. 
Then Section 25-2210, Revised Statutes of Nebraska, 1948 pro- 
vides that transcripts of judgments of the Justice of the Peace 
Court or County Court, appealed to the District Court shall be 
entered upon the judgment records. 


It would be my opinion from reading these sections that 
the Clerk of the Court would not be required to enter the 
transcript of the judgment on the judgment record for the 
reason that it is not a judgment until the appeal has been heard 
or dismissed and a judgment entered in the District Court; but 
I would appreciate an opinion from you on this question.” 


In Jenkins v. State, 60 Neb. 205, 82 N. W. 622, affirming 59 Neb. 
68, 80 N. W. 268, the court held that an appeal to the district court 
from a county court vacated the judgment in favor of the plaintiff and 


«ce * * extinguished absolutely and irrevocably every right 
and advantage resulting from the decision of the county court 
in his favor. * * * 


“The docketing of the cause in the district court did not 
_merely arrest the execution of defendant’s judgment and leave 
the parties where they were at the moment the appeal became 
effective; it went farther and left them, with respect to their 
legal sights, where they were when the suit was instituted. 
* > 


In Jenkins v. Campbell, 76 Neb. 188, 107 N. W. 221, a defendant 
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had appealed from a judgment recovered against him before a Justice 
of the Peace. While the appeal was pending in the district court, the 
plaintiff filed a transcript of the proceedings before the Justice of the 
Peace in the office of the Clerk of the District Court. The appeal was 
later dismissed and the plaintiff caused an execution to issue out of the 
District Court on the transcript which had been filed while the appeal 
was pending. The Supreme Court held that the transcript filed by the 
plaintiff was void and that the defendant was entitled to enjoin any 
further proceedings under the execution based on the transcript. The 
opinion states: 


«*« * * The rule is that, by perfecting an appeal from the 
judgment of an inferior court, the judgment is thereby vacated 
and the matter stands as it did at the commencement of the 
action. * * * The transcript upon which the execution was issued 
was not only taken while the appeal was pending, but it discloses 
on its face every step taken in the lower court necessary to 
the perfection of an appeal. It does not show that the appeal 
was disposed of and would not authorize the clerk to issue an 
extension. It had no vitality when it was filed, it could not be 
made the basis of an execution and was absolutely void for the 
purpose intended. * * *” 


We concur in your opinion that the transcript of the judgment 
appealed to the district court from either a county court or a justice 
of the peace court should not be entered on the judgment record by the 
clerk of the district court while the appeal is pending. 


March 8, 1948 
MOTOR TRACTORS AND TRAILERS 


Question Of Registration Plates And Use Of Farm Or Commercial Plates 
Distinction Between Truck Tractors And Tractor Engines 
Commercial Units Moved From Farm To Farm Over Highways 
Units Of Farmers In Hauling Commercial Feeds Home 


Mr. Raymond B. Morrissey, Johnson County Attorney, Tecumseh: 
You have requested our opinion as follows: 


“1. Is it necessary to have registration plates on a tractor 
where the tractor is used to pull a hay bailer, and this tractor and 
hay bailer is moved from one farm to another over the highways? 
This tractor and hay bailer is used as a commercial hay bailing 
unit. 


“2, Where a farmer uses his tractor to pull a trailer to 
Town and hauls commercial feeds home, is it necessary that 
both the tractor and trailer have registration plates? 


“3. Where registration plates are necessary on tractors, 
should the registration plates be commercial plates or farm 
plates? In this County we have some tractor owners who live 
in towns and operate hay bailers, corn pickers and harvesting 
machines commercially.” 


The Motor Vehicle Registration Law of Nebraska distinguishes 
between “traction engines” and “truck tractors”. Sec. 60-301, R. S. 
Supp. 1947. 
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A truck tractor is a “motor vehicle designed and used primarily for 
drawing other vehicles, and not so constructed as to carry a load other 
than a part of the weight of the vehicle and load being drawn.” A 
truck tractor is a motor vehicle and must be registered as such. Truck 
tractors owned by farmers and ranchers and used by the farmers or 
ranchers to carry his own products to storage or market, or used by 
farmers or ranchers in exchange of service in such hauling of suc 
supplies or products, are to be registered as farm truck tractors. Sec- 
tions 60-311, 60-330, R. S. 1943. 


A traction engine although designed and used primarily for drawing 
other vehicles, is not so constructed as to carry a part of the weight 
of the vehicle and load being drawn. Traction engines are specially 
excepted from the term “motor vehicles” as used in the Motor Vehicle 
Registration Law, and need not be registered. 


A trailer is a motor vehicle and must be registered as such even 
though it may be drawn by a traction engine. 


March 8, 1948 
MOTOR VEHICLE FARM TRACTOR LICENSING 


Refunding The Gas Tax Depends Upon Whether 
The Tractor Is A Traction Engine And Not A Truck Tractor 


Mr. Clay Wright, Chief, Division of Motor Fuel, Department of Agri- 
culture & Inspection, State of Nebraska, Lincoln: 


You have requested our opinion as to what effect licensing of 
farm tractors has upon the refunding of the gasoline tax. 


In 1941, the Legislature enacted a law providing that the tax paid 
on motor vehicle fuels “used solely for agricultural purposes” may be 
refunded in part under certain circumstances. This law now appears 
as Sections 66-445 to 66-466 inclusive, R. S. 1943. 


The language of the statute clearly indicates that the tax on fuel 
used in tractors be refunded where all other requirements of the statute 
are satisfied. Section 66-452, R. S. Supp. 1947 provides in part: 


“Every recipient of a permit, as described in section 66-449, 
shall be regarded as purchaser and claimant, if he has paid, 
for any one purchase, the excise tax to a distributor upon forty 
or more gallons of gasoline or motor vehicle fuel, which gasoline 
or motor vehicle fuel was or is to be used solely and exclusively 
by such person for propelling or operating a stationary gas 
engine, tractor, combine or machinery used solely for agricultural 
purposes in the state. * * *” (Emphasis supplied.) 


Section 66-447, R. S. 1948, provides in part: 


«* * * Tt shall be unlawful for anyone to use such refund 
tax gasoline or motor vehicle fuels in any motor vehicle operated 
or intended to be operated upon any public streets or highways 
of the state or for a purpose other than for an agricultural 
purpose as provided in said sections.” 


Section 66-461, R. S. 1943 provides in part: 
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“After a purchaser and claimant purchases or acquires for 
use motor vehicle fuel upon which a refund of the tax may be 
due, he may file with the administrator an affidavit of claim, 
hereinafter called claim, on such forms as may be prescribed by 
the administrator; Provided, the claimant shall not file more 
than four claims annually, and no claim shall be allowed after 
six months have elapsed from the time of the purchase. The 
claim shall include a statement as to (1) the source or place of 
business of the acquisition of such motor vehicle fuel used solely 
for agricultural purposes, together with a sworn statement, on 
such standard form as the administrator shall provide and 
furnish, supported by invoices for all types of motor vehicle 
fuels, other than refund tax gasoline, purchased by recipient 
during the period for which claim for refund is filed; (2) the 
location of the land upon which such gasoline or motor fuel 
was used, together with the number of cultivated acres of 
such land and the acreage of each kind of crops grown or 
produced on such land; (8) that the information stated in the 
attached original copy of the invoice of refund is true and 
correct; (4) the manner in which such motor fuel was used; 
(5) that no part of such motor vehicle fuel was used in propelling~ 
motor vehicles over the highways of this state; and (6) that 
the motor vehicle for which refund is claimed was used solely 
for agricultural purposes as provided in sections 66-445 to 
66-466; * * *” 


Section 66-462, R. S. 1943 provides: 


“No claim for gasoline tax refund shall be allowed on motor 
vehicle fuel used in any registered or licensed motor vehicle, 
nor in any motor vehicle which, if operated on the public high- 
ways, would require registration and licensing under the pro- 
visions of the laws of this state.” 


The above sections restrict the tax refund on fuel used in tractors 
to those tractors used for agricultural purposes, not operated upon the 
streets or highways, and not required to be registered as motor vehicles. 


The Motor Vehicle Registration Law of Nebraska does not recognize 
“farm tractors” as a class. That law distinguishes between “traction 
engines” which are exempt from registration and “truck tractors” which 
must be registered as motor vehicles. Section 60-391, R. S. Supp. 
1947. A traction engine differs from a truck tractor in that a traction 
engine is not so constructed as to carry a part of the weight of the 
vehicle and load being drawn. 


It is our opinion that the motor vehicle fuel tax on the fuel used 
in farm tractors may be refunded only where the tractor is a traction 
engine. 


March 9, 1948 
STATE INSTITUTIONS’ OFFICERS 
Authority of Board of Control To Increase Bonds of Certain Officers 
Mr. W. H. Diers, Chairman, Board of Control, State House: 
We have your letter of March 1, 1948 which inquires as follows: 
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“Section 11-119 of the Laws of Nebraska, 1947, provides 
in part as follows: 


““The following named officers shall execute a bond 
with penalties of the following amounts: 


Assistant Superintendent -_--_-----------------.=' $5,000.00 
Steward!) = = 5,000.00 
Principal of ~- 5,000.00’ 


“In order to equalize our bonding program throughout the 
institutions, we find it desirable to establish the bonds of some 
of the employees, particularly stewards, at a higher level than 
is stated in the above statute. 


“We request your opinion as to whether or not this is 
permissible.” 


The bonds therein provided are the legislative expression in a 
specific statute of the amount desirable for persons holding the positions 
therein listed. Provision is made in sections 11-201 - 203 for the payment 
of premiums therefor by the state. In our opinion, a higher bond may 
not be required of the individual seeking to qualify for such positions, 
nor may public moneys be expended for premiums upon bonds in excess 
of those provided. 


March 10, 1948 
TAXES AND ASSESSMENTS 


Proper County Official To Transcribe Assessments, Compute 
The Taxes And Prepare The Tax Lists 


Mr. Robert M. Armstrong, State Tax Commissioner, Capitol Building: 
You write as follows: 


“IT have received a letter from Mr. G. S. LaSelle, County 
Clerk of Deuel County, which I am enclosing, asking specific 
questions in regard to the interpretation of the provisions of 
L. B. 91 as to whether the county clerk or the county asses- 
sor shall transcribe the assessments and compute the taxes. 
In other words, do all things necessary in the computation and 
preparation of the tax list. The answer to the questions in- 
volves the construction of the language in the title of the 
bill and the provisions of Section 77-1613 as amended by the 
bill and the provisions of Section 77-1615, which is also amended 
by the bill. 


“Tt would appear to me that it was the intention of the 
Legislature to amend both sections to provide that the county 
assessor in all counties, except those using the unit tax ledger 
system, should compute the taxes and extend them upon the 
tax list. However, it would also appear to me that in preparing 
the amendments to Section 77-1615, the Legislature should have 
inserted the words ‘county assessors’ in lieu of the words ‘county 
clerk’ in the third line of the section. 


“TI would appreciate your opinion on this matter at your 
earliest possible convenience.” 
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Mr. LaSelle writes that in his county they make up three separate 
tax lists, one for personal property, one for real estate, and one for 
motor vehicles. He further writes: 


“We are rather undetermined as to the meaning of the 
two sections of the 1947 Session Laws which appear to cover 
this, as follows: 


“1, It would appear from our understanding of section 
77-1303 that this would be the year for the making up of a new 
land book and that this duty, from the way we understand this 
statute, would fall upon the county assessor. 


“2. Reading Section 77-1613 it appears to us that the 
county assessor is to transcribe the assessments into a suitable 
book, etc., which we would understand to be the tax list and 
that this would mean the names of the owners of real estate 
and personal property, the description and the valuations, ete. 
Then Section 77-1615 appears to provide for the county clerk to 
complete the tax list which, as we understand it, would mean 
the figuring of the tax and the balancing of the tax list. 


“We are wondering if you could simplify the meaning of 
these statutes to us and inform us just what the meaning and 
intention is as to what part of the land book and tax lists the 
county assessor is to make and what part, if any, the county 
clerk is to make and to enlarge somewhat on the statement 
appearing in your manual as to the tax list being made by the 
assessor.” 


Real property shall be assessed for taxation on March 10 of each 
even-numbered year. Sec. 77-1301, R. S. Supp. 1947. 


Sec. 77-1303, R. S. Supp. 1947, provides in substance that on March 
10 of even-numbered years the county assessor shall make up for the 
several townships, precincts, cities, and villages in the county, books 
containing a list of the taxable lands and lots, except that in counties 
in which the county clerk is ex officio county assessor and in counties 
having unit tax ledgers, this list of taxable lands shall be prepared by 
the county clerk. 


The title to L. B. 91, passed by the 1947 Legislature, reads: 


“AN ACT * * * to provide that county assessors shall make 
up the assessment books and tax lists except in counties having 
a population of two hundred thousand inhabitants or more that 
have adopted unit tax ledgers, which shall be made up and 
prepared by the county clerk;” etc. 


Sec. 77-1613, R. S. 1843, provided for the establishment of “unit 
tax ledgers” in counties having a population of two hundred thousand 
or more. However, L. B. 91, enacted in 1947, amended Sec. 77-1618, by 
providing that “any county board may, in its discretion, direct the 
county clerk to transcribe the assessments of the several precincts, 
townships, cities or villages into unit tax ledgers”, etc. (Emphasis sup- 
plied.) While this amendment is not specifically mentioned in the 
title to the act, we think the title may be broad enough to include such 
amendment within its purview. We mention this in passing, although the 
question is not directly raised by your letter. 


Sec. 77-1613, R. S. Supp. 1947 (Sec. 36, L. B. 91), provides: 
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“After the equalization by the county and state boards, as 
hereinbefore provided, and the levy of taxes made by them, 
and before the first day of November, the county assessor shall 
transcribe the assessments of the several precincts, townships, 
cities or villages, into a suitable book, to be provided at the 
expense of the county, properly ruled and headed with the 
distinct columns in which shall be entered the description of the 
lands, number of acres and value, number of city and village 
lots and their value, value of personal property, and each de- 
scription of tax, with a column for polls, one for the payment, 
a number of columns for delinquent taxes of previous years, 
and a double column, showing in the first column thereof the 
amount of delinquent taxes due on the day the first installment 
thereof becomes due, as provided by law, and in the second 
column the amount of delinquent taxes due on the day the 
second installment thereof becomes due, as provided by law, 
in the event the taxpayer elects to pay taxes in two equal semi- 
annual installments; Provided, any county board may, in its 
discretion, direct the county clerk to transcribe the assessments 
of the several precincts, townships, cities or villages into unit 
tax ledgers, and whenever such board exercises the discretion 
conferred herein, it shall be the duty of the county clerk to 
prepare said unit tax ledgers, as hereinafter prescribed, in 
lieu of the tax lists heretofore provided herein. Unit tax 
ledgers shall be furnished at the expense of the county, shall be 
properly ruled and headed to reflect ownership, the description 
of the lands, all changes of ownership or description, number of 
acres and value, number of city and village lots and their valua- 
tions, value of personal property and each description of tax, 
with a column for polls, adequate space for entering the pay- 
ments of annual or semiannual installments, and adequate 
space for delinquent taxes of previous years.” 


77-1615, R. S. Supp. 1947 (Sec. 37, L. B. 91), provides: 


“The tax list, or unit tax ledgers in counties that shall 
adopt or have adopted the use thereof, shall be completed, by 
the county clerk, by carrying out in a column by itself the 
consolidated tax as provided in section 77-1618, with the labor 
tax, and any irregular tax, each in separate columns and, after 
adding up each column of taxes, he shall, in an abstract at 
the end of each precinct, township, city and village list, or 
other subdivisions of a county, apportion the consolidated tax 
among the respective funds to which it belongs, according to 
the number of mills levied for each of said funds, showing a 
summary of each distinct tax. The county clerk, before trans- 
mission of the tax lists or unit tax ledgers to the county treas- 
urer, shall set up on his records a controlling account, which 
shall reflect the total tax assessed, against which the clerk 
shall record the monthly tax collections, as shown by the county 
treasurer’s records. The county assessor shall return such com- 
pleted tax records to the county clerk in time for transmission 
to the county treasurer, as provided by law.” 


It will be noted that Sec. 77-1613, as amended by L. B. 91, requires 


the county assessor to transcribe the assessments of the several pre- 
cincts, townships, cities, or villages into a suitable book, etc., except 
that in counties where unit tax ledgers are adopted the work of pre- 
paring such unit tax ledgers shall be done by the county clerk, and 
they shall be in lieu of the tax lists prepared by the county assessors 
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in other counties. It seems clear to us that up to this point the work of 
preparing the tax lists shall be done by the county assessor in all counties 
except those which have adopted unit tax ledgers, and in these latter 
counties the work shall be done by the county clerk. 


Sec. 77-1615, as amended by L. B. 91, goes on to provide that, “The 
tax list, or unit tax ledgers * * * shall be completed, by the county clerk, 
by carrying out in a column by itself the consolidated tax as provided 
in section 77-1613, with the labor tax”, etc. (emphasis supplied), as 
already quoted above. Incidentally, the reference to Sec. 77-1613 is an 
obvious error. The provisions for the consolidated tax are found in 
Sec. 77-1614, R. S. 1943, and not in Sec. 77-1613. 


The source of the confusion is that the law nowhere designates the 
official who is actually to compute the tax. It is the duty of the county 
assessor to collect the data as to the names of the taxpayers in the 
county, the classes of taxable property owned by each, and the value of 
such property. This information is transcribed by the county assessor 
into a suitable book, commonly referred to as the “tax list”, as provided 
in Sec. 77-1618. The county board may, in its discretion, direct the 
county clerk to transcribe this data in counties adopting the unit tax 
ledger. When the data has been transcribed to the tax list, the duties 
of the assessor are ended unless we can say that the statutes prescribe 
further duties by inference. This, however, we cannot say. 


While L. B. 91 bears some indications, particularly in its title, that 
the Legislature intended that the county assessor should compute the 
amount of taxes assessed against each taxpayer, the Legislature has 
not said this. The law definitely prescribes that the data assembled by the 
county assessor shall be transcribed by the assessor to the tax list, 
except in counties having the unit tax ledger, and after that has been 
done it appears, from the language of Sec. 77-1615, that the tax list 
is to be turned over to the county clerk for completion, and a necessary 
step in the completion of the tax list is the computation of the amount 
of taxes due from each taxpayer. We conclude that this computation 
must be done by the county clerk. 


Our view is further strengthened by the provisions of Sec. 77-1615, 
which require the county clerk to carry out in a column by itself the 
consolidated tax list as provided in Sec. 77-1614. The performance of 
this operation requires considerable mathematical computation and is 
an integral part of the whole operation of computing the tax due from 
each taxpayer and allocating such tax among the several funds, etc., 
as required by the law. It does not seem reasonable to us that the 
Legislature should have intended the county assessor to begin these 
computations and then break off in the middle and leave their completion 
to the county clerk. 


In short, our views agree entirely with those expressed by Mr. 
LaSelle. The land book is prepared by the county assessor, as provided 
in Sec. 77-1303, R. S. Supp. 1947, except in counties where the county 
clerk is ex officio county assessor’'and in counties having unit tax 
ledgers, where this is done by the county clerk. The county assessor 
transcribes the assessments from his schedules to the tax list as provided 
in Sec. 77-1613, R. S. Supp. 1947, and the county clerk takes over from 
there by computing the tax, allocating it to the several funds and doing 
all the things required by Sec. 77-1615, R. S. Supp. 1947. 


I am informed that prior to the enactment of L. B. 91 it has been 
the prevailing practice that the computation of the taxes was performed 
by the county clerk. Had the Legislature intended to transfer this. 
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duty to the county assessor, it could easily have done so in a simple 
phrase of plain English. This it has not done. The necessary conclusion 
is that it did not intend to do so. 


An examination of L. B. 91 in consideration of the questions you 
have propounded has revealed several errors and inconsistencies, some of 
which have already been mentioned. 


1. The title recites that the act is “to provide that county assessors 
shall make up the assessment books and tax lists”, etc., but the act itself 
merely provides that the county assessors shall transcribe certain data 
onto the tax lists and then expressly provides that the tax lists shall be 
completed by the county clerk. 


2. The title of the act makes an exception in the case of counties 
having a population of two hundred thousand inhabitants or more that 
have adopted unit tax ledgers. The act (Sec. 36, which amends Sec. 77- 
1613) makes an exception of any county adopting the unit tax ledger, 
regardless of population. 


3. The act specifies in detail certain duties to be performed by the 
county assessor and other duties to be performed by the county clerk, 
but fails to assign specifically to either officer, or to anyone, the important 
duty of computing the tax assessed against the individual taxpayers. 
This has created the problem we are here attempting to resolve. 


4, The first sentence of Sec. 77-1615, as amended by L. B. 91, 
provides that the tax list (after the county assessor has transcribed his 
data to it) “shall be completed by the county clerk”, etc. The last 
sentence of Sec. 77-1615 reads: 


«e * * The county assessor shall return such completed tax 
records to the county clerk in time for transmission to the 
county treasurer, as provided by law.” 


This last sentence doesn’t make sense to us, in view of the preceding 
provisions. 


5. Sec. 77-1615, as amended by L. B. 91, refers to the “consolidated 
tax as provided in section 77-1613”. Sec. 77-1613 makes no reference 
to the consolidated tax, but provision for the consolidated tax is found 
in Sec. 77-1614, R. S. 1943. 


In case further legislation on this subject is contemplated, we 
suggest that the entire act be carefully inspected and that all such errors 
and inconsistencies as above noted be corrected. 


March 11, 1948 
COUNTY’S AUTOMOTIVE EQUIPMENT 


Damage Liability For Negligence To Properly Maintain 
Authority of Board To Procure Public Liability And Property Insurance 


Mr. Raymond B. Morrissey, County Attorney, Tecumseh: 
We have yours of January 20 in which you say: 


“This County has been carrying public liability and prop- 
erty insurance on the county automotive equipment for many 
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years. The County Board at its regular meeting allowed a 
claim for the premium on this insurance. A written protest 
has been filed against the allowance of this claim. 


“I shall appreciate your opinion on the following: Can the 
county board legally carry public liability and property insurance 
on its equipment and pay the premium from the county funds? 


“In event of an accident in which county equipment is 
involved, can the county be held liable for damages?” 


We have made a careful examination of the cases decided by the 
Supreme Court of this state and do not find that the precise question 
has ever been resolved in an adjudicated case. Most of the reported 
eases involving negligence of county officers or employees had to do 
with the condition of county roads or bridges which are covered by a 
specific statute fixing the counties’ responsibility and liability. Sec. 
39-834, R. S. 1943. 


As to your inquiry, the statutes confer power, broad in scope, on the 
county board in the administration of the affairs of the county. Sec. 
23-101, R. S. 1943: 


“Each county, established in this state according to the laws 
thereof, shall be a body politic and corporate, by the name and 
style of ‘The county of ..... , and by that name may sue 
and be sued, plead and shall be impleaded, defend and be de- 
fended against, in any court having jurisdiction of the subject 
matter, either in law or equity, or other place where justice 
shall be administered.” 


Sec. 23-103, R. S. 1943: 


“The powers of the county as a body corporate or politic, 
shall be exercised by a county board, * * *.” 


Sec. 23-104, R. S. 1943: 


“Each county shall have power * * * to make all contracts 
and to do all other acts in relation to the property and concerns 
of the county necessary to the exercise of its corporate powers.” 


Sec. 23-106, R. S. 1943: 


“The county board shall manage the county funds and 
county business except as otherwise specifically provided.” 


The above sections were considered by the Supreme Court of this 
state in Speer v. Kratzenstein, 143 Neb. 300, 310, 12 N. W. 2d 360. The 
court said in part: 


“Concededly, a county board is without power to contract 
with a person to perform acts which are a part of the official 
duties imposed by statute on the board itself or another county 
officer or on an officer of the state. * * * 


“In addition, it is well settled that a county board possesses 
and can exercise not only such powers as are expressly con- 
ferred upon it by the constitution and statutes of the state, 
but it also possesses and can exercise such powers as arise by 
necessary implication, or such as are incidentally necessary to 
carry into effect those expressly granted, or such as are requi- 
site to the performance of the duties which are imposed upon 
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it by law. A county board must necessarily possess an authority 
commensurate with its public trust and duties. * * *” 


and held: 


“The acts and contracts of a county board within the scope 
of its authority are the acts and contracts of and binding upon 
the county, and courts will not interfere therewith in the absence 
of illegality, mistake, fraud, or unreasonable discretion.” 


While it is true that a county is but an integral part of the state 
government and as such partakes of the exemption from liability for 
the tortious acts of its agents, yet there is an exception to this general 
rule which arises from the classification of county activities—governmen- 
tal as distinguished from proprietary. The exemption that accompanies 
the attributes of sovereignty applying to governmental activities but 
not to proprietary activities of the county. 


The general rule is set forth in 20 C. J. S., p. 1077: 


“On the other hand, the general rule, above stated, as to 
the nonliability of a county for the torts of its agents does not 
apply where the county is acting in a proprietary capacity, 
or is performing duties which have been voluntarily assumed 
by it and are not imposed by law, or where the act complained 
of constitutes a taking of private property for a public use.” 


Since there is this distinction between county functions, the question 
arises as to just what is a governmental activity and what is a proprietary 
activity. We have found no reported cases in this state decisive of the 
question and have found no case in which a general rule has been an- 
nounced applicable to all cases. The nearest approach would seem to 
be that if the activity in which the county was engaged was to govern 
the citizens of the county, such as the assessment, levy, and collection of 
taxes, the keeping of the peace, the apprehension and incarceration of 
law violaters would, without question, be a governmental activity. There 
are many other activities in which the counties are engaged which are 
on the fringe, partly one, partly another, such as the housekeeping of 
the courthouse and jail, care of the poor, administration of relief and 
the assistance program. County activities that may be classed as pro- 
prietary would be the building of roads and bridges, the construction 
and placing of traffic signs or signals and the servicing thereof, or any 
voluntary act which the county, under its broad powers, may do, but is 
not duty bound to do. The Kratzenstein case, above, is illustrative of 
this point. The county, through its board of equalization, was duty 
bound to equalize the value of property for the purpose of taxation. 
The board could not contract with a third person to perform this duty. 
What the county did was to contract with a third person to make a 
survey and procure evidence of the proper value, which evidence the 
board would consider in performing its statutory duty. This the court 
held to be a proper exercise of the powers of the county. 


Thus the act of equalization by the board was a governmental 
function while the contracting with another, an agent of the county, 
to procure the evidence was an exercise of the proprietary function of 
the county. An expression of this theory of the law is found in Omaha 
Water Co. v. City of Omaha, 147 F. 1: 


“A city has two classes of powers, the one legislative or 
governmental, by virtue of which it controls its people as their 
sovereign, the other proprietary or business, by means of which 
it acts and contracts for the private advantage of the inhabitants 


—461— 


of the city and of the city itself. In the exercise of powers 
which are strictly governmental or legislative the officers of a 
city are trustees for the public and they may make no grant 
or contract which will bind the municipality beyond the terms 
of their offices because they may not lawfully circumscribe the 
legislative powers of their successors. But in the exercise of the 
business powers of a city, the municipality and its officers are 
controlled by no such rule and they may lawfully exercise these 
powers in the same way and in their exercise the city will be 
governed by the same rules which control a private individual 
or a business corporation under like circumstances. In con- 
tracting for the construction or purchase of waterworks to 
supply itself and its inhabitants with water a city is not exer- 
cising its governmental or legislative, but is using its business 
or proprietary, powers. The purpose of such a contract is not 
to govern its inhabitants, but to obtain a private benefit for 
the city and for its denizens.” 


We have found no Nebraska case in which the distinction as_ set 
out above was applied to counties, and of course we cannot predict how 
our Supreme Court would hold were the precise question presented for 
determination. The Supreme Court of Wisconsin decided the question in 
Young v. Juneau County, 212 N. W. 295 (Wis.), in which case it appeared 
that the county owned and operated a gravel pit and that in so doing 
the county used a steam shovel for the removal of gravel and road 
material. It was alleged the power hoist was defective and was operated 
negligently and that a spark flew therefrom and set fire to plaintiff’s 
building, causing it to be destroyed. The county defended on the theory 
that it was not liable for the negligent acts of its agents. In holding 
the county liable, the court said in part: 


«os * * The rule exempting governmental agencies from lia- 
bility for tort has been relaxed in this state by statute. Sec- 
tion 81.15 makes municipalities liable for damage caused a 
traveler by insufficiency or want of repair of highways. Sec- 
tion 66.07 makes counties and cities liable for mob violence, 
which is liability for failure to perform a purely governmental 
function—furnish adequate protection to life and property. 
* * *”. (Nebraska has identical statutes, Secs. 39-834, 23-1002, 
R. S. 1943.) 


“* * * We see no reason in justice or morals why a group 
should not be liable to one to whom its agents have done injury 
when a member of the group would be liable if he had done the 
same injury to another member of the group. Multiplication 
of the number of those who are responsible for a wrong ought 
not to establish immunity. We recognize that the rule as 
established in this state, if pushed to extreme limits, might 
produce curious results. Suppose, by the explosion of a road 
roller operating upon the streets because of the negligent man- 
agement of it by the municipality’s servants, a traveler’s load 
of hay. is set on fire, and an adjoining proprietor’s building is 
ignited. Apparently in one case there would be liability, and 
not in the other, because of the difference in the relationship 
of the two injured parties to the municipality. We are not 
disposed to pursue the subject farther. The doctrine of liability 
of a municipal corporation in cases where the relation is that 
of one proprietor to another is so well entrenched in the juris- 
prudence of the state that it cannot be disturbed, and by this 
we do not indicate it should be. The trend of statute and 
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decision seems to be in the right direction. In this case the 
county of Juneau maintained upon adjoining premises a defective 
engine. Although repeatedly warned of the defect, its officers 
and agents continued to use the same, with the result that the 
plaintiff sustained damage, not as a traveler, but as a proprietor. 
Under such circumstances the case is ruled by Matson v. Dane 
County, supra, and the cases there cited and considered, and 
the complaint must be held in that regard to state a good cause 
of action. It is not necessary to hold that the defendant main- 
tained a nuisance. If as an adjoining proprietor it violated a 
legal duty owing by it to the plaintiff, liability follows just as 
in the case of Bunker v. Hudson, supra.” 


and held: 


“County, operating steam shovel in removing gravel and 
road material sold by county, with knowledge of defects, per- 
mitting escape of sparks therefrom, was liable for damage to 
adjoining premises caused by fire set by sparks from engine, 
notwithstanding governmental character of county; the relation 
of county to adjoining owner in such case being that of one 
proprietor to another, especially in view of St. 1925, §§66.07 
and 81.15.” 


In view of the condition in which we find legal precedent, we are 
not at this time prepared to say that a county is not liable for the 
negligent acts of its agents when functioning in a proprietary capacity. 
Such being the case, and under the broad powers which the statute 
reposes in the county board, we think the board should protect the 
citizens of the community and the public treasury by the mantle of 
insurance against loss occasioned by the operation of its automotive 
equipment; and as long as there is a possibility of the county being 
required to respond in damages, that a claim for the premiums for in- 
surance may legally be allowed. 


There is further justification for this position. Sec. 28-101, R. S. 
1948, provides in substance that any county in the state may sue and 
be sued, so legislative permission has already been granted for the 
bringing of an action against the county, in which case the insurance 
carrier would appear and defend on behalf of the county. When the rule 
of governmental exemption is applied, it exempts only the county. The 
individual involved has a personal liability even if the injury be caused 
by the county’s failing to maintain and repair its automotive equipment. 
The resulting absurdity is apparent. 


March 22, 1948 
APPEALS TO THE DISTRICT COURT 


Transcript of Proceedings from Division of Placement 
and Unemployment Insurance 
Authority To Substitute Mechanical Recordings 
for Written Transcripts of the Records 


Mr. John E. Sidner, General Counsel, Division of Placement and Unem- 
ployment Insurance, Department of Labor, 134 South 12th Street, Lincoln: 


You have requested our opinion as to whether, in connection with 
appeals from’ your department to the district court, the proceedings in 
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your cases may be recorded by mechanical methods and a mechanical 
reproduction thereof filed and used in the district court in lieu of a 
written statement of the evidence and proceedings. 


Sec. 48-635, R. S. 1948, provides, in connection with your proceed- 
ings, that the testimony “shall be recorded, but need not be transcribed” 
unless there is an appeal. 


Sec. 48-638, R. S. 1943, as amended, provides: 


«* * % the commissioner shall certify and file with the 
court a certified copy of the records of the case, including all 
documents and papers and a transcript of all testimony taken 
in the matter, together with the appeal tribunal’s findings, con- 
clusions, and ‘decisions therein. *-* *” 


The above statute requires that a transcript of the testimony be 
filed. The word “transcript” is generally interpreted to mean a written 
copy. an Moline Co. v. Stoddard Co,, 38 Neb. 520, 57 N. W. 161, our 
court said: 


“* * * The term ‘transcript’ implies that the document re- 
ferred to shall be a copy of some original document, * * *.” 


In the case of In re Evingson (N. D.), 49 N. W. 733, the court said: 


«« * * What does the statute mean by a transcript? Web- 
ster defines it: ‘That which has been transcribed; a writing or 
composition consisting of the same words as the original; a 
written copy.’ There can be no transcript of that which never 
had a prior existence. * * *” 


Sec. 25-1140.08, R. S. Supp. 1947, provides in the case of appeals 
from administratrive boards that the “bill of exceptions” shall be re- 
duced to writing. 


It is our opinion that while a mechanical recorder might be used in 
lieu of a shorthand reporter at your hearings, the above statutes would 
require that a written transcript of such testimony be filed with the other 
records prescribed in the event of an appeal to the district court. There 
does not seem to be any provision in our law for the substitution of 
mechanical recordings for transcripts of records in this type of situation. 


March 25, 1948 
TAX ASSESSMENTS OF AGRICULTURAL PRODUCTION 


Proper Official To Prepare the Forms To Be Filled Out 
Proper Official To Obtain the Data and Filling Out the Forms 
Construction of 2-1401 R, S. ’43 Amended by LB 91, Laws 47 


Mr. Rufus M. Howard, Director, Dept. of Agriculture and Inspection, 
State House: 


You request our interpretation of Section 2-1401, R. S. 1943, as 
amended by L. B. 91 enacted by the 1947 session of the Legislature. 


Section 2-1401, as amended by L. B. 91, provides as follows: 


“At the time of making a return of his personal property 
each person operating a farm or ranch or otherwise engaging 
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in agricultural production shall fill out a form furnished by the 
Department of Agriculture and Inspection showing his total 
acreage of all land operated and the acreage of crops planted 
and to be planted, on all land operated by such person and 
whether irrigated, pump or gravity, or dry land, the number and 
kind of livestock raised the previous year, and other agricultural 
resources and submit this return with his tax schedule to the 
county assessor who shall forward such agricultural return to 
the Department of Agriculture and Inspection. Such forms 
shall be delivered to the county assessor by the department and 
made available to the taxpayer by the county assessor. The 
assistants to the county assessor shall list said agricultural 
return at the time of assessment of property on forms pro- 
vided by the Department of Agriculture and Inspection and 
submit such returns to the county assessor who shall forward 
said returns to the Department of Agriculture and Inspection.” 


Pursuant to the provisions of Section 2-1401 as amended, your de- 
partment has prepared two forms for the use of the county assessors in 
collecting agricultural data, which you have designated samples “A” 
and “B”, Sample “B” is a form to be filled out by the individual farmer 
and submitted with his tax schedule. Sample “A” is a book in which 
is assembled and compiled all of the data furnished on the:sample “B” 
forms received from the farmers of the county. 


Certain county assessors have notified your department that they 
will mail the individual work sheets (Sample “B”) obtained from the 
farmers of their respective counties to your department, but they refuse 
to compile the data from the individual work sheets (Sample “B”) to the 
Agricultural Book (Sample “A”) and insist that this must be done by 
your department. 


You ask our opinion as to whether the work of transferring the 
data from the individual work sheets and assembling it in the agricul- 
tural book must be done by your department or by the county assessors 
of the several counties. 


While the language of Section 2-1401 as amended by L. B. 91, is 
not as explicit on this point as could be desired, we believe that it was 
clearly the legislative intent that the Department of Agriculture and 
Inspection should prepare such forms as it deemed necessary to obtain 
the data desired and that the duty of obtaining this data and putting 
it down on the forms prescribed by the department rests upon the 
county assessors. 


Our view is based not only on the language of Section 2-1401 as 
amended by L. B. 91, but also on the general intent and purpose of 
L. B. 91 as expressed in the title of the act. The title of the act recites 
that one of the purposes of the act is “to provide that the Department 
of Agriculture and Inspection shall furnish forms for agricultural statis- 
tics which shall be filled out and returned by the persons prescribed 
herein”, etc. Clearly the Legislature did not intend that these forms 
should be filled out by the department itself. We believe that the Leg- 
islature intended that the individual work sheets (sample “B”) should 
be filled out by the individual farmers when filling out their tax schedules 
and that the data from these work sheets should be transferred to the 
county agricultural book (sample “A”) by the County Assessor, and 
both forms be then returned to your Department. 
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March 29, 1948 
VETERANS’ AFFAIRS DEPARTMENT 


Financial Aid To Indigent Veterans And Their Dependents 
Construction of “Legal Residence” As Used in Sec. 80-102, R. S. Supp. ’47 


Mr. Louis R. Eby, Director, Department of Veterans’ Affairs, State House: 
We have your letter of March 12; which inquires as follows: 


“What is the meaning of the term ‘legal residence’ as used 
in Section 80-102, Revised Statutes of Nebraska, 1947 Supple- 
ment?” 


The specific statute to which you refer is that which provides for 
county financial aid to indigent veterans and their dependents. The term 
“legal residence” is not specifically defined. 


Generally the term “residence” is defined in the courts of this 
state as the place in which a person has his established home, and to 
which when absent he intends to return, See In re Meyers Estate, 288 
N. W. 35, 137 Neb. 60. The term “legal settlement” is the one most 
usually used in statutes of this state pertaining to the indigent, insane 
and other dependents. That term has been defined generally as “The 
place in which a person resides and is entitled to maintenance if a pau- 
per.” Adams v. Clay County, 95 N. W. 58, 69 Neb. 106. 


It is held in a Minnesota case (Town of Lauriston v. Swift County, 
93 N. W. 1052) that legal residence is synonymous with legal settle- 
ment. And because of the nature of the statute in which it appears 
in the section about which you inquire, we adopt that reasoning. 


Nebraska statutes have specifically defined “Legal Settlement” 
in section 68-115 as it pertains to maintenance of paupers, and in 
section 68-228 as it pertains to applicants for old age assistance. The 
former statute reads in part as follows: 


“The term ‘legal settlement’ in sections 68-101 to 68-123 
shall be taken and considered to mean as follows: Every 
person, except those hereinafter mentioned, who has resided one 
year continuously in any county, shall be deemed to have a 
legal settlement therein; Provided, every person who has resided 
one year continuously within the state, but not in any one 
county, shall have a legal settlement in the county in which he 
has resided six months continuously. * * *” 68-115, R. S. 1948. 


And the latter in part as follows: 


“x * * For the purpose of sections 68-201 to 68-230, a legal 
settlement shall be acquired after one year’s residence in a 
given county of the state. * * *” 68-228, R. S. 1943. 


Because the relief act about which you inquire is one which is 
based upon the accumulation of funds by counties, it is our opinion that 
the former interpretation should be applied to the term “legal residence”. 
A Michigan case, Jackson County v. Hillsdale County, 83 N. W. 408, 
has held that where a term not specifically defined in a particular 
statute is specifically defined in a different but related statute, the 
definition should be adopted when interpreting the particular statute. 
We are inclined to this view although the matter is certainly not free 
from doubt. In the case of old age assistance, there is provision for 
making the payments during the period that legal settlement is being 
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acquired, and the county funds alone are not the basis for the payment. 
It appears to us that a better and closer comparison of the statute 
about which you inquire can be made to that of 68-115, R. S. 1943, 
which provides for the general care of the poor by the county. We are 
aware that each of the definitions between which our choice was made 
is limited specifically in its application to the particular chapter and 
article in which it appears, and we base our choice upon the analogy set 
forth above. It is possible that the other alternative when adopted 
by a county board may successfully be defended, but we are inclined to 
believe that a veteran’s application for aid might well expect to receive 
in our courts the more favorable of two possible interpretations. 


In fact a veteran might successfully urge that he was a legal 
resident of a particular county the day he arrived therein with intention 
to make it his home. Our court in the case In re Alexander, 144 N. W. 
907, 94 Neb. 774, held that a person who had moved to a city from his 
farm three days before applying for a dispensor’s license in that city 
was a resident thereof. 


It is, however, our opinion that “legal residence” for the purposes 
of Section 80-102, Revised Statutes of Nebraska, 1947, may be considered 
to have been established when an applicant shall have resided within 
the state for one year, and for a period of six months in the county. 


March 29, 1948 
SCHOOL DISTRICTS IN TWO OR MORE COUNTIES 


Procedure To Be Followed In Consolidation 
Rural School Districts With A High School District 


Mr. John C. Gewacke, County Attorney, Geneva: 
You request our opinion as follows: 


“Section 79-2413, Revised Statutes of Nebraska, 1948, pro- 
vides the procedure to be followed in effecting the consolidation 
of rural school districts with a high school district. 


“First. Can school districts of two or more counties be 
consolidated under this section of statute? 


“Second. If they can be so consolidated under this section 
of the statute, then how is it determined which county super- 
intendent performs the duties provided for therein? The stat- 
ute provides that the county superintendent shall do several 
distinct things. First, the petition must be filed with the county 
superintendent. Second, the county superintendent shall order 
the election. Third, the county superintendent shall provide the 
ballots. Fourth, the county superintendent shall appoint an 
election board of three members. Fifth, the county superintend- 
ent shall, if the vote warrants, declare the territory annexed. 
Who shall perform these duties? 


“Third. The third to the last sentence in said section reads 
in part as follows: 


“Tf sixty per cent or more of the votes cast in the district 
outside of said high school district shall be in favor of the 
annexation thereof, then the county superintendent shall 
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declare such territory to be so annexed....’ 


“It should be noted that the statute as originally enacted 
by the legislature in 1921 read ‘districts’ instead of ‘district’. 
Also every subsequent compilation of the statutes prior to the 
1943 Revised Statutes has contained the word in its plural form. 
Apparently the ‘s’ was lost in the editing of the 1943 edition. 


“The significance of this third question is this. If the 
word ‘district’ (‘districts’ as originally enacted by the legislature) 
means each individual rural district, then no rural district could 
be brought into the consolidation unless sixty per cent of the 
votes cast in that individual district favored annexation. 


“Tf the word ‘district’ (‘districts’ as originally enacted by 
the legislature) means the proposed consolidated district, then an 
existing rural district included in the proposal could be compelled 
to be consolidated, provided sixty per cent of the aggregate vote 
of all of the territory outside of the high school district voted 
for it, even though every vote in that particular district might 
be against it. 


“The statute provides that ‘twenty five per cent of the 
school electors in said proposed consolidated district residing 
outside of an existing high school district’ may file a petition 
compelling a vote on the proposition. So there isn’t any ques- 
tion but what a rural school district may against even its unani- 
mous opposition be compelled to submit to an election. 


“But the question here is, can an existing rural school 
district be compelled to be consolidated unless sixty per cent 
of the voters of that specific district approve consolidation?” 


It is our opinion that school districts of two or more counties 
can = consolidated under Article 24 of Chapter 79, R. S. 1943. Section 
79-2404, R. S. 1948, contains the following provision: 


“If the best interest of the public school and surrounding 
community require that a district shall be composed of territory 
from adjoining counties, the committees of such counties shall 
hold a joint meeting and arrange the boundaries of the district.” 


2. Where districts of two or more counties are consolidated, the 
law, as we interpret it, contemplates common action on the part of 
each of the county superintendents of the counties involved. Each 
superintendent performs the prescribed duties as to the territory in his 
own county, as to receiving the petitions, ordering the election, providing 
the ballots, appointing election boards and announcing the result of 
the election. It is assumed that the superintendents will act in unison 
and the consolidation is the result of their joint action. 


It is our opinion, however, that should more than forty per cent of 
the votes cast in the territory of one county be opposed to annexation 
with the district in another county, that such territory cannot be an- 
nexed to the territory in an adjoining county even though a sixty per 
cent majority of those voting in the territory of the other county, or in 
the combined territories of both counties, vote for annexation. 


3. You quote the third from the last sentence in section 79-2413, which 
reads: “If sixty per cent of the votes cast in the district outside of 
said high school district,” ete., and that in the original act and subse- 
quent compilations down to the 1943 revision of the statutes the word 
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“district” was plural in form and read “districts”. You ask if, the word. 
“district” should be construed to mean each individual rural district or does 
it mean all the territory outside of the high school district. 


We have checked this statute with the reviser of statutes, and it 
appears that the dropping of the “s” from the word “districts” was un- 
intentional and a typographical error. It is apparent that the Legisla- 
ture intended no change in the law when it adopted the 1943 revision 
of the statutes. Under the rules of statutory construction established 
by section 49-802, R. S. Supp. 1947, a singular word in the statutes may 
be construed as plural and a plural word as singular. 


It is our opinion that the word “district” in section 79-2413, to 
which you call our attention, should be construed to read “districts”, as. 
it originally read, and that the proposal to consolidate must carry by 
sixty per cent in each school district outside of the high school 
district before such school district can be annexed to the proposed 
consolidated high school district. This seems to us to have been the 
legislative intent which, of course, was not changed by the erroneous 
dropping of an “s” from the word “districts” in printing the Revised 
Statutes of 1943, 


March 31, 1948 
ELECTIONS 


Candidate Losing Nomination At A Municipal Caucus 
Eligibility of Candidate to File by Petition for the Office in the 
General Election 
Municipal Caucus Is Not Considered A Primary Election 


Mr. Lloyd Pospishil, County Attorney, Schuyler: 


We have yours of March 26 in which you request an opinion as to 
the eligibility of an individual to file by petition for a municipal office 
at the general election when that individual had failed of nomination 
to the office at a caucus regularly held. Your reference is to Sec. 32- 
1107, R. S. Supp. 1947, the pertinent provisions of which are as follows: 


«“* * * No person who has been a candidate for an office 
at a primary shall be a candidate by petition or certificate of 
nomination for the office for which he was defeated, at the next 
general election. * * *” 


Sec. 32-1105, R. S. 1948, provides in part as follows: 


“Sections 32-1101 to 32-1179 shall not apply to special elec- 
tions to fill vacancies, nor to municipal elections in cities having 
less than twenty-five thousand population, * * *.” 


We think the meaning of the statutes is clear and the prohibition 
contained in Sec. 32-1107, above, would not apply to the individual men- 
tioned. We are further of the opinion that a municipal caucus could not 
be considered a primary election within the meaning of the act. 
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March 31, 1948 
COUNTY HOSPITAL 


Issuing Bonds to Construct and Equip 
Mill Limitations to Pay Principal and Interest 
County Purpose Project 


Mr. William B. Quigley, Valentine: 
We have your letter of March 8, 1948 inquiring as follows: 


“T would appreciate your opinion on the questions suggested 
by the following statement: 


“The Board of Commissioners of Cherry County are con- 
sidering submitting to the voters of the county the question as 
to whether or not the County should issue bonds for the purpose 
of constructing and equipping a county hospital. If the voters 
authorize the issuance of bonds for the purpose of constructing 
and equipping a hospital, will the amount of money required 
to pay interest and principal on the bonds be raised by a levy 
on the taxable property in Cherry County, which levy will be 
in addition to and not affected by the limitation as to the number 
of mills a county can levy? In other words, is there any lim- 
itation on the number of mills that can be levied by a county 
for the purpose of paying interest and principal on bonds? 


“What is the limit of the amount of mills that a county 
can levy for the purpose of paying the cost and expenses of 
operating and maintaining a county hospital constructed under 
Section 23-343 as amended by the 1945 and 1947 Session Laws? 
In other words, would the levy for hospital operation and main- 
tenance be limited to Section One of 77-1602, Revised Statutes 
of Nebraska as amended by the Session Laws of 1947 provid- 
ing the rate of tax for all county purposes shall not exceed 35c 
per $100.00 actual valuation as determined by the assessment 
rolls?” 


Section 23-343, R. S. 1943 was first amended by the 1945 Legislature 
in L. B. 144, (Chapter 44, Session Laws 1945) to provide for acquisition 
or construction of county hospitals, poorhouses or homes for aged and 
indigent. The terms of such bill were placed in the Revised Statutes 
as Section 23-343 to 23-343.09 inclusive. The 1947 Legislature supple- 
mented the provisions of that act by passage of L. B. 398 Sixtieth Ses- 
sion (Chapter 61, Session Laws 1947) and placed a one mill limitation 
upon the levy “for the purpose of acquiring, remodeling, improving, 
equipping, maintaining and operating such hospital.” 


We deem this enactment to be a valid limitation upon the amount 
of the levy which may be made for the purposes above described, which 
would include the interest upon bonds or other indebtedness incurred 
in connection with the above acquisition or construction. 


The operation of such a hospital would in our opinion, be a “county 
purpose” within the meaning of Section 77-1602. We see nothing in 
the enactment of either of the laws above referred to which specifically 
or in any way indicates that the levy shall be in addition to or shall 
exceed when added to other levies prescribed for your county the maxi- 
mum of 35¢ per one hundred dollars provided in Section 77-1602, R. S. 
1947. 
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March 31, 1948 
HIGH SCHOOLS 


Right of Chadron State College to Collect Free High School Tuition from 
Rural Students Holding Free High School Tuition Certificates 
and Attending Chadren Preparatory High School 


Mr. Robert R. Wellington, County Attorney, Chadron: 


This is our opinion upon the request which you made January 22, 
1948 regarding the right of the Chadron State College to collect free 
high school tuition from rural students holding free high school tuition 
certificates and attending the Chadron Preparatory High School. Subse- 
quent to receiving your request, you furnished us additional information 
and we have investigated the matter. 


It should first be stated that free high school education provided 
for under Sections 79-901 to 79-916, R. S. 1947, is made available to 
students who reside in a district not supporting a high school by means 
of the issuance of free high school tuition certificates. In a general way, 
these certificates entitle the student to attend any approved public high 
school in the state and to have the amount payable under such certifi- 
cates paid for him to the district or board of education operating that 
school. 


The state supported colleges at Chadron, Wayne and Peru under the 
State Normal Board maintain for the purpose of practical teaching in- 
struction, a fully approved and accredited public high school at each in- 
stitution. The Board of Regents maintains a fully accredited public 
high school at Curtis, Nebraska and at the Teachers College, University 
Campus, Lincoln, Nebraska. 


Your request requires particular consideration of Section 79-913 
which reads as follows: 


“The director of any school district or the secretary of the 
board of education of any school district located in any county 
to which Sections 79-901 to 79-916 apply, or a district in another 
state which has reciprocal free high school tuition relations with 
Nebraska, shall, on or before the second Monday in February and. 
June of each year, certify to the county superintendent the names. 
and number of non-resident pupils enrolled in the high school 
of said district during the semester ending on or about the sec- 
ond Monday in February and June, and the number of weeks or 
fraction thereof during which each of those pupils has attended 
the high school. The county superintendent thereupon shall cer- 
tify the same to the county treasurer, who shall, upon the 
order of the county superintendent, on or before March 1 
and July 1 following, pay to the schcol d'strict treasurers 
and to the treasurers of boards of education an amount 
sufficient to pay the high school tuition of said pupils at a rate 
fixed by law per week or fraction thereof for each week’s at- 
tendance or fraction thereof during the preceding semester. If 
the free high school tuition fund therein provided for shall not 
be sufficient to pay the full amount of such tuition, then the 
said fund shall be distributed pro rata among the districts en- 
titled to such fund.” (Emphasis~ supplied.) 


As long ago as May 18, 1927, the Superintendent of Public Instruc- 
tion ruled that the state-maintained schools are public high schools within 
the contemplation of the act, and that they were entitled to collect tui- 
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tion for students holding free high school certificates. Our opinion is 
that the Board of Regents and the Board of Education for State Normal 
Schools constitute Boards of Education within the meaning of the free 
high school law, and that for such schools as they maintain in accredited 
status, they may demand and receive tuition payments. The demand 
should be made by the treasurer of the board, or someone empowered 
to handle funds for that officer and should be received and deposited with 
the State Treasurer to become a part of the general university funds 
or state normal school funds. 


We appreciate that some discussion has been had regarding those 
schools of this type which are specifically located within another high 
school district. We understand that in order to obtain sufficient students 
in such situations for practical instruction, state supported high schools 
at Lincoln, Chadron and Wayne secure students from within the local 
district and furnish them their instruction without charge. We do not 
see how this fact alters or affects the right of the schools to collect 
tuition from those students holding certificates. The education of local 
students is provided for by the taxation within their own district and 
therefore if a tuition charge is made at the college high school, their 
attendance could probably not be obtained. As long as all of those 
students attending the school are given the same rights and are sub- 
jected to the same rules and regulations, we feel that the matter of 
allowing some to attend without charge for the purpose of furnishing 
an opportunity for practical teacher training does not violate any of 
the laws applicable to this subject. 


It is therefore our opinion that the Board of Education for State 
Normal Schools may collect free high school tuition payments from those 
students which attend the Chadron Preparatory High School and who 
hold free high school certificates. 


April 1, 1948 
LIQUOR CONTROL COMMISSION 


Regulation No. 43 On The Advertising of Liquor Prices 
Feasibility of Determining Legality of Such Regulation 
By A Declaratory Judgment Action 


Mr. R. E. Brega, Chairman, Nebraska Liquor Control Commission, Lincoln: 


We are.in receipt of your letter of March 25, enclosing a letter from 
the Governor. accompanied by copy of a letter to the Governor from Mr. 
A. C. Munger, a lawyer of Omaha who appeared as attorney for the 
World Herald at the hearing before your commission on Regulation No. 
43, held on March 11, 1948, in which Mr. Munger suggests that the 
Governor request the Attorney General to institute an original action in 
the Supreme Court of Nebraska praying for a declaratory judgment to 
determine the validity of Regulation No. 43 recently adopted by the 
Commission pertaining to the advertising of liquor prices. 


We believe that Mr. Munger’s suggestion is not feasible, and is based 
on a misconception as to the nature and scope of the Declaratory Judg- 
ment Act and of the powers of the Governor and of the Attorney General 
under this Act. 


Mr. Munger appears to entertain the view that whenever a legal 
question of great public interest arises as to the validity of a law or of a 
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regulation of a governmental department, the Attorney General may, at. 
the request of the Governor, launch an original action in the Supreme 
Court asking for a judicial determination of the validity of such law or 
regulation and that the Supreme Court will take jurisdiction of such suit. 
We believe Mr. Munger is overlooking certain important conditions. 
imposed by the Declaratory Judgment Act. 


The Declaratory Judgment Act is found in Sections 24-21,149 to 
25-21,164, inclusive, R. S. 1948. Section 25-21,149, R. S. 1943, provides: 


“The Supreme Court and courts of general chancery and 
common law jurisdiction shall have power to declare rights, status, 
and other legal relations whether or not further relief is or could 
be claimed. No action or proceeding shall be open to objection 
on the ground that a declaratory judgment or decree is prayed 
for. The declaration may be either affirmative or negative in 
form and effect; and such declarations shall have the force and 
effect of a final judgment or decree.” 


Section 25-21,160, R. S. 1948, provides: 


“Any person interested under a deed, will, written contract. 
or other writings constituting a contract, or whose rights, status. 
or other legal relations are affected by a statute, municipal ordi- 
nance, contract or franchise, may have determined any question 
of construction or validity arising under the instrument, statute, 
ordinance, contract, or franchise and obtain a declaration of 
rights, status or other legal relations thereunder.” 


While the Supreme Court may, in its discretion, take jurisdiction of 
an original action for a declaratory judgment, it certainly is not required 
to do so, and it cannot be expected to do so unless all the conditions under 
which this power of the court may be invoked have been met. 


Section 2, Article V of the Constitution defines the original jurisdic- 
tion of the Supreme Court in these words: 


«“* * * The Supreme Court shall have jurisdiction in all cases 
relating to the revenue, civil cases in which the state is a party, 
mandamus, quo warranto, habeas corpus, and such appellate 
jurisdiction as may be provided by law. * * *” 


Any action for a declaratory judgment must, first of all, come within 
these constitutional limitations. 


The Attorney General is required by law to have charge and control 
of all the legal business of the state and all of its departments, bureaus 
and offices. Section 84-202, R. S. 1943. The law specifically requires the 
Attorney General to designate one or more assistant Attorneys General to 
furnish legal services to the Nebraska Liquor Control Commission. Sec. 
58-115, R. S. 1943. Clearly, in any legal action involving the Commission, 
the Attorney General must represent the Commission. He has no author- 
ity whatever to bring any legal action against the Commission, and for 
him to do so would be a violation of law and of his oath of office. We 
frankly confess that it is beyond our ingenuity to devise a legal action on 
behalf of the state attacking or questioning the validity of Regulation No. 
43, without making the commission a party defendant, in which case we 
would be suing a governmental department which the law requires us to 
defend. 


Furthermore, the Attorney General is bound to assume that all laws. 
enacted by the Legislature and all rules and regulations of departments 
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which he has approved, are constitutional and valid enactments until 
judicially determined otherwise by the courts. State ex rel. Atlantic 
Coast Line Railroad Co. v. State Board of Equalizers, 84 Fla. 592, 94 So. 
631, 30 A. L. R. 362. Under Section 84-905.01, R. S. Supp. 1947, each 
rule adopted by the Commission must be approved by the Attorney 
General before becoming effective. Pursuant to this law, Regulation No. 
43 was submitted to the Attorney General and after careful study, was 
duly approved by him. We are convinced that Regulation 43 is a valid 
exercise of the powers vested in the Commission, and that our opinion 
approving it is correct. It would be a ludicrous proceeding for the 
Attorney General to appeal to the courts from his own ruling. 


It may be that Mr. Munger contemplates an ex parte proceeding 
of some kind. Jurisdiction of such an action most certainly would not 
be entertained by the court. The court has never construed the Declara- 
tory Judgment Act as requiring it to give legal opinions on questions of 
law where no actual legal controversy is presented for decision. Such 
services are performed by lawyers and, in the case of public officers, by 
the Attorney General and the several county attorneys, but not by the 
courts. The courts decide only actual legal controversies in which the 
legal rights of at least one party to the litigation are being invaded or 
threatened. In short, the Declaratory Judgment Act may be involved 
only when there is a present, actual controversy where justiciable issues 
are presented by proper parties, and does not apply in cases where a mere 
advisory opinion is requested. See Lynn v. Kearney County, 121 Neb. 122, 
236 N. W. 192; Banning v. Marsh, 124 Neb. 207, 245 N. W. 775; Dobson v. 
Ocean Accident & Guarantee Corp., 124 Neb. 652, 247 N. W. 789; Wightman 
v. City of Wayne, 144 Neb. 671, 15 N. W. 2d. 78. 


Moreover, proceedings for a declaratory judgment will not be 
entertained where another equally serviceable remedy exists. Stewart v. 
Norton, 125 Neb. 210, 249 N. W. 552. The court might well hold that any 
one of several legal remedies would provide relief to a complainant. 


Mr. Munger refers to Section 84-205 as his authority for the sugges- 
tion that the Governor request the Attorney General to bring an action 
under the Declaratory Judgment Act. We have carefully examined this 
statute and find no provision in it which, in our opinion, authorizes the 
Governor to make such request, or the Attorney General to bring such 
action. 


Section 84-205 enumerates the general powers and duties of the 
Attorney General. Briefly stated, his duties are (1) to defend actions 
and claims against the state; (2) to consult with and advise county 
attorneys; (3) to furnish written legal opinions to state officers; (4) to 
prosecute and defend for the state and its departments all civil and 
criminal actions and proceedings; (5) to enforce proper application of 
moneys appropriated by the Legislature; (6) prepare contracts and other 
legal papers when requested by state officers; (7) to pay state moneys 
received by him into the State Treasury; (8) to keep a record of all actions 
prosecuted and defended by him on behalf of the state; (9) “To appear 
for the state and prosecute and defend all actions and proceedings, civil 
or criminal, in the Supreme Court in which the state is interested or a 
party; and, when requested by the Governor or Legislature, to appear for 
the state and prosecute or defend any action or conduct any investigation 
in which the state is interested or a party, before any court, officer, 
board, tribunal or commission.” 


Clearly Section 84-203 confers no authority on the Attorney General 
to bring an action against the Nebraska Liquor Control Commission on 
behalf of the state, nor does it authorize the Attorney General to in- 
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stitute an ex parte action to determine the validity of a regulation of 
the Commission, and it necessarily follows that the Governor has no 
authority to request the Attorney General to bring a legal action which 
the Attorney General has no legal right to bring. In short, the 
Governor cannot, by executive order, confer extra-legal authority on the 
Attorney General or extra-jurisdictional authority on the Supreme 
Court. He must act within the limits set by the Constitution and 
by the Legislature. 


In addition to this, it appears that the Nebraska Liquor Control 
Commission is a body created to carry into effect legislative policies. 
entirely free from executive control. It derives no powers or authority 
from the Governor or from any other officer or department, its rulings 
are final within the scope of its authority, its decisions are not subject 
to review either by the Governor or by any executive office. However 
much one might question the wisdom of vesting such plenary powers in 
the Commission, it is the law and will remain so unless and until the 
Legislature sees fit to change it. 


Our Supreme Court clearly and emphatically stated the law on this 
point in the case of State ex rel. Johnson v. Chase, 147 Neb. 758, 25 N. W. 
2d. 1, in the following language: 


“In analyzing the Nebraska Liquor Control Act, the con- 
struction of the act is confirmed by a consideration of the charac- 
ter of the Commission, —an independent, bi-partisan body of 
experts charged with duties that pertain to an independent 
subject. The officers of the Nebraska Liquor Control Commission 
carry into effect legislative policies embodied in the statute 
in accordance with the legislative standard therein prescribed 
Such a body cannot in any proper sense be characterized 
as an arm or an eye of the executive. Its duties are per- 
formed without executive leave and in the contemplation of 
the statute, and therefore are free from executive control. The 
Commission, from the very nature of its duties, must act with 
entire impartiality. It is charged with the enforcement of no 
policy except the policy of law. The Commission selects its 
own employees subject to the Governor’s approval. The Gover- 
nor has no power to discontinue their services, nor to abolish the 
Commission. He is without power to transfer the members of 
the Commission from one department to another, and he has no 
business conferring with the Commission insofar as their duties 
and obligations are provided for by law, since the whole purpose 
of the Liquor Control Act is to take the subject of liquor out of 
partisan politics and relieve the Governor of the political pressure 
that would otherwise ordinarily be placed upon him. * * *” 


As long as the Nebraska Liquor Control Commission acts within the 
scope of the powers conferred upon it by the Legislature, i. e. the 
regulation of the liquor business, neither the Governor nor any other 
officer can maintain an action in court to invalidate its regulations any 
more than they can bring an action to invalidate an act of the Legislature 
itself. These regulations are a part of the law which all executive 
officers are sworn to uphold and maintain. The rule is elementary, and is 
applicable to actions for a declaratory judgment as well as to all other 
forms of action, that only one who has reason to believe that his legal 
rights are adversely affected by a law or by a regulation lawfully adopted, 
may petition the courts for redress. 


We have examined the case of State v. General American Life Ins. 
Co., 182 Neb. 520, 272 N. W. 555, cited by Mr. Munger, but this case 
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presented an actual controversy between the state and the defendant 
company involving justiciable issues, and the case does not apply to the 
question here presented, 


It is our opinion, therefore, that the Attorney General has no power 
to institute such an action as Mr. Munger suggests, either on his own 
motion or at the request of the Governor, because such a case could present 
Ho actual existing controversy and justiciable issues to the court for 

lecision. 


Such action must be brought by some party whose rights are, or 
appear to be invaded or threatened. We believe such an action might 
be maintained by a liquor licensee who desires to advertise in a way 
forbidden by Regulation No. 43, and that it should be a suit by such 
licensee against the Commission to enjoin the enforcement of Regulation 
No. 438. We can think of no party, other than a liquor licensee, who 
could show the facts necessary to be alleged in a petition for a declaratory 
dndement which would authorize the Supreme Court to take jurisdiction of 
such a case. 


If any such licensee wishes to bring such a suit, the Attorney General, 
will of course, defend the action on behalf of the Commission as he is 
required to do by law. Any licensee having a genuine grievance can 
easily test the validity of Regulation No. 43 by an appropriate action in 
the proper court, but neither the Governor nor the Attorney General, or 
any other party who cannot show a direct injury or threatened injury 
from the regulation can successfully maintain such a suit. 


April 2, 1948 
SCHOOL DISTRICTS 


Closing a School District for Lack of Enough Pupils and Attaching It 
to Another 
Question of Debts, Assets, Expenses, Taxes of Both Districts 


Mr. Arthur A. Weber, County Attorney, Bassett: 
You request our opinion on the facts stated by you as follows: 


“School District 5 of Rock County failed to maintain school 
for the school years of 1945-1946 and 1946-1947, a period of two 
years, for the reason that there were no children of school age 
in the district. At the annual meeting in June, 1947, the school 
board of District 75 voted to provide schooling for a child of 
school age who would attend school commencing in the fall term 
of 1947, by sending said child to another district at the expense 
of District 75, but that no levy was made for 1947 because there 
were ample funds on hand. On July 18th, 1947, the County 
Supt. discontinued District 75 in accordance with 79-137, R. S. 
of Nebraska for 1943, and on the strength of the decision of our 
Supreme Court in the case of ‘State ex rel Higgs vs Summers’, 
118 Nebr. 169, 223 N. W. 957, and in accordance with your opin- 
ion dated February 8th, 1945, and he attached said territory to 
District 80 of Rock County. In regard to the above, please give 
your opinion on the following questions: 


“1. Was the action of the County Supt., as above set forth, 
proper and according to law? 
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“2. If your answer to question one is in the affirmative, 
please advise what provision should be made, or should have 
been made, with respect to the assets and liabilities of the two 
districts, it appearing that District 75 had some cash and war 
bonds on hand, as well as a school building, and District 80 
owned its school building but had some registered warrants? 


“3. Would you also advise if the territory formerly covered 
by District 75 (discontinued on July 18th, 1947 and annexed 
to District 80) should have been subject to a tax levy, in view 
of the fact that the board in former District 75 voted at their 
June 1947 meeting that no taxes be levied, there having been 
sufficient funds on hand for their contemplated school purposes. 


“The tax levy was made on all of the territory in District 
80, including former district ie in accordance with 79-502, R. S. 
of Nebr., and 9 Nebr. 331, 2 N. W. 712.” 


1. Under the statement of facts set forth in your letter, the action 
of the County Superintendent was proper and in accordance with Section 
79-137, R. S. 1943, and with the opinion of the Supreme Court in State 
ex rel. Higgs v. Summers, 118 Neb. 169, 223 N. W. 957. 


2. It is our opinion that when District 75 was attached to District 
80, the property of District 75 became the property of District 80, and 
District 80 at the same time became liable for all valid debts and obliga- 
tions of District 75. Clother v. Maher, 15 Neb. 1, 16 N. W. 902. 


3. Under the rule laid down in Sehool District No. 9 v. School 
District No. 6, 9 Neb. 331, 2 N. W. 712, the territory formerly included 
in District 75 was properly taxed by District 80 even though the board of 
District 75 had previously voted no tax. When District 75 became a 
part of District 80, it became subject to the action of the board of 
District 80 and the board of District 80 was in no way bound by the 
prior action of the Board of District 75. 


April 3, 1948 
LIQUOR RETAILERS 


Use of Book Matches, Lead Pencils, Etc. As Advertising 
Construction of the Advertising Law, 53-168 & 169, R. S. Supp. ’47 
Construction of Gift Enterprise Statute, 28-964, R. S. °43 


Mr. R. E. Brega, Chairman, Nebraska Liquor Control Commission, Capitol 
Building: 


You state that certain advertising and novelty companies request 
that they be allowed to furnish to retailers of liquor, or to distributors 
who will in turn either give or sell to retailers of liquor, such items as 
book matches, lead pencils, etc. to be sold or given away by the re- 
tailers to their customers as advertising. You ask our opinion as to 
whether this practice comes under the advertising law which permits 
furnishing of retailers with $100.00 worth of advertising or within the 
subsidies law which permits nothing of value to be given. 


The advertising law to which you refer is Section 53-169, R. S. 
Supp. 1947, which law permits a manufacturer, distributor or whole- 
saler to furnish an advertising sign or signs to retailers costing in 
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the aggregate not more than $100.00 in any one calendar year. This 
law refers only to advertising signs and, in our opinion, has no applica- 
tion to the practice you mention. 


Section 53-168, R. S. 1943, makes it unlawful for a retailer to accept 
or receive money. “or anything else of value’ from a manufacturer, 
distributor or wholesaler of liquor and makes it unlawful for a manu- 
facturer, distributor, or wholesaler to give or lend money “or anything 
of value” to a retailer. 


It is our view that such items as match books and pencils, which 
have an appreciable monetary value, would be included in the prohibition 
of Section 53-168 against giving anything of value, and also that Sec- 
tion 53-169 forbids manufacturers, distributors and wholesalers to sell 
or supply such articles to retailers. 


It is our opinion, however, that the law does not prohibit the retail 
licensee from selling or giving away such items to the public, provided 
he does not violate the “Gift Enterprise Statute’, Section 28-964, R. S. 
1948, by giving such items as a part of the consideration or inducement 
to purchase liquor. 


April 5, 1948 
TAXATION 
Place Of Assessing Portable Machinery And Equipment 
Mr. Robert M. Armstrong, State Tax Commissioner, State House: 


You have requested our opinion as to the proper place of assessment’ 
of portable machinery and equipment such as land leveling machinery, 
portable alfalfa mills, and grading and construction equipment. 


Section 77-1202, R. S. 1943, provides: 


“Personal property, except such as is required by law to 
be listed and assessed otherwise, shall be listed and assessed 
in the county, precinct, township, city, village and school dis- 
trict where the owner resides, except that property having local 
situs, like grain elevators, lumber yards or any established 
business, shall be listed and assessed at the place of such situs.” 


In an opinion dated April 12, 1941, we said: 


“A further examination of the statutes does not disclose 
that the property in question falls within an exception of 
the act as being required to be assessed or taxed in any other 
or different county. The provisions of the statute are plain. 
Oil well drilling equipment, machinery and tools are personal 
property, and the nature of such personal property is such 
that it is not operated permanently at one location. The 
business of well drilling is transitory in its nature and this 
kind of property could only be taxed in a county other than 
the residence of the owner, if the facts disclosed that such 
property was used there in a permanent way in a going 
business. Hydraulic Press Brick Company v. Douglas County, 
95 Neb. 87.” Report of the Attorney General, 1939-1942, p. 759. 


It is our opinion that portable machinery and equipment such 
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as land leveling machinery, portable alfalfa mills, and grading and 
construction equipment should be assessed at the residence of the 
owner. 


April 5, 1948 
RECLAMATION DISTRICTS 
Maximum Tax Levy Under L. B. 350, Laws 1947 
Hon. Fred A. Mueller, Senator, Kearney: 


We have your request for an opinion of this office as to the 
maximum levy of taxes that can be made by a reclamation district 
formed under the provisions of L. B. 350, 60th Legislative Session, 
which appears as Sections 46-501 to 46-573, R. S. Supp. 1947. 


Sec. 46-542, R. S. Supp. 1947 provides the authority for the 
board to levy and collect taxes and special assessments for maintaining 
and operating the district and paying obligations and indebtedness 
of the district. 


The rate of permissable levy under Class A is set forth in Sec. 
46-543, R. S. Supp. 1947, as follows: 


“* * * provided, that the said rate shall not exceed one 
mill on the dollar, prior to the delivery of water from the 
works, and thereafter not to exceed two mills on the dollar 
of the assessed valuation of the tangible property within the 
district, except in the event of accruing defaults, deficiencies, 
or defaults and deficiencies, where an additional’ levy may 
be made as provided in section 46-554, * * *.” 


Sec. 46-554, R. S. Supp. 1947, referred to in the foregoing quota- 
tion contains provisions for the publication of a notice and Funes 
to be held in the district on the proposition of the assessment to be 
made, at which hearings objections may be made and an appeal from 
an adverse ruling may be taken to the district court of the county. 


A further limitation of four mills, including all other levies made 
under Class A, is placed on the levy of lands specially benefitted 
but not within Classes B, C and D by the terms of Sec. 46-544, R. S. 
Supp. 1947, which also provides for notice and right of appeal. 


Sec. 46-545, R. S. Supp. 1947 provides for levy on lands under 
Class B. This class consists of property within a municipality and 
is determined by contract with that municipality. 


The levy as to lands under Class C is provided for by Sec. 46- 
548, R. S. Supp. 1947. Class C lands are those within an irrigation 
district and the assessment is determined by contract with the district. 


Class D lands are those specially benefitted and the amount is 
determined by contract with the landowner. Sec. 46-550, R. S. Supp. 
1947. 


As to lands under classes B, C and D, the limit of the assessment 
is the amount agreed upon by contract and the district would have no 
authority to levy or collect any different amount as to the lands in 
these classes. 
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There is a further authorization for levy and assessment found 
in Sec. 46-559, R. S. Supp. 1947, as follows: 


“Whenever a contract of indebtedness has been created 
by the district, it shall be lawful for the board to make the 
annual levy of taxes and special assessments in such amount 
as will create a surplus of funds to meet the annual install- 
ments of indebtedness or the payment of bonds and interest, 
and the necessary maintenance and operating charges, and 
the board shall cause such surplus funds to be placed in a 
sinking fund which may be used for the payments of con- 
tingencies, defaults and delinquencies, and to pay the future 
annual installments of indebtedness on contract, bonds, or 
contract and bonds, and interest.” 


This section is authority for the board to include in the levy or 
assessment an amount to create a surplus for a sinking fund, and to 
meet annual installments of indebtedness or payment of bonds and 
interest, etc, but the limits as set forth herein still control as the 
above section cannot be construed to increase the maximum authorized. 


The rule of statutory construction has often been announced by 
the Supreme Court of this state that all parts of an act should be 
considered together. See Courtright vs. Dodge County, 94 Neb. 669; 
Brown vs. Lancaster County, 110 Neb. 665 that statutes in pari materia 
must be construed together is too well recognized to require the 
citation of authority. 


Another rule of statutory construction is found in Dawson County 
vs. Whaley, 134 Neb. 509: 


“It is an established rule of construction that special 
provisions in a statute in regard to a particular subject con- 
trol general provisions.” 


The terms of 46-559 above are general in nature and entirely 
controle by the maximum levy permitted as set out in the fore part 
ereof, 


We are supported in this by the rule of strict construction which 
the Supreme Court applies to statutes authorizing taxes or assessments. 
Peterson vs. Bruzell, 103 Neb. 250. In other words, no inference of 
authority to tax will be permitted; if there is any doubt as to the 
power to tax it is resolved in favor of the property owner. 


A reclamation district formed under the terms of L. B. 350 is 
but a creature of statute and may do only those things which are 
specifically authorized by the act under which it is created or reason- 
ably inferrable therefrom, and if the authority is not found within 
the four corners of the bill then authority is lacking. 


It is our opinion that the maximum levies as set forth herein 


are controlling, and the board is without authority to exceed them 
in any event. 


—480— 


April 9, 1948 
TAXES IN RE POTATO SHIPPERS 


Excise Tax To Be Paid By Shipper Who Makes First Sale 
Construction of Sec. 2-1807 R. S. Supp. *47 


Mr. Rufus M. Howard, Director, Department of Agriculture and In- 
spection, State of Nebraska, Lincoln: 


You have requested our opinion as to who is responsible for the 
payment of the excise tax levied by Section 2-1807, R. S. Supp. 1947. 


Section 2-1807, R. S. Supp. 1947, provides in part: 


“Every potato shipper, as defined in section 2-1810, shall 
render and have on file with the Department of Agriculture 
and Inspection by the fifteenth day of each calendar month 
following any calendar month in which he shall sell potatoes, 
beginning October 15, 1945, on forms prescribed by the depart- 
ment, a sworn statement of the number of pounds of potatoes 
grown in Nebraska which were sold by him during the preceding 
calendar month. At the time the sworn statement is filed and 
in connection therewith, each such potato shipper shall pay and 
remit to the department an excise tax of one half cent per one 
hundred pounds upon the potatoes shown in such statement to 
have been sold, which tax is hereby levied and imposed. * * * 
Under this act, no potatoes shall be subject to tax more than 
once. 


Subsection (2) of Section 2-1810, R. S. Supp. 1947, provides: 


“e * * (2) the term ‘potato shipper’ shall mean and include 
any person engaged in the business of shipping potatoes who, 
in any calendar year, shall sell one hundred eighty thousand 
pounds of potatoes grown in Nebraska, including potato growers 
who sell one hundred eighty thousand pounds of potatoes not 
through licensed shippers; * * *” 


The above sections clearly indicate that the Legislature intended 
that the tax should be paid by the “potato shipper” who makes the 
first sale of the potatoes. 


It is our opinion that the potato shipper who makes the first sale 
of potatoes is liable for and must pay the excise tax levied by Section 
2-1807, R. S. Supp. 1947. 


April 9, 1948 
LIQUOR LICENSES 
Fee For Sales of Beer (Off Sale) Outside of Cities And Villages 
Mr. R. E. Brega, Chairman, Liquor Control Commission, Capitol Building: 


You request our opinion as to the proper license fee to be charged 
for beer retailers licenses outside the corporate limits of cities and 
villages for consumption on the premises (on sale), and also for con- 
sumption off the premises (off sale). 


Section 53-124, subsection (5), paragraph F, R. S. 1943, provides: 
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F. “Beer, regardless of alcoholic content, only, without the corpo- 
rate limits of cities and villages, for consumption on the premises, 
payment to the commission, not less than twenty-five dollars 
for each license, the precise amount in each case to be such 
sum as shall equal the amount of license fee herein fixed plus 
the occupation tax fixed by ordinance, if any, in the nearest 
incorporated city or village in the same county;” 


Section 53-160, R. S. Supp. 1947, provides that no city or village 
shall impose an occupation tax on the business of any liquor licensee 
in a sum which exceeds double the amount of the license fee required 
to be paid under this act. This occupation tax applies only to liquor 
licensees doing business within the corporate limits of the city or village. 
The license fee to be paid by on sale (for consumption on the premises) 
beer licensees operating outside the corporate limits of cities and villages 
is the sum of not less than $25.00 plus the occupation tax fixed by 
ordinance on the same business, if any, in the nearest incorporated city 
or village in the same county. 


As to the proper license fee for beer licensees for consumption off 
the premises (off sale) outside the corporate limits of cities and villages, 
the statute applicable appears to be section 53-124, subsection (5), 
paragraph E, R. S. 1943, which is as follows: 


E. “Alcoholic liquors without the corporate limits of cities and 
villages, in counties mentioned in section 53-127, for consump- 
tion off the premises (sales in the original packages only), 
payment to the commission, not less than one hundred and 
fifty dollars for each license;” 


You will note that, by definition in the act itself, the term “alcoholic 
liquors” includes “beer”. Section 53-103 (6), R. S. 1943. 


The license fee for sales of beer in the original packages only for 
consumption off the premises (off sale) outside the corporate limits of 
cities and villages is the same as for sales of other alcoholic liquors— 
not less than $150.00. 


April 12, 1948 
TAXATION 


Exemption of Parsonage Owned By A Church But Being 
Rented And Money Used For Religious Purposes 


Mr. William F. Manasil, County Attorney, Burwell: 


We have your letter of March 16 which inquires as to whether a 
house owned by a church and used to house its pastor is exempt from 
taxation under Section 77-202, R. S. 1943. 


It is our opinion that such house or parsonage is exempt under the 
statute when it is actually used by the pastor. 


You further inquire as to whether the exemption continues during a 
period when the pastor does not reside in, or the church does not use 
the house for religious, educational, or charitable purposes, but instead 
rents the house to another person and usés the money for religious 
purposes. This matter has been covered rather extensively in former 
opinions of this office. See page 181 and page 675 of the 1939-1942 
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Report of the Attorney General, and page 425 of 1945-1946 Report of the 

Attorney General of Nebraska. In our opinion, the exemption from taxa- 

ea ies not extend to a house which is rented in the manner you 
lescribe. 


April 12, 1948 
COUNTY COMMISSIONERS’ MILEAGE 
Construction of L. B. 224 and L. B. 439, Laws 1947 
Mr. Arthur A. Weber, County Attorney, Rock County, Bassett: 
You have requested our opinion as follows: 


“L. B. 224, appearing on page 228 of the 1947 Session Laws, 
provides that all county officers shall receive six cents per mile 
for travel, except for sheriffs. L. B. 439, Section 13, appearing 
on page 205 of the 1947 Session Laws, provides that County 
Commissioners shall receive five cents per mile for travel. 
These two sections being conflicting, which section should be 
followed by the County Commissioners in submitting their claims 
for mileage?” 


L. B. 224, Sixtieth Session, Nebraska Legislature, which amended 
Section 23-1112, R. S. 1948, was passed on March 6, 1947, and approved 
on March 19, 1947 (Legislative Journal, pp. 680-853). Section 23-1112, 
R. S. Supp. 1947, now provides: 


“When it is necessary for any county officer or his deputy 
or assistants, except a sheriff or his deputy, to travel on business 
of the county, he shall be allowed mileage at the rate of not 
more than six cents per mile for each mile actually and neces- 
sarily traveled by the most direct route, if the trip or trips be 
made by automobile, but if travel by rail or bus be economical 
and practical he shall be allowed only the actual cost of rail or 
bus transportation, upon the presentation of his bill for the 
same accompanied by a proper voucher to the county board of 
his county in like manner as is provided in all other cases of 
claims against the county.” 


L. B. 489, Sixtieth Session, Nebraska Legislature, which amended 
Section 33-128, R. S. Supp. 1945, was passed on June 4, 1947, and ap- 
proved on June 11, 1947 (Legislative Journal, p. 1887). Section 33-128, 
R. S. Supp. 1947, now provides: 


“Members of county boards shall each be allowed for the 
time they shall be necessarily employed in the duties of that 
office the sum of five dollars per day and five cents per mile to 
be paid out of the general fund of the county; Provided, in 
counties having over two hundred thousand inhabitants, members 
of the county board shall be allowed a salary of twenty-five 
hundred dollars per annum as compensation in full for their 
services; and provided further, in counties having over sixty 
thousand inhabitants and not over two hundred thousand in- 
habitants, members of a county board, which is composed of 
three commissioners, shall be allowed a salary of twenty-four 
hundred dollars per annum and members of a county board, 
which is composed of five commissioners, shall be allowed a 
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salary of twelve hundred dollars per annum, as compensation in 
full for their services. The total maximum amount of per diem 
compensation, to be paid or drawn by any member of the board, 
except as hereinafter provided, shall not exceed the following 
amounts per annum: (1) In counties under township organi- 
zation having twenty-two thousand or more inhabitants and less 
than sixty thousand inhabitants, nine hundred and fifty dollars; 
(2) in similar counties not under township organization, fifteen 
hundred dollars, except as the same is modified or changed 
as to those counties under this subsection which also come under 
the provisions of subsection (5) of this section; (3) in counties 
under township organization having twelve thousand or more 
and less than twenty-two thousand inhabitants, eight hundred 
dollars; (4) in similar counties not under township organization, 
thirteen hundred dollars, except as to those counties under this 
subsection which also come under the provisions of subsection 
(5) of this section; (5) in counties not under township organiza- 
tion, which contain an area of not less than two thousand square 
miles and a population of fifteen thousand inhabitants or more 
and less than twenty-five thousand inhabitants, the total maxi- 
mum amount of compensation, including mileage and per diem, 
to be paid or drawn by any member of such board shall not 
exceed the sum of fifteen hundred dollars per annum; (6) in 
counties under township organization, having less than twelve 
thousand inhabitants, six hundred dollars; and (7) in similar 
counties not under township organization, nine hundred and 
fifty dollars. Members of a county board in counties of less than 
sixty thousand inhabitants, upon certifying the actual necessary 
miles traveled in privately owned cars upon business of the 
county, shall be paid from the general fund the sum of five cents 
per mile for each mile so traveled. For each day actually 
employed in directing road work in his or her district each 
member of the county board shall be paid the sum of five 
dollars per day to be paid out of the road fund of his or her 
district, In counties not under a township organization, but 
having a county board of seven commissioners or more as pro- 
vided by section 23-297, the commissioners -shall be allowed a 
salary in the same amount as though the county was under 
township organization.” 


A legislative act which is complete in itself and repugnant to or in 
conflict with a prior law repeals the prior law to the extent of the 
repugnancy or conflict. In re Estate of Grblny, 147 Neb. 117, 22 N. W. 
2d 488. Specific statutory provisions relating to a particular subject 
control over general provisions otherwise broad enough to cover the 
subject. Canada v. State, 148 Neb. 115, 26 N. W. 2d 509. 


It is our opinion that Section 33-128, R. S. Supp. 1947, controls 
over Sertion 23-1112, R. S. Supp. 1947, to the extent that the same are 
in conflict. 


April 13, 1948 
TAXATION OF PERSONAL PROPERTY 


County Board of Equalization 
Limitation On Time To File Complaint Un Personal Property Valuation 


Mr. James J. Fitzgerald, County Attorney, Court House, Omaha: 
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We have a copy of your letter of April 9th to the State Tax Com- 
missioner in which you say: 


“Our attention has been directed to the notice appearing 
on the reverse side of the 1948 personal property tax schedule, 
part of which reads as follows: 


‘5. The County Board of Equalization, which is composed 
of the County Board, the County Assessor, and the County Clerk, 
meets on the first Monday in May and continues in session not 
more than fifty days, or less than three days. 


‘If you object to your assessment, it will be necessary to 
present your protest during the first three days to the Board of 
Equalization for their consideration.’ ” 


You inquire as to the statutory authority for limiting the time of 
filing a protest to a period of three days. 


We have made a careful examination of the statutes relating to 
the County Board of Euualization. 


Sec. 77-1502, R. S. Supp. 1947 provides as follows: 


“The county board of equalization shall hold a session of 
not less than three and not more than fifty days, for the purpose 
contemplated in section 77-1502 to 77-1507, commencing on the 
first Monday of May each year. It shall be authorized and 
empowered to meet at any time upon the call of the chairman 
or any three members of the board for purposes of reviewing 
and equalizing all assessments,” 


Sec. 77-1503, R. S. 1948, provides as follows: 


“The county board of equalization shall fairly and impar- 
tially equalize the valuation of the personal property of the 
county, and to that end shall, on the application of any person 
who shall deem himself aggrieved, or who shall complain that 
another is assessed too low, review the assessment and correct 
the same as shall appear to be just.” 


The plain meaning of the last quoted section is that any person 
may file a complaint with the county board of equalization at any time 
while it is in session. 


It seems clear that there is no statutory authority for limiting the 
time to file a protest to three days or any other limitation of less time 
than that provided in the statute. 


April 13, 1948 
TAX ON INTOXICATING LIQUORS 


Legal Method To Assess Value After Payment Of The 
Various Revenue Taxes 


Mr. Robert Armstrong, State Tax Commissioner, State House: 


By a copy of a letter dated February 9 addressed to you from S. L. 
Marks, Deputy County Attorney of Douglas County, we have been asked 
for an opinion as to whether the federal tax and the Nebraska state 
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tax upon intoxicating liquors should be deducted in reaching the value 
of such liquor for assessment purposes. In an opinion dated April 8, 
1942, this question was answered in the negative as to liquor in retailers 
stocks. Page 54, 1939-1942, Report of Attorney General, Nebraska. 


The pertinent statute of Nebraska is Section 77-201, R. S. 1943 which 
provides as follows: 


“All property in this state, not expressly exempt therefrom, 
shall be subject to taxation, and shall be valued and assessed at 
its actual value.” 


That the valuation for tax purposes should be the value of the 
product in the market in the ordinary course of trade is the general rule 
for assessment in the State of Nebraska. See Wilson & Co. Inc. v. 
Otoe County, 140 Neb. 518, 300 N. W. 415. 


State and federal taxes upon intoxicating liquors are paid under 
present federal laws and under state law and the regulations of the 
State Liquor Commission by the manufacturer at the place of manufacture 
and prior to shipment to distributors in Nebraska. In the case of imported 
liquor, the tax is paid and stamps evidencing its payment are affixed 
prior to shipment into the State of Nebraska. The liquor in the hands 
of wholesalers or retailers is a product, the value of which has already 
been augmented by the payment of the tax thereon. In the 1942 case 
of Consolidated Distributors v. City of Atlanta, 20 S. E. (2d) 421 (Ga.), 
(certiorari denied in the United States Supreme Court at 317 U. S. 662) 
the identical question was presented and the Supreme Court of Georgia 
held in what we consider to be a well-reasoned case that the ad valorem 
tax upon liquor was properly assessed upon a valuation which included 
the payment of other taxes already levied on that particular product. 
The court said of such taxes: 


«“* * * Such taxes, even though they may in effect have 
been ‘passed on’ ultimately to the purchaser by an increase in 
the purchase-price covering the amount of tax, were an element 
of cost, first to the dealer and then to the purchaser, by this 
increased amount which each was required to pay. In determin- 
ing the cost to the dealer, it is immaterial whether he or the 
manufacturer paid the stamp tax under the arrangement between 
them, since in either event the amount paid became part of the 
actual cost to the dealer. Since the City of Atlanta was author- 
ized under its charter to levy and collect ‘an ad valorem tax 
on all * * * personal property’ (Ga. L. 1874, p. 122, s. 25), which 
amount would ordinarily be based on the true market value in 
the usual course of trade (Code, s 92-4101; 26 R. C. L., s 323), 
and since in ascertaining such value every fact and circumstance 
bearing thereon should be considered (State ex rel. Attorney 
General v. Halliday, 61 Ohio St. 352, 56 N. E. 118, 49 L. R. A. 
427), and since liquors on sale without payment of the tax 
required to make a sale lawful would be illegal and valueless 
in the ordinary course of trade, but their value would be 
augmented to the extent of such a paid tax, the City in this 
case was authorized to require that such taxes, increasing to 
that extent the cost to the dealer, should be included as an 
element in assessing the value of the liquor. * * *” 


There is a paucity of comparable authority in the cases which we 
have been able to find. The case of Gruen Watch Co. v. Evatt (Ohio, 
1944) 55 N. E. (2d) 794, held that the payment of customs duties upon 
imported watch parts could not be claimed as an item reducing the 
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value of such parts when assessed for payment of ad valorem taxes. 
The Ohio court, citing Lash v. United States, 276 U. S. 175, held that 
the value of the parts as enhanced by the payment of customs duty 
was the proper value for the assessor to consider. Further, in the case 
of State v. Minnesota Tax Commission, 227 N. W. 48, an automobile 
dealer (under only slightly comparable statutes) was denied any re- 
duction in the assessed value of automobiles, in his stock by reason of 
payment of other automobile taxes thereon. It is our opinion that the 
assessors in this state should assess the liquor found in the stocks of 
wholesalers and retailers at its present value in the market in the 
ordinary course of trade and that such value shall be arrived at by 
considering the value of the liquor together with the tax already paid 
thereupon. 


The Nebraska Wholesale Liquor Distributors Association has for- 
warded to this office a brief setting forth many interesting facts regarding 
the liquor tax situation and industry. In that brief it is argued: 


1. That assessment of liquor at full value will result in a 
confiscatory tax, and 


2. That such assessment results in double taxation being 
an ad valorem tax on already paid federal and state taxes. 


In connection with the first contention, the figures submitted indi- 
cate that the liquor business has and will continue to suffer from the 
added imposition of taxes. We are unable to say whether the state’s 
greater interest lies in the collection of taxes in increased amounts upon 
liquor or in the reduction of consumption of liquor within the state, 
with less revenue. That is purely a matter of legislative policy. We 
do not think it material to the question presented whether the liquor 
dealers can make adequate profits at present retail prices. If the assess- 
ment of liquor in the manner that it has always been assessed hitherto 
results in an unsatisfactory margin of profits at present prices, we know 
of no reason that prices may not be increased to cover the cost of 
operation and to afford a fair margin of profit. We feel that the figures 
and facts shown in the wholesaling and retailing of liquor indicate that 
in each case the dealers take their reasonable mark-up and percentage 
profits upon the basis of an article worth the amount paid for it which 
amount includes the payment of all the taxes therebefore assessed. We 
do not feel that the assessment of property upon such basis is in any 
way confiscatory. 


As to the second point contained in the industry’s brief, there is 
a citation of the case F. Strauss & Sons, Inc. v. Coverdale, Assessor, 
205 La. 903, 18 So. (2d) 496 (1944). This case holds that the amount 
representing the cost of federal and state revenue tax shall not be con- 
sidered in assessing liquor in Louisiana. Of this case we may only say 
that we do not agree with the reasoning of the court nor with the 
result therein obtained. This case was decided subsequent to the opinion 
of this office mentioned above. It conflicts with and cities the Con- 
solidated Distributers v. Atlanta case quoted from in this opinion. The 
Louisiana court does not in our opinion successfully attack the reasoning 
in the Georgia case and merely states that it is unable to agree with 
the Georgia court. One judge in the Louisiana case dissented from the 
ruling as it related to the federal tax. Because the matter represented 
a ruling of the state court upon the assessment of a state tax, we 
assume that no review could have been obtained in the Supreme Court 
of the United States and that none was sought or had. 


It is common knowledge that a portion of the cost of every article 
sold is representative of some taxes paid by the persons producing the 
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raw material processing or manufacturing the article itself and then 
importing, distributing, or merchandising it in the various stages of 
commerce. That assessment for general ad valorem tax should follow 
the product both to its source and deduction be allowed for all taxes 
would seem absurd under a statute which provides for assessment at the 
actual value. 


We feel that the statement of the law as made in the Georgia case 
is that which should be applied to the proposition in our state. You will 
therefore be advised that the assessment should be made upon the value 
of the liquor in the ordinary course of trade and that such values 
should contemplate the fact that the value is clearly enhanced by the 
prior payment of the various revenue taxes levied upon the manu- 
facture, importation, or distribution of alcoholic liquors. 


April 16, 1948 
SCHOOL DISTRICTS 


Attaching Portion of One School District to Another 
Petition of Landowners and Notice of the Change 
Constitutionality of 79-106 and 79-105, R. S. "43 


Mr. F. B. Decker, Deputy Superintendent of Public Instruction, Capitol 
Building: 


In your letter of April 13 you enclose a letter to you from Mr. 
Perry W. Phillips, County Attorney of Furnas County, in which Mr. 
Phillips raises a question as to the constitutionality of Section 79-106, 
R. S. 1948, and suggests that the decision of the Supreme Court in the 
ease of Ruwe v. School District, 120 Neb. 668, 234 N. W. 786, which 
held that Section 79-130, C. S. 1929, was unconstitutional, carries a 
strong implication that Section 79-106 is also unconstitutional. You re- 
quest our opinion. 


Section 79-106, R. S. 1943, provides as follows: 


“Any freeholder or freeholders may file a petition with a 
board consisting of the county superintendent, county clerk and 
county treasurer, asking to have any land described therein 
set off from the district in which it is situated and attached 
to some other district. The petition shall state the reasons for 
the proposed change and show (1) that the land therein de- 
scribed is owned by the petitioner or petitioners; (2) that the 
land adjoins the district to which it is to be attached; (8) that 
the territory proposed to be attached has children of school age 
residing thereon with their parents or guardians; and (4) that 
they are each more than two miles from the schoolhouse in 
their own district, and at, least one-half mile. nearer to the 
schoolhouse in the adjoining district, which distance shall be 
measured by the shortest route possible upon section lines or 
traveled roads open to the public. The petition shall be veri- 
fied by the oath of the petitioner or petitioners. The board 
may thereupon change the boundaries of the districts so as to 
set off the land described in the petition and attach it to such 
adjoining district as is called for in the petition whenever they 
deem it just and proper and for the best interest of the petition- 
er or petitioners so to do.” 
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Section 79-130, C. S. 1929, which was held to be unconstitutional 
in Ruwe v. School District, supra, provided as follows: 


“When any school district has only three sections of land 
or less than three sections of land, the county superintendent, 
county clerk and county board shall have authority and it shall 
be their duty, upon petition of the district board or board of 
education of such school district, to make such changes in the 
boundaries of such district and of any or all districts contigu- 
ous thereto as in their judgment will be just and equitable.” 


In Ruwe v. School District, supra, the court said: 


“Legislation, conferring on the county superintendent, 
county clerk and county board judicial power to change boundary 
lines between school districts without giving notice to those 
who would necessarily suffer a financial loss by the exercize 
of such power, and without giving them an opportunity to be 
heard, is unconstitutional and void as violating the due process 
clause of the state and federal Constitutions.” 


In other words, the landowners whose tax burden would necessarily 
be increased by the change in boundaries of the district were entitled to 
notice and an opportunity to be heard, and the statute, having failed to 
provide for such notice and hearing, was void. 


We believe, however, that there is a vital distinction between the 
provisions of Section 79-106, R. S. 1948, and those of Section 79-130, 
Cc. S. 1929. It will be noted that Section 79-106, R. S. 1948, provides 
that the landowner himself shall file the petition with the board and 
that the action of the board affects only those landowners who volun- 
tarily petition the board. There is obviously no reason to require a 
notice and opportunity for hearing to the petitioners who are voluntarily 
requesting that their land be included in the district. It is apparent 
that the addition of more territory to the school district should lighten 
rather than increase the burden of those already in the district, and 
they cannot complain of that which does not injure them, Even an 
unconstitutional law cannot be questioned by one who suffers no injury 
from it. 16 C. J. S. 157, Sec. 76; State, ex rel. Herbert, v. Anderson, 
122 Neb. 738, 241 N. W. 545. 


Every statute is presumed to be valid until declared invalid by the 
courts. It is noteworthy, moreover, that Section 79-106, and also Sec- 
tion 79-105, R. S. 1948, have been on the statute book since 1881 and 
have been before the courts for construction on several occasions, and, 
as yet, no question as to their constitutionality has been raised in court. 


It is our opinion that Sections 79-106 and 79-105, R. S. 1943, are 
constitutional and valid laws, and that the procedure mentioned in the 
papers attached to your letter is valid and proper. 


April 19, 1948 
COUNTY MAIL ROUTE ROADS, RURAL AND STAR MAIL 
Improvements To Be Made Only On Unimproved Portions 
Mr. C. M. Miller, County Attorney, Garden County, Oshkosh: 
You have requested our opinion as follows: 
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“Certain funds are being received from the State Treasurer 
by our County Treasurer as provided under Section 66-424.01, 
Subdivision 38, 1947 Supplement to 1943 Revised Statutes of 
Nebraska. These funds are to be expended by the various 
County Boards in the improvement of Rural Mail Routes and 
Star Mail Routes as provided by Section 39-1006, 1947 Supple- 
ment to 1943 Revised Statutes of Nebraska. 


“Section 39-1006, 1947 Supplement, does not take into consid- 
eration the fact that a certain portion of the various mail routes 
of the several counties may have been heretofore improved 
by the application of gravel, or other suitable material. 


“We have in our county one mail route (rural) which, prior 
to the enactment of the Schroeder Act, had already been graveled 
to an extent of 7 miles: But, this Schroeder Act seems to require 
that the County Commissioner ‘shall commence at the FIRST 
mile’, both at the commencement and on the end of the route, and 
does not specifically state that if there is already a portion of 
the route which has been heretofore improved that such com- 
missioner shall go to the end of such already improved portion 
to commence his improving of such road. 


“Will you please advise me if it is intended by the act that 
in such case a commissioner is then permitted to go to the end of 
such improved portion of road, or must he re-gravel that portion 
already heretofore gravelled?” 


Section 39-1006, R. S. Supp. 1947, provides: 


“Rural mail route and star mail route roads shall be surfaced 
with materials of approved specifications, or shall be otherwise 
improved. The cost of such surfacing or improving shall be paid 
from funds made available by section 39-1008. The order of 
improvement of said mail route roads shall be as follows: 


“(1) Application of gravel or other surfacing or other im- 
proving shall begin at the city or village boundary limits of each 
rural mail route and star mail route originating in the county. 
A part of a rural mail route and a star mail route within the 
county, but originating outside of the county, shall take its 
position in the progression of this improvement program. When 
a certain mile of a rural mail route or star mail route lying 
wholly within a county is being improved under the provisions of 
this act, the corresponding mile of a rural mail route or star 
mail route entering the county but originating outside the county 
shall also be improved. This part of a rural mail route or star 
mail route shall then assume its position in the succeeding 
improvement as prescribed in this act. 


“(2) Equal improvement in number of miles shall be pro- 
gressively completed on each rural mail route and star mail route 
and shall be equally divided annually between the first and last 
miles of each route. For the purpose of determining the number 
of miles to be improved on each end of said routes, any mileage 
heretofore improved shall be regarded as unimproved.” 


We think that the above section means that an equal number of miles 
of each mail route road should be improved and that an equal number of 
miles on each end of each road should be improved. Mileage that has 
been heretofore improved is to be regarded as unimproved only for the 
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purpose of determining the number of miles to be improved on each 
end of each road. 


It is our opinion that improvement should be made only on that part 
of the road which is unimproved. 


April 20, 1948 
SCHOOL DISTRICT UNDER ART. 6, CH. 79, R. S. "43 
Authority To Issue Bonds To Purchase School Buses 
Mr. James T. Nelson, County Attorney, Franklin: 


You have requested our opinion as to the authority of a school dis- 
trict organized under Article 6 of Chapter 79, R. S. 1943, to issue bonds 
for the purchase of school buses. 


The authority for such a school district to purchase school buses 
is contained in Section 79-21138.01, R. S. Supp. 1947. General authority 
for such a school district to issue bonds is contained in Section 79-614, 
R. S. 1948, which provides: 


“The board of education may borrow money upon bonds 
which they are authorized and empowered to issue. Such bonds 
shall bear a rate of interest not to exceed six per cent per 
annum payable annually or semiannually at such place as may 
be mentioned upon the face of the bonds. The loan shall be 
paid in a period of not exceeding thirty years from the date of 
said bonds, and paid from the proceeds of a special levy for 
that purpose.” 


The above section, which is a general grant of authority to issue 
bonds, was originally enacted in 1917 as part of an amendment to another 
section. The original section was later amended in 1919, 1921, and 1923, 
but the scope and affect of that part of the section which is now Section 
79-614 was not changed. The authority contained in Section 79-614 is 
subject to and must be exercised in accordance with the terms and 
conditions set out in Section 79-615 and Section 79-616, R. S. 1943. 


It is our opinion that subject to the conditions imposed by the 
above sections, a school district organized under Article 6 of Chapter 
79 has authority to issue bonds for the purchase of school buses. 


April 20, 1948 
LIQUOR LICENSEE’S ONE YEAR LEASE 


Effect On Cancellation of The Lease Where Lease Grants 
Lessee An Option To Purchase If Place Is Offered For Sale 


Hon. R. E. Brega, Chairman Nebraska Liquor Control Commission: 
You request our opinion as follows: 


“This Commission requires, before a license will be granted, 
that the licensee have a written lease for one year which will 
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give the tenant undisturbed occupancy of the premises for the 
duration of the license which is granted; that is to say, from 
May 1, 1948 to and including April 30, 1949. Several times the 
question of cancellation has been called to our attention, and we 
are now confronted with an attorney’s opinion which I am 
enclosing in the original together with an exact excerpt from the 
lease in question. 


“te * * * * * Section 23. The lessor agrees that if at any 
time she concludes to sell said premises that she will notify the 
lessee of her intention so to sell, and the lessee shall have thirty 
days within which to purchase said premises at the same price 
as is elsewhere obtainable. * * * * *” 


“Our question is: Can this be considered on uncancellable 
lease for one year?” 


It is our opinion that Section 23 of the lease, quoted in your letter, 
does not make the lease cancellable. It merely provides an option to the 
lessee to purchase in case the premises are sold. Even though the lessee 
fails to exercise its option and the premises are sold to a third party, it 
is sold subject to the lease. A sale to the lessee would, of course, terminate 
the lease but it leaves the licensee in possession of the premises occupied 
by it when the license was issued, which is the object of the law 
requiring the licensee to have a lease for the period covered by the 
license. We believe the lease in question is unobjectionable on the ground 
of being cancellable. 


) April 20, 1948 
COUNTY MAIL ROUTE ROADS, RURAL AND STAR MAIL 


Election On The Proposition Of The Improvement Mill Levy 
Two-thirds Vote In Favor Of The Proposal Is Required 


Mr. Charles F. Adams, County Attorney, Aurora: 
We have your request for an opinion in which you say: 


“Pursuant to the provisions of the so-called ‘Mail Route Bill’, 
the proposition for the levy of the additional one mill tax was 
submitted to the voters of Hamilton County at the statewide 
primary election held April 13, 1948. Unofficial returns disclose 
1230 votes in favor of the proposition and 717 votes against. 
The Commissioners desire to enter a formal order of record as to 
whether-or not this proposition has been legally authorized by 
the voters and your prompt opinion will, therefore, be 
appreciated.” 


Sec. 39-1002, R. S. Supp. 1947 provides as follows: 


“Whenever the rural mail route and the star mail route roads 
of any county of this state need improving by the application of 
gravel or other suitable surfacing, the county board may, by 
order entered of record, and upon petition of not less than ten 
per cent of the legal voters of said county, as shown by the poll 
books of the last general election, shall submit to the people of 
said county to be voted upon at a general or a special election 
called by the county board for that purpose, a proposition to 
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vote a special annual tax for that purpose of one mill on the 
dollar valuation of all tangible property in said county until all 
of said rural mail route and star mail route roads of the county 
have been improved by application of gravel or other suitable 
surfacing.” 


Sec. 39-1003, R. S.. Supp. 1947 provides as follows: 


“The manner of submitting such proposition shall’ be 
governed by section 23-126.” 


Sec. 39-1008, R. S. Supp. 1947 provides in part: 


“The funds to carry out the improvement and maintenance 
of the rural mail route and star mail route roads shall be raised 
as follows: * * * (2) A special assessment of one mill when 
approved as provided in section 39-1002.” 


The above quoted statutes are parts of L. B. 195, 60th Legislative 
Session. A careful examination of this bill discloses that it does not 
contain any provision as to the number of votes required to authorize the 
additional levy. It does, however, refer to Sec. 23-126. 


Sec. 23-126, R. S. 1943 provides in part: 


“The mode of submitting questions to the people for any 
purpose authorized by law shall be as follows: * * * .” 


The section then continues with the specific procedure to be followed. 
Sec. 23-129, R. S. 1943 provides as follows: 


“If it appears that two-thirds of the total number of votes 
cast at the election in which the proposition is submitted are in 
favor of the proposition, and the requirements of the law have 
been fully complied with, the same shall be entered at large by 
the county board upon the book containing the record of their 
proceedings, and they shall then have power to levy and collect 
the special tax in the same manner that the other county taxes 
are collected. Propositions thus acted upon cannot be rescinded 
by the county board.” 


The last above quoted statutes are general in nature and apply to all 
circumstances and conditions that are not controlled by a specific statute. 
Stated differently, where a specific statute is in conflict with a general 
statute the specific will prevail for it should be assumed that the Legisla- 
ture intended the specific to be an exception to the general. 


The reference to Sec. 23-126 is simply the method used by the 
Legislature of adopting the provisions of that section as a part of the bill 
for prescribing how the question is to be submitted to a vote of the 
people. In any event, and without the reference, the question must be 
submitted and controlled by the provisions of Sec. 23-126 and Sec. 23- 
129 because they are the statutory law of this state on the particular 
subject, and in the absence of a specific statutory direction are control- 
ling. In State ex rel. Polk County vs. Marsh, 106 Neb. 760, 184 N. W. 
901, the Supreme Court of this state uses the following language: 


“Tt is also objected that two-thirds of the vote cast were not 
in favor of the proposition, as required by section 959, Rev. St. 
1913. Section 956 (now 23-126) is a general law governing ‘the 
mode of submitting questions to the people for any purpose 
authorized by law’. Sections 956 (now 23-126) to 960 (now 23- 
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180), inclusive, show that the raising of money is one of the 
questions which may thus be submitted to the people of a 
county. For its adoption such a proposition requires that two- 
thirds of the voters voting at the election vote affirmatively.” 


The Legislature was bound to know the provisions of Sec. 23-129, 
and if it had intended that a majority vote would be sufficient it could 
have said so in apt words as it has done in many other special bills. 
Where a specific provision is made for a less than two-thirds vote being 
sufficient, the special governs and controls over the general statute. 
Having failed to incorporate any specific provision as to the required 
vote, it is governed by Sec. 23-129, supra. 


We conclude that in the absence of a specific provision to the 


contrary, the general statute applies and that a two-thirds vote in favor 
of the proposal is required. 


April 19, 1948 
COUNTY MAIL ROUTE ROADS, RURAL AND STAR MAIL 
Allowable Allocation of The Funds For Improvement Purposes 
Mr. F. J. Schroeder, County Attorney, Curtis, Nebraska: 
You write as follows: 
“One of our county commissioners would like to know, 


1. Whether the money coming in for the purpose of improving 
mail routes can be divided by the commissioners for their respec- 
tive districts, or whether this mony received from the state must 
be kept in one fund. 


2. Whether any of this money can be used for the purpose of 
improving the road prior to surfacing, in the way of grading 
or construction and building culverts. 


3. Whether any of this money can be used for the purchase of 
road equipment.” 


We will answer your questions in the order stated by you. 


1. L. B. 195 enacted by the 1947 Legislature (Chap. 144, Laws 1947) 
relates to the improvement of rural mail routes and is doubtless the law 
you have in mind. Section 8 of that act (Sec. 39-1008, R. S. Supp. 1947) 
contains this provision: 


“All such money shall be placed by the county treasurer in 
a separate fund to be known as ‘special mail route road fund’ 
and shall be used for no other purpose than provided for in this 
act. se Hm” 


Section 13 of the act (Sec. 66-424.01, R. S. Supp. 1947) contains the 
following provision: 


“(3) Twenty per cent of the remainder of the gasoline tax 
fund shall then be transferred to the various county treasurers 
of the state in the same manner as provided in sections 66-422 
and shall be used as provided in sections 1 to 10 of this act;” 
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It is our opinion that the twenty per cent from the gasoline tax goes 
into the “special mail route road fund” created by Section 8 of the act 
and must be kept in one fund and not divided among the respective 
districts. Such, in our opinion, is the clear legislative intent. 


2. We do not construe the act to limit the expenditure of funds under 
the act to surfacing and finishing of the highways. Section 5 of the act 
(389-1005, R. S. Supp. 1947) provides that the “improvements shall 
consist of a suitable roadbed grade and the construction of proper bridges 
and culverts * * * The specifications for improvement on rural mail route 
and star mail route roads shall be consistent with sound engineering and 
safety principles and shall take account of the probable traffie volume.” 
ete. It is our view that this language is broad enough to permit grading 
and preliminary construction work and also construction of culverts and 
bridges as well as graveling and surfacing. 


8. In an opinion issued by this department on December 8, 1947 with 
reference to the purchase of road equipment from the Special Mail Route 
Road Fund, our opinion on this question was expressed as follows: 


“Although L. B. 195 does not prohibit the purchase of road 
machinery and equipment with money taken out of the special 
mail route road fund, the use of machinery and equipment so 
purchased on roads other than mail route roads would be a clear 
violation of the terms of See. 8. Similarly, the use of road 
machinery and equipment purchased out of the eighty per cent 
of the fund subject to the order of improvement prescribed by 
See. 6 would also be restricted by the terms of Sec. 6. 


“Probably the most practical solution to this problem is to 
purchase road machinery and equipment entirely out of other 
funds, or to prorate the cost between different funds so that the 
Breen mail road fund will contribute only its proportionate 
share. 


“Tt is our opinion that road machinery and equipment may 
be purchased with money taken from the special mail route road 
fund, but that the use of such road machinery and equipment is 
subject to the limitations and restrictions prescribed in Sees. 
6 and 8 of L. B. 195.” 


As to this question, we adhere to the views expressed in our former 
opinion as above quoted. 


April 19, 1948 
COUNTY MAIL ROUTE ROADS, RURAL AND STAR MAIL 


Use of Funds For Dragging And Maintenance As An 
Incident To And A Part of The Improvement 


Mr. Robert V. Denney, County Attorney, Jefferson County, Fairbury: 
You have requested our opinion as follows: 


“We have a situation in this county wherein our county ‘ 
road fund to finish out the fiscal year is going to be about 
$6,000 over the amount set up.in the budget at the beginning of 
last year, if we are to keep the road maintenance men working 
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and keep the county roads maintained. At the present time 
we have a reserve in the county road fund of about $30,000. 
Our budget for the road fund amounts to $82,002.31, but I 
stated previously an additional $6,000 will be needed for just 
ordinary road maintenance work. 


“My question is can the County board under Section 23- 
918 as amended by the 1945 legislature declare by resolution 
an emergency due to the fact that the heavy rains have caused 
considerable more work than was anticipated at the time the 
budget was adopted and then use some of this $30,000 reserve 
as a temporary loan to meet the expenses for the balance of this 
fiscal year Or does that loan have to come from some other 
source? 


“TI realize that Section 23-916 R. S. Nebraska, 1943 provides 
that the county board cannot spend or contract to spend or 
incur any liability which by its terms involves the spending of 
money not provided for in the budget. But we are faced with 
a situation here that if an additional appropriation cannot be 
made and a source found for additional funds, the maintenance 
work will have to stop on some of the county roads at the close 
of this month.” 


The county budget act provides for emergency appropriations essen- 
tial to the “preservation and maintenance within the county of the 
administration of justice, the public safety, the public welfare, and the 
public health”. Section 23-918, R. S. Supp. 1947. It is our opinion 
that the repair of roads damaged by exceptionally heavy rains where 
such damage could not have been reasonably anticipated is an emergency 
for which an appropriation may be made under Section 23-918. 


The county budget act originally provided that funds for emergency 
appropriations were to be provided from “unappropriated revenues, if 
any, or from temporary loans.” Laws of 1937, Chap. 56, Sec. 11. In 
1945 the law was amended and the reference to unappropriated revenues 
was stricken therefrom. Laws of 1945, Chap. 45, Sec. 13. Section 23- 
918, R. S. Supp. 1947, now provides that the funds are to be provided from 
“temporary loans”. 


The above history of the budget act indicates that the Legislature 
intended that “temporary loans”, as distinguished from “unappropriated 
revenue”, shall be the only source of funds for emergency appropriations. 
But we do not believe that the Legislature intended that a county having 
a $30,000 operating reserve in its road fund should be prohibited from 
using $6,000 of the reserve for the purpose of an emergency appropriation 
for road repairs. 


It is our opinion that an emergency appropriation for road repairs 
may be made from funds held in the operating reserve of the road fund. 
Since there has never been a judicial construction of the county budget 
act, the county board should be advised of the possibility that they may 
be held personally liable should their action be questioned at a future date. 


You have further requested our opinion as follows: 


“Also I would like an opinion as to whether or not under 
the Schroeder bill involving the graveling and maintaining of 
Special rural mail roads, if 20% of that fund can be expended at 
the present time for the purpose of paying wages and gas and oil 
used in dragging and maintaining rural mail roads exclusively.” 


—496— 


Article 10, Chapter 39, R. S. Supp. 1947, does not specify what im- 
provements shall be made on mail route roads. Section 39-1008, R. S. 
Supp. 1947, which provides that eighty per cent of the money placed 
in the special mail route road fund shall be expended according to the 
order of improvement prescribed in Section 39-1006, merely specifies 
where the improvements may be made. 


The Legislature intended that the special mail route road fund 
should be used to improve mail route roads by “the application of gravel 
or other suitable surfacing”, the construction of “suitable roadbed grade” 
and “proper bridges and culverts”, and by being “surfaced with materials 
of approved specifications or shall be otherwise improved”. Sections 
89-1002, 39-1005, 39-1006, R. S. Supp. 1947. The Legislature intended 
that mail route roads were to be improved, and not merely maintained, 
through the expenditure of the money placed in the special mail route 
road fund. 


It is our opinion that the entire special mail route road fund may 
be used for the purpose of dragging and maintaining mail route roads 
if such dragging and maintaining is incident to and a part of the im- 
provement of such roads, as distinguished from their ordinary mainte- 
nance, 


April 20, 1948 
SCHOOL RETIREMENT SYSTEM 


Privilege To Join State System And Prior Service Credits Status 
For Members Of North Platte School System If Or When The North 
Platte Systems Were Discontinued 


Mr. Glenn I. Anderson, Director, School Retirement System, State House: 


You request our opinion on certain questions pertaining to the 
School Retirement Law as follows: 


sine School Retirement Law, Section 79-2952 (R. S. Supp. 


“This section provides a method for members to withdraw 
from a school retirement plan which was in effect prior to July 1, 
1945, and to become members of the ‘School Retirement System 
of the State of Nebraska.’ 


“North Platte has such a system established by the Board 
of Education. Our question is this. If the board of North 
Platte and not the members discontinue the retirement plan, 
will the employees automatically come under the ‘School Re- 
tirement System of the State of Nebraska’ since they will not be 
under any other retirement system and will be employed in the 
State? 


“Our second question is in regard to their prior service and 
election of non-membership. Out of state employees may pay 
what they would have paid had they been in Nebraska. (Section 
79-2923) Would this apply to this group? 


“Senior school employees or those who are twenty-one years 
of age and employed in Nebraska (Section 79-2909) had a right 
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to elect non-membership. This right was denied to all others 
including those who were in the armed forces. Could we con- 
clude that the employees in a discontinued system would not have 
a right to such an election?” 


Section 79-2952, R. S. Supp. 1947 provides: 


“Upon the request of a majority of all the members par- 
ticipating in a school retirement system established previous to 
the passage of this act, the retirement board shall prepare, for 
submission to the Legislature, plans and recommendations for 
including such retirement system in the state retirement system.” 


At the time the law was enacted, the schools of the cities of Omaha 
and North Platte had their own teachers retirement systems which 
were, by the terms of the act, excluded from the state retirement 
system. The purpose of Section 79-2952 was to suggest a method by 
which these city retirement systems might be merged in the state 
system should a majority of the members ever desire it. Of course, 
Section 79-2952 conferred on the Legislature no greater power than 
it already had, and the legislature could undoubtedly provide for the 
inclusion of local retirement systems in the state system even though 
Section 79-2952 had been omitted. The provisions of this section are 
directory rather than mandatory. 2 


Section 79-2952 contemplates affirmative action on the part of a 
majority of the members of the city school retirement system for in- 
clusion of such system, with the state system. However, the situation 
which you suggest may occur in North Platte is quite different from 
that provided for in the statute. If the Board of Education of North 
Platte should discontinue the retirement system, it would seem to follow 
that the former members of their system would be in the same position 
as members now are who leave the North Platte schools to teach in 
other schools in the state, that is, they would automatically become 
members of the state retirement system. 


Replying to your second question as to the right of such teachers 
to prior service, we believe this question is answered by our opinion dated 
October 1, 1946, found on page 228, Opinions of Attorney General of 
Nebraska, 1945-1946, in which we expressed the opinion that teachers 
from Omaha and North Platte who left those cities to teach in other 
places in Nebraska are entitled to prior service for their teaching in 
the schools of these cities under Section 79-2923, R. S. Supp. 1947 on 
making the payments therein required. 


You further inquire if teachers in the North Platte schools, in the 
event their retirement system is discontinued, will have the right of 
election to remain non-members as provided in Section 79-2909, R. S. 
Supp. 1947. 


Section 79-2909 provides that all senior school employees, except 
those in cities having their own retirement systems (Omaha and North 
Platte) shall become members unless they elect prior to October 1, 1945, 
to remain non-members. The statute does not appear to be applicable 
to the case here presented. However, the legislature clearly intended to 
give all persons eligible at the time the law became effective an oppor- 
tunity to elect. It specifically excluded the teachers of Omaha and 
North Platte under the assumption, perhaps, that future Legislatures 
would dispose of the question if it ever arose. It was the intent of the 
Legislature, however, to give all persons then eligible, a right of election. 
We do not take the position that the law requires that in case the local 
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retirement system is discontinued the teachers of North Platte shall have 
an election as. to whether or not they will be members of the state 
system, but we believe the Board of Educational Lands and Funds has 
authority to provide by regulation for such opportunity to elect within 
a reasonably limited time, and that such opportunity to elect is in 
harmony with the intent of the Legislature. 


April 23, 1948 
VITAL STATISTICS BUREAU 


Additional Fee For Correcting Error In Case Where County Court 
Subsequently Corrected Its Own Error In Issuing A Delayed 
Birth Certificate By A Nune Pro Tune Order 


W. S. Petty, M. D., M. P. H., Director, Department of Health, State of 
Nebraska, Lincoln: 


You have requested our opinion as follows: 


“Under date of December 16, 1947, you rendered this office 
an opinion with reference to L. B. 588, 1947 Session of the 
Nebraska Legislature, wherein you concluded that said act was 
applicable to the correction of erroneous or incomplete ‘certifi- 
eates of delayed birth registration’, and that a fee of one dollar 
must be collected by the Bureau of Vital Statistics for correcting 
such record. 


“Since receiving your opinion, we have received a com- 
munication, copy of which we attached for your information, 
wherein it is contended that where a court of record made an 
error in issuing a Delayed Birth Certificate, which error was 
subsequently corrected by the court by a Nunc Pro Tune order, 
it would not be a case where an additional fee is merited, and 
the provisions of L, B. 538 would not be applicable. 


“May we therefore have your opinion with reference to this 
type of situation.” 


The copy of the certificate containing the order of the County Court 
for the Delayed Registration of a birth which is filed with the Department 
of Health is a part of the records of the Department of Health. If 
this record is erroneous or incomplete, it may be corrected through the 
procedure prescribed in Section 71-630 to Section 71-634 inclusive, R. S. 
Supp. 1947. Section 71-634 is mandatory, and requires the Department 
of Health to charge and collect a fee of one dollar for each such 
proceeding. 


The power and authority of a county court to correct errors in its 
own records, has no application to the records of the Department of 
Health. It is our opinion that the statutory fee of one dollar must be 
charged and collected for the correction of erroneous or incomplete 
certificates of delayed birth registration. 
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April 19, 1948 
SMALL LOAN COMPANIES 


Licensee Shall Occupy Place of Business Separate 
And Distinct From Other Loan Companies And Never 
Split Loans With Other Companies 


Mr. Harold Johnson, Asst. Director, Department of Banking, State House: 


You request our opinion as to the application of the Small Loan 
Act to the situation set out in your letter as follows: 


“A small loan license is held by either an individual, part- 
nership or corporation. The same person or persons organize 
a corporation separate from the small loan company which pur- 
chases time sales contracts and makes direct loans, either to 
automobile dealers or individuals, in excess of $1,000 at a rate 
of interest not exceeding nine per cent per annum. There are 
two entities involved, both owned by the same interest. The 
small loan company makes direct loans to persons up to $1,000 
at the maximum rate permitted under the Small Loan Law. 


“We now find situations where the same person will be 
indebted to both the small loan company and to the other com- 
pany at the same time. The loan in the small loan company 
will be for a sum of $1,000 at the maximum rates and the loan 
in the other company will be for the balance of the individual’s 
indebtedness. Both loans are made by the same personnel or 
staff since both companies are operated, and their businesses 
conducted, in the same general offices. Payments are made and 


received over the same counter by the same tellers. 
ee 


“We would like to have your opinion as to whether or not 
the example as heretofore set out, wherein the aggregate in- 
debtedness of a person is in excess of $1,000 divided between 
the small loan company and a separate entity owned and con- 
trolled by the same interest as the small loan company, wherein 
the maximum rates are obtained on the loan in the small loan 
company, would be in violation of the Small Loan Act. 


“We would like to have your opinion as to the position of 
the department in examining small loan companies in this con- 
nection wherein a separate loan company is carried on in the 
same premises.” 


You call our attention to provisions in Sections 45-187, 45-188 and 
45-123, R. S. 1943, relating to small loans. 


Section 45-138, R. S. 1943 contains this provision: 


“‘No licensee shall directly or indirectly charge, contract 
for or receive a greater rate of interest than nine per cent per 
annum upon any loan, or upon any part or all of any aggre- 
gate indebtedness of the same person, in excess of one thousand 

ollars. 


Section 45-137, R. S. 1948, reads in part as follows: 
«* * * No licensee shall induce or permit any person, nor 
any husband and wife jointly or severally, to become obligated, 
directly or contingently or both, under more than one contract 
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of loan at the same time, for the purpose of obtaining a higher 


rate of charge than would otherwise be permitted by this section. 
* eR” 


Section 45-123, R. S. 1943, reads as follows: 


“No licensee shall conduct the business of making loans 
under sections 45-114 to 45-155 within any office, room or place 
of business in which any other business is solicited or engaged 
in, or in association or conjunction therewith, except as may be 
authorized in writing by the Director of Banking for the De- 
partment of Banking upon his finding that the character of such 
other business is such that the granting of such authority would 
not facilitate evasions of said sections, or of the rules and regu- 
lations lawfully made thereunder; Provided, that banks, trust 
companies, cooperative credit associations, savings banks, and 
building and loan associations, as to members on the mutual 
plan, may become licensees thereunder and make loans upon 
the terms and security prescribed in said sections from their 
usual places of business.” 


As stated by the Supreme Court in Nitzel and Co. v. Nelson, 144 
Neb. 662, 14 N. W. (2d.) 197, the law does not forbid the splitting of 
loans unless it is done for the purpose of obtaining a higher rate of 
interest than would be legal if a single loan were made. However, the 
practice which you describe does not appear to have any reasonable 
purpose other than to enable the loan company to charge a higher rate 
for a part of the loan than the law would permit if it were handled as 
a single loan. If such is the fact, the loan is usurious. 


The fact that the small loan company and its companion corporation 
are organized by the same persons, occupy the same place of business, 
have the same employees serving both at the same time, and make a 
regular practice of splitting loans into separate transactions and of 
charging a higher rate of interest on one of the loans than would be 
permitted if they were combined in a single loan, would appear to be 
almost conclusive evidence that the only purpose of such practice is to 
evade the laws condemning usury. Such practice is a clear violation of 
the letter and spirit of the law. 


It is our opinion that your department may demand that small loan 
licensees shall occupy places of business separate and distinct from other 
companies engaged in loaning money, and shall desist from the practice 
of splitting loans with other companies, and on failure of any such 
licensee to comply, may institute proceedings to revoke the license of 
such company. See Section 45-132, 45-146, 45-147, R. S. 1943. 


April 24, 1948 
MOTOR VEHICLES 


Authority Of County Clerk To File A Chattel Mortgage 
In The Chattel Mortgage Record Depends On Whether 
Or Not The Vehicle Is Required To Be Registered In Nebraska 


Mr. Fred H. Klietsch, Director, Motor Vehicle Division, Department of 
Roads and Irrigation, State House: 


We have your letter of March 5 requesting our opinion as follows: 
=i 


) “We have received numerous requests from county clerks 
as to the filing of chattel mortgages on motor vehicles owned 
by the mortgagee who is a non-resident. It has been the con- 
tention of this office that a mortgage, to be valid, must be filed 
on a Nebraska Certificate of Title, which in these instances 
cannot be done for the reason that the non-resident is registered 
and titled in his home state. 


“Section 60-110 of the 1943 supplement statutes provides 
from which we quote in part, ‘That the provisions of section 
36-207, 36-208, 36-301, 36-302 and 36-303 shall never be con- 
strued to apply to or to permit or require that a deposit, filing 
or other record whatsoever of a chattel mortgage, conveyance 
intended to operate as a mortgage, trust receipt, conditional 
sales contract or similar instrument or any copy of the same 
covering a motor vehicle.’ 


“We would thereore request your opinion as to whether or 
not a county clerk may refuse to file a chattel mortgage on a 
motor vehicle in the chattel mortgage record.” 


We assume your reference in the first paragraph is to mortgagor 
rather than mortgagee, who is a non-resident. 


In this connection we call your attention to Section 60-102, R. S. 
Supp. 1947, which reads as follows: 


“The provisions of this act shall apply to motor vehicles, 
commercial trailers, semitrailers and cabin trailers required to 
be registered under the provisions of sections 60-301 to 60-306, 
except foreign trucks and buses required to pay registration 
fees under the provisions of said sections and except semi- 
trailers and trailers of farmers or ranchers used wholly and 
exclusively to carry supplies to the owner’s farm or ranch, used 
by the farmer or rancher to carry his own products to storage 
or market or used by farmers or ranchers for such hauling of 
such supplies or products in exchange of services.” 


The act referred to includes Section 60-101 to 60-117, R. S. 1943. 


In our opinion, then, the test of whether or not a county clerk 
should accept and record documents affecting motor vehicles tendered 
him in his county would be that of whether or not the vehicle in question 
is one required to be registered in Nebraska under Sections 60-301 to 
60-306. If the vehicle involved and described in the mortgage or docu- 
ment is a vehicle required to be registered under such provisions, he 
has no authority to file it and he cannot be required to do so because of 
the provision set forth in your letter as to the construction of Sections 
36-207, 36-208, 36-301, 36-302, and 36-303, R. S. 1943. If, on the other 
hand, the vehicle is one which is not required to be licensed in this 
state, either for the reason that it belongs to a non-resident or for any 
other reason, it would still be the duty of the county clerk to receive 
and record the instrument. 
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April 27, 1948 
ELECTION TO ART. 6 SCHOOL DISTRICT BOARD 
Procedure For Deciding A Tie Vote By “Lot” 
Mr. William W. Griffin, County Attorney, Holt County, O’Neill: 
We have your request for an opinion in which you say: 


“An election was had in this County for Trustees on a 
School District Board, which School District is organized under 
Article 6 of Chapter 79 Revised Statutes of Nebraska 1943. 
Such election resulted in a tie vote between two candidates who 
each received the second highest number of votes cast. So far as 
I am able to ascertain the Statutes make no provision for de- 
ciding a tie vote in this situation. 


“Will you please advise me if there is any provision of 
law for deciding the tie between the two candidates, and if there 
is no such provision whether the situation then creates a vacancy 
on the Board for such office.” 


An examination of the statutes discloses that the election of members. 
of trustees of your school district board is provided for in Sec. 79-602, 
R. S. 1943 which in part provides as follows: 


«* * %* The conduct of such election and the method of 
placing the names of candidates upon such ballot shall be 
governed by the primary and general election laws insofar as 
the same may be applicable hereto. * * *” 


The reference to the “primary and general election” in the above 
must be considered as referable to the village election, for such school 
districts and villages are specifically excepted from the “general elec- 
tion” at which state, county, etc., officers are elected. Sec. 32-201, R. S. 
1943. 


Turning now to the statutes governing elections in villages we find 
that Sec. 17-202, R. S. 1948 provides in part as follows: 


«“* * * Whenever there shall be a tie on the election of 
members of the board of trustees, it shall be determined by lot 
by the judges of election.” 


The above quotation was added to the statute by the 1943 Legis- 
lative session. Prior to that enactment there was no statutory provi- 
sion for deciding a tie vote for village trustee, and it was considered 
that a vacancy was created since neither was elected. State v. Solomon, 
82 Neb. 200, 117 N. W. 348. However, since there now is a statutory 
procedure to follow a tie vote may be resolved by lot. 


The Legislature has unquestioned power to incorporate or adopt 
the provisions of some other or several already existing statutes as a 
part of an enactment and when, by reference to number or subject 
matter, it does so, they are all construed as parts of the referring en- 
actment. Hence the provisions governing a tie vote as to a village 
trustee are a part of the provisions of statute governing the election of 
a school district trustee in the instant case. 


We find no statutory direction as to the manner of determining the 
tie by “lot” but it seems clear that it should be conducted so as to 
preclude any possibility of forethought or design on the part of any of 
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the actors or judges of election. Such might be: the flip of a coin; 
drawing straws; cutting cards or drawing a card from the deck; the 
cast of dice, etc. Since the statute says that it shall be determined by 
lot “by the judges of election” such judges of election would be the 
actors, but due notice that the lot would be cast should be given to the 
interested parties so that they might attend at the time and place of 
casting the lot. 


April 27, 1947 
ELECTIONS 


Extra Day’s Pay For Overtime For Officers of Election And Counting 
Boards 


Mr. Frederick H. Wagener, County Attorney, Lancaster County Court 
House, Lincoln: 


We have your request for an opinion concerning the amount pay- 
able as compensation for services rendered by judges and clerks of 
election, and judges, clerks and inspectors of counting boards in the 
recent primary election. You state that some of these officers of elec- 
tion were required to work into the next calendar day to complete the 
duties imposed by statute. 


You state: 


“As you are aware, the polls are open from 8:00 A. M. to 
8:00 P. M. in primary and general state elections. Does this 
mean that such judges and clerks as serve on the receiving 
board receive $6.50 per day for said calendar day, or does it 
mean that they could and should be paid $6.50 per day for an 
eight hour day? If such phraseology as ‘$6.50 per day’ means 
an eight hour day, it would thus mean that election officials on 
receiving boards would be entitled to receive an additional half 
day’s pay, and could you thus prorate the four hours of service 
on the basis of $6.50 per eight hour day? 


“Counting boards in Lancaster County began their duties 
at noon on election day and worked, many of them, far beyond 
midnight and into the calendar day of April 14. Should the 
personnel of the counting boards be paid $6.50 for the calendar 
day of the 13th, and then would they be entitled to receive an 
additional $6.50 for services rendered during any portion of 
any calendar day thereafter; or should the personnel of such 
counting boards be paid $6.50 for services rendered for an eight 
hour day; or should they simply be paid $6.50 for all services 
rendered, regardless of time or date?” 


Sec. 32-1731, R. S. Supp. 1947, provides in part as follows: 


“* * %* Judges and clerks of election shall receive and be 
paid at the rate of six dollars and fifty cents per day. District 
inspectors shall receive and be paid at the rate of seven dol- 
lars and fifty cents per day for the time during which they shall 
serve, * * *” 


‘The general rule is stated in 62 C. J. 979, as follows: 
“As a general rule, in the computation of time, a day is to 
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be considered as an indivisible unit or period of time, which has 
its beginning coincident with the first moment of the day, and 
the law will not, unless there is a sufficient reason therefor, 
recognize or take cognizance of fractions of a day; and in 
some jurisdictions there are statutory provisions to this effect. 
Under this rule any fraction of a day is deemed a day, and acts 
done or events occurring during the day are not referable to 
any particular portion of the day more than to any other 
portion thereof, but are presumed to have been done or occurred 
at the same time, except where they are required to be done 
in a certain order, in which case it is presumed that the pre- 
scribed order has been followed. Evidence aliunde the record 
is not admissible to negative the consequence of the general 
rule; but if anything appears in the record itself which dis- 
closes the result of the rule to be contrary to the true fact, the 
rule will not prevail.” 


We do not find that the Supreme Court of this state has ever passed 
on this particular question in a comparable case, but other state courts 
have announced a similar rule and all seem to be unanimous in holding 
that unless a contrary intention appears as fixed by statute, a “day” 
commences at midnight and extends until the same hour the following 
night. See Pannell v. Glidewell, 111 So. 571 (Miss); Cheek v. Preston, 
72 N. E. 1048 (Ind); State v. Richardson, 109 N. W. 1026 (N. D.). 


We think it clear that the law takes no account of fractions of a 
day and that where the word “day” is used in the statute with no quali- 
fying provision or indication that the Legislature intended that a frac- 
tion of a day should be considered, that the word “day” should be 
given its general legal meaning. 


We do not find any provision in the statute quoted above which 
would indicate that a fraction of a day should be considered. Hence it 
seems clear that the performance of any duty for any length of time 
prior to midnight April 18 would entitle the officer to pay for that day; 
likewise, the performance of any duties after that time would entitle 
the officers to another days pay. 


April 27, 1948 
TAXATION 


Error Made In Levy In A Certain School District 
Procedure And Expense Liability To Procure Refunds 


Mr. Cyril P. Shaughnessy, County Attorney, Howard County, St. Paul: 
You have requested our opinion as follows: 


“For purposes of taxation, the Department of Public In- 
struction certified that School District No. 67, situated in Posen, 
(now Farwell) Nebraska, was an accredited two-year high school 
when in reality, the school should have been approved as a 
four-year high school. Accordingly, Seth W. Oleson, County 
Clerk, caused a two-mill levy to be made against all the tangible 
property in that particular school district. Thereafter, the 
error was discovered and the taxpayers of that District are 
now demanding a refund. 
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“The County Clerk, County Treasurer, and County Super- 
intendent have asked me to determine the procedure for the 
County Clerk and County Treasurer to follow to make these 
refunds. While the amounts are comparatively small, there 
will be additional expense on the part of the County Clerk’s 
and County Treasurer's Offices in making these refunds, and 
since the error occurred in the Department of Public Instruction, 
I should also appreciate being advised the procedure to follow 
and who should pay this expense.” 


Section 77-1735, R. S. 1948, provides in part: 


“If a person claim a tax, or any part thereof, to be invalid 
for the reason that it was levied or assessed for an illegal or 
unauthorized purpose, or for any other reason except as set 
forth in section 77-1729, when he shall have paid the same to 
the treasurer, or other proper authority, in all respects as 
though the same was legal and valid, he may, at any time 
within thirty days after such payment, demand the same in 
writing from the State Treasurer or the treasurer of the county, 
city, village, township, district or other subdivision, for the 
benefit, or under the authority, or by the request of which the 
same was levied, and if the same shall not be refunded within 
ninety days thereafter, may sue such county, city, village, town- 
ship, district or other subdivision for the amount so demanded. 


The above section prescribes the procedure that must be followed 
by a taxpayer demanding a refund of taxes paid under the circum- 
stances described in your letter. Any expense incident to proceedings 
under the above section must be borne by the county. 


April 29, 1948 
COUNTY ROADS 


Obligation Of County To Build Or Repair A Bridge Or 
Culvert Across A Drain To Allow Private Owner To Use His Driveway 


Mr. Alfred D. Raun, Attorney at Law, Walthill: 


You request an opinion as to the obligation of the county to provide 
a bridge or culvert for the driveway leading in to a landowners buildings, 
across the drainage ditch of a county road. Further, that this road was 
constructed about fifteen years ago and at that time the county furnished 
planking material for the bridge or culvert which has now caved in and 
the landowner is requesting the county to furnish him a new one. 


The rule announced in Churchill v. Beethe, 48 Neb. 87, 66 N. W. 
992, is controlling. It reads: 


“All damages, immediate or prospective, which may flow 
from the proper construction and maintenance of an improve- 
ment carried on under the power of eminent domain, must be 
compensated in the original condemnation proceedings.” 


In the opinion the court says: 


“The owner of adjoining lands is entitled to compensation 
not only for such injuries as might result from the use of the 
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land appropriated in its natural state, but for all which would 
result from a proper construction, improvement, and maintenance 
of the highway, taking into consideration such embankments, 
cuts, bridges, culverts, and ditches as shall be required or 
warranted for the purpose of a proper construction and main- 
tenance. Applying these principles to the present case, it would 
seem that the fill and culvert are not only a proper, but apparent- 
ly a necessary improvement, for the purpose of properly maintain- 
ing the highway; and while, if plaintiff’s lands will suffer an 
injury thereby, he was entitled to compensation therefor, it 
must be presumed that he received such compensation, or at. 
least had an opportunity to receive it, when the highway was 
originally constructed. He is not entitled to any further con- 
demnation proceedings.” 


A later case, Psota v. Sherman County, 124 Neb. 154, 245 N. W. 405, 
affirms the above rule. In this case the landowner had occupied his 
buildings near the highway for over fifteen years, the county then 
changed the grade of the highway so that at the point where his drive- 
way connected it was 17 to 20 feet lower, thus materially impairing his 
use thereof. In holding that as long as the county did not take any 
further land it could use its right of way for any compatible purpose 
without paying additional compensation, the court held: 


“All damages, immediate or prospective, which may flow 
from a proper construction, improvement or maintenance of a 
highway, including cuts, fills and change of grade, must be 
compensated in the original condemnation proceeding. A subse- 
quent change in the grade to facilitate public travel will not give 
rise to an action for additional damage.” 


The holding of these cases seems to be the answer to your problem. 
The landowner involved received compensation for the damage to his 
land when the road was opened and constructed. His damage was. 
measured by the difference in value, before and after taking, and without 
considering the culvert or bridge being constructed. Since the condem- 
nor must compensate the landowner without consideration of bridge or 
culvert, there was no obligation to install one in the first instance, it 
must follow that there is no obligation on the county to maintain, repair 
or reconstruct such bridge or culvert. 


Any inference of a contrary ruling contained in former opinions of 
this office is hereby overruled. 


April 30, 1948 
SCHOOLS 


Private School Or Private Business College 
Authority To Issue Bachelor Degrees Or Associate Degrees 


Hon. Wayne O. Reed, Superintendent of Public Instruction, State House: 
We have your request for an opinion in which you say: 


“This office would appreciate a memorandum opinion as to 
whether or not a private school has authority under the laws of 
Nebraska to issue degrees. We are particularly interested in 
the authority of a private business college to issue either 
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Bachelor Degrees or Associate Degrees.” 
The general rule found in 14 C. J. S. p 1337 reads: 


“Colleges and universities have power to confer degrees 
and issue diplomas where such power has been conferred upon 
them either expressly or by necessary implication. * * *” 


The statutory authority concerning the granting of degrees by a 
private institution as distinguished from tax supported schools is found 
in Chapter 21, Art. 7, R. S. 1948. Specifically, Sec. 21-703, R. S. 1943 
provides in part as follows: 


“The corporators of any college or university which may 
be organized in accordance with the provisions of sections 21- 
701 to 21-717, may elect five or more trustees, * * * who shall 
constitute a board of directors for such institution * * * said 
trustees shall have power to appoint a president, professors, 
tutors and teachers * * * and shall have the power to confer, 
on the recommendation of the faculty, all such degrees and 
honors as are conferred by colleges and universities of the 
United States, and such others, having reference to the course 
of study and the accomplishment of the student, as it may 
deem proper.” 


The power to confer degrees is specifically granted to those institu- 
tions formed and operating in compliance with the statutes, and we 
think this power is exclusively in such institutions, for a careful study 
of the pertinent statutes negatives any power to confer degrees, by 
implication, to any other private institution not so formed and operating. 


April 30, 1948 
LIQUOR LICENSES 
Length Of License When Lease Contains A Condition For Cancellation 


ae R. E. Brega, Chairman, Nebraska Liquor Control Commission, State 
couse: 


You request our opinion as to whether a condition of cancellation in 
the lease of an applicant for a liquor license precludes the applicant 
from receiving a license. 


Section 53-125, R. S. 1948, subsection (13) provides that a liquor 
license shall not be issued to a person who does not own the premises 
for which a license is sought, or does not have a lease thereon for the 
full period for which the license is to be issued. 


The only requirement of the law is that the lease be for the full 
period of the license. If the lease is for the full period, the fact that it 
contains a condition or conditions for its termination at an earlier date 
in case a certain event occurs, does not, in our opinion, justify the com- 
mission in refusing to grant a license on the ground that the lease is for 
a less time than the full period of the license. 


In the event the lease is terminated before the expiration of the 
license period, the license must automatically expire as it is valid only 
for the licensed premises. 
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April 30, 1948 
PERSONAL PROPERTY TAXES 


Authority To Collect Tax Before Due If Party Is Moving Out Of State 
Collection By Garnishment If No Chance By Distress And Sale 
Of Property 


Mr. Robert M. Armstrong, State Tax Commissioner, State House: 
You have requested our opinion as follows: 


“How can a personal tax be collected if he moves out of 
the state, for example: March 10th he makes out a personal 
tax schedule. 


“May ist he is having a sale of personal property and 
moving out of this state. Can you serve a Distress Warrant, 
if so, what levy could be used?” 


General personal property taxes become due and payable on November 
_ 1 following the date of levy. Section 77-205, R. S. 1943. Delinquent 
personal taxes for the preceding year may be collected after July 1 
by the distress and sale of personal property. Section 77-1717, R. S. 
1943. The only exception to the above sections is where property is 
seized under legal process and the amount exempt from levy and sale 
Tw not be sufficient to pay the taxes. Section 77-1218, 77-1214, R. S. 


With the exception above noted, personal taxes for 1948 will not be 
due and payable until November 1, 1948, and until such taxes are due 
and payable, they cannot be collected. 


You have further requested our opinion as follows: 


“A man had a sale in Sept. 1947, before the tax book was 
out, and sold all personal property. He then sold his real estate 
on contract to the second party, could a person levy on the 
contract in any way against his Real Estate Property? In 
this case there were no personal property involved on the con- 
tract of the sale of his real estate.” 


Section 77-1722, R. S. 1948 provides: 


“Upon the return of any distress warrant uncollected it 
shall be the duty of the treasurer, when directed so to do by 
the county board, to commence suit and prosecute the same to 
judgment, and no property whatever shall be exempt from levy 
and sale upon process issued on such judgment.” 


The above section provides a method for the collection of personal 
taxes which cannot be collected by the distress and sale of personal 
property. If the purchaser of the real estate referred to in your letter 
is indebted to the taxpayer, then the latter’s interest under the contract 
may Pe reached in a garnishment proceeding after judgment has been 
obtained. 


May 4, 1948 
COUNTY ASSESSORS 
Salary Is Not Related To Duties Imposed By Statute 
MOTOR VEHICLES 
Duty Of Farm Tractors To Stop At Stop Signs 
Mr. Ray E. Sabata, Butler County Attorney, David City: 
You have requested our opinion as follows: 


“1, On October 10, 1947, you gave an opinion to tax com- 
missioner Robert M. Armstrong in which you stated as follows: 
‘It is our opinion that a county assessor in a county where the 
office of county assessor has not been abolished is entitled to 
the compensation provided for in L. B. 91 from and after the 
effective date of the act.’ On March 10, 1948, you gave another 
opinion to Mr. Armstrong in which you stated as follows: ‘We 
conclude that this computation must be done by the county clerk.’ 
The County Board of Supervisors would like to know what effect 
your two opinions have on the salary which the County Assessor 
should draw, inasmuch as computation of the taxes involves 
considerable work.” 


There is no necessary relation between the salary of a public offi- 
cial and the duties imposed upon his office. The salary of the County 
Assessor is fixed by statute and does not depend upon whether it is 
his duty or that of the County Clerk to complete the tax list or unit 
tax ledger. 


You have further requested our opinion as follows: 


“2. Is it your opinion that the law requiring motor ve- 
hicles to stop at stop signs applies to an ordinary farm tractor. 
The definition of a ‘motor vehicle’ indicates that it does.” 


Section 39-754, R. S. 1943 provides: 


“The Department of Roads and Irrigation with reference to 
state highways and local authorities with reference to highways 
under their jurisdiction are hereby authorized to designate main 
traveled or through highways by erecting at the entrances 
thereto from intersecting highways signs notifying drivers of 
vehicles to come to a full stop before entering or crossing such 
designated highway, and whenever any such signs have been 
so erected it shall be unlawful for the driver of any vehicle to 
fail to stop in obedience thereto. All such signs shall be illumina- 
ted at night or so placed as to be illuminated by the head- 
lights of an approaching vehicle or by street lights.” 


It is our opinion that a farm tractor is a “vehicle” within the mean- 
ing of the above section. 
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May 5, 1948 
TAXATION 


Authority of State Tax Commission To Consent To Transfer 
of Stock Certificates Not Taxable In Nebraska Under the 
Uniform Reciprocal Transfer Tax Act 


Hon. Robert R. Armstrong, State Tax Commissioner, Lincoln: 


We have your letter of April 15 which imquires as to your duty or 
authority to prepare and issue “consents” to transfer stock. From your 
letter it appears that requests to do this arise by reason of the fact that 
the Legislature in 1947 adopted the Uniform Reciprocal Tax Transfer 
Act (Sec. 77-2007.01, and Sec. 77-2017, R. S. Supp. 1947). You have 
submitted proposed forms for application for such consent together with 
proposed forms of the consent. 


We have made a study of the act to which you refer and have 
carefully examined the same to discern whether the authority, actual or 
implied, exists for the preparation and issuance of such consents. While 
there may be good reason for issuing such consents on proper application 
and showing, there appears to be no statutory authority to do so. The 
act simply provides that certain transfers are not taxable by the State 
of Nebraska. It does not provide for any manner of examination of the 
facts as to each individual transfer or request, and there is no provision 
for testing the truth or genuineness of the alleged tax exempt transfer. 
It is therefore very doubtful that a waiver of inheritance tax or consent 
to transfer issued by your office or any other officer of this state would 
have any weight or effect under the statute. A transfer either is exempt 
under the provisions of the law, or is not exempt, and no statement from 
your office would be required to demonstrate that the state of Nebraska 
has no claim or tax. 


We see no statutory authority for issuing the consents referred to, 
and in our opinion, regardless of the fact that they would have no legal 
effect, it would not be a function of your office to issue them. 


May 5, 1948 
COUNTY HOSPITAL 


Issuing Bonds To Construct And Equip 
Mill Limitation To Pay Principal And Interest 
This Is A Supplemental Opinion To The One On This Subject 
Issued March 31, 1948 


Mr. William B. Quigley, Attorney At Law, Valentine: 


We desire to supplement our. opinion of March 31, 1948 regarding the 
amount of levy which may be made for county hospitals under the provi- 
sions of Section 23-348, R. S. 1943 as amended in 1945 and 1947. 


In our opinion we failed to answer properly the question presented 
in the first paragraph of your letter regarding the amount of levy possible 
under a bond issue duly voted upon, but answered only as to the levy 
which could be made by a county board under the provisions of the 1947 
law. We desire to qualify our opinion and advise you further in the 
matter. 
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The voters of a county may for any authorized purpose exceed the 
mill levy maximum provided by statute (Sec. 23-1602, R. S. Supp. 1947) 
and by the Constitution. These are merely the limits which may be 
levied by the county officials. We call your attention to Section 23-119, 
R. S. 1943 which reads as follows: 


“It shall be the duty of the county board of each county to 
cause to be annually levied and collected taxes authorized by law 
for county purposes, not exceeding fifty cents on the one hundred 
dollars’ actual valuation, except in any county in which a health 
district has been duly constituted as provided by sections 71-1601 
to 71-1625 and has not been dissolved; in such last-named counties 
the tax so levied shall not exceed forty cents on the one hundred 
dollars’ actual valuation; an additional amount may be levied in 
any county if authorized by a vote of the people of the county.” 


This section indicates that the taxes regularly voted upon and 
approved by the proper majority shall be levied and extended upon tax 
lists. When a proposition is duly submitted and voted upon favorably, 
receiving the majority required by all the pertinent provisions of law, the 
3% mill levy maximum provided in Sec. 23-1602, R. S, 1948 does not apply. 
On March 29, 1946 this identical question was submitted to this office and 
an opinion given that date appears at page 106 of the Report of Attorney 
General, Nebraska 1945-1946. The opinion contains the following state- 
ment: 


“In our opinion neither the constitutional and statutory limi- 

tations nor the provisions of the budget law would govern the 

rt submission to the voters of the county of the question of issuance 
of bonds for that purpose as Chapter 44, Laws of 1945, provides,” 


It is, therefore, our opinion that if the voters of Cherry County 
approve a proposition submitted to them for acquiring a county hospital 
and if they likewise approve the plan for principal and interest payments 
which requires a certain mill levy, the amount of that levy is entirely up 
to the voters. 


We call your attention to Section 23-127, R. S. 1943, which provides 
for the necessity of submitting the amount to be levied and the plan of 
payment at the same time as the original proposition. In connection with 
this submission, we further invite your attention to Section 23-125 to 
130, R. S. 1943, inclusive which are the general provisions dealing with 
the levy of a special tax, and contain a statement of the majority required 
for approval. 


May 5, 1948 
SCHOOL DISTRICT OFFICERS 


Sec. 23-2001 to 23-2010, R. S. ’43 (Removal of County Officers) 
Do Not Apply To School District Officers 


Mr. F. B. Decker, Deputy Superintendent of Public Instruction, Lincoln: 


You inquire if the provisions of Sections 23-2001 to 23-2010, R. 8. 
1943, apply to school district officers. It is our opinion that they do not. 


These statutes provide a procedure for the removal of county officers 
by judicial proceedings. They are highly penal in their nature and must 
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be strictly construed. Hiatt v. Tomlinson, 100 Neb. 51, 158 N. W. 383. 
It is our opinion that school district officers are not included in the term 
“county officers” as used in these statutes. 


It has been held that the words “county officers” generally apply to 
officers whose territorial jurisdiction is coextensive with the county for 
which they are elected or appointed, and to those officers by whom the 
county performs its usual governmental functions. State ex rel. Buchan- 
an County v. Imel, 242 No. 293, 146 S. W. 788; Garner v. McCall, 235 
Ala. 187, 178 So. 210. We believe that under no reasonable construction 
ce ie statutes mentioned can they be said to apply to school district 
officers. 


May 5, 1948 
COUNTY OFFICERS 


Legality For Elected County Official To Solicit From And 
Sell To County And County Officers Insurance And Bonding Contracts 
Construction of Sec. 23-146 R. S. ’43 


Mr. William W. Griffin, County Attorney, Holt County, O’Neill: 
We have your request for an opinion in which you say: 


“I would appreciate your opinion as to whether or not it 
constitutes a violation of the above sections for an elective county 
official to actively solicit insurance and bonding contracts from 
the county and county officials, and thereafter procuring the 
issuance of insurance policies and official bonds which are counter- 
signed by company agents other than the county official in 
question but the agent’s commission on such policies and bonds 
being paid by the companies and general agents directly to such 
county official.” 


The statutory provisions are found in Sec. 23-146 R. S. 1943. 


“No county officer or county surveyor shall in any manner, 
either directly or indirectly, be pecuniarily interested in or 
receive the benefit of any contracts executed by the county for 
the furnishing of supplies or any other purpose; neither shall 
any county officer or county surveyor furnish any supplies for 
the county on order of the county board, without contract.” 


Sec. 23-147 R. S. 1948, sets forth the penalty for violation of the 
above statute. 


An “elective county official” would be a county officer within the 
meaning of the above statute. The solicitation and sale of insurance 
policies to other county officers would not constitute a violation of the 
above statute for in that case the contract would be between the officer 
insured and the insurance carrier. 


A different situation arises, however, when the county is the insured, 
the county is then one of the contracting parties, the money consideration, 
premium, moves from the county to the insurance carrier, the agents 
commission for the sale is paid by the carrier to its authorized agent, the 
fact that this agent may be a person other than the county officer involved 
would be immaterial, if as a matter of fact the county officer receives all 


—513— 


or part of the agents commission. He then becomes indirectly and 
pecuniarily interested in or receiving a benefit from a contract executed 
by the county which brings him within the prohibition of the statute 
under the phrase “any other purpose”. 


The same ruling would hold true in the procuring of official bonds 
where the consideration moves from the county to the bonding company. 


May 5, 1948 
VETERANS AFFAIRS DEPARTMENT 


Disbursing Money Because Of “Need” To Veteran 
Out On Strike And Unable 
To Procure Other Employment 


Mr. Louis R. Eby, Director Department of Veterans’ Affairs, Lincoln: 


We have your letter of April 21 requesting our opinion in the follow- 
ing words: 


“Your opinion is respectfully requested as follows: 


“A Nebraska veteran is a member of a recognized Labor 
Union. The Union officials called for a strike of its members. 
The veteran obeys the wishes of the Union and does not report 
for work at his regular position. His wages are discontinued. 
The strike continues for several weeks. The veteran has no 
income. The veteran’s finances are exhausted. He has a family 
to provide for. He applies for work elsewhere and is denied 
employment. 


“Does this condition constitute a need within the meaning 
of the word “need” as used in Section 80-403, RSN, 1943?’” 


The statute to which you make reference states, insofar as material 
here, as follows: 


“All: money disbursed through the Director of Veterans’ 
Affairs shall be expended by him in furnishing food, shelter, fuel, 
wearing apparel, medical or surgical aid, care or relief, or in 
bearimg the funeral expenses of discharged veterans who come 
within one of the following classes: (1) All honorably discharged, 
or its equivalent, veterans of World War I or World War II, 
their wives or widows and their dependent children under 
eighteen years of age (a) who may be in need of the same and 
(b) who shall have had five years of continuous residence in this 
state immediately preceding the date of application therefor; (2) 
all honorably discharged, or its equivalent, veterans of World 
War I or World War II (a) who were residents of this state at 
the time of their entry into such military service, (b) who are 
legal residents of this state on the date of such application, and 
(c) who may be in need of such aid; * * *.” 


The law designates the Director of the Department of Veterans’ 
Affairs as the person to pass upon the eligibility of applicants, with pro- 
vision for recommendations by officers of service organizations and county 
service committees. It provides for appeal from any decision by your 
office to the Veterans’ Advisory Commission (see Section 80-401.09, R. S. 
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Supp. 1947). The rules adopted by your department and approved by 
this office on December 26, 1947, have defined the term “need” as 
emergent need and have adopted policies outlining the scope of that term. 
We are advised by your office that cases involving the above-described 
state of facts have been disapproved for aid for the reason that no 
unforeseen or unavoidable emergent need was shown. We presume that 
your letter is meant to inquire as to whether that decision by your office 
is one within your powers to make. 


_, It must first be observed that the amount of money in the Veterans’ 
Aid Fund available for expenditure would never be sufficient to supply 
all Nebraska veterans and dependents with food, clothing, shelter, etc., 
if the veterans did not apply their energies toward making a living or if, 
when they did devote their energies to the earning of money, they should 
expend the money in other channels than those of their existence. 


When a man becomes a member of a labor union, he has agreed to 
abide the rules of that union. Unions are democratic organizations with 
rules and regulations which normally set forth the majority vote required 
to pass upon a resolution or a course of action. When the required 
majority of a union’s members indicates a desire to strike, the individual 
members, bound by that decision, each thereby indicates a desire to strike. 
In a general sense a decision to strike is a voluntary one, determining to 
gamble or risk the loss of wages to the individuals for a period of time 
neeinst the ultimate gain of a higher wage and a better standard of 
jiving. 


This waiver of earnings is analogous, in our opinion, to the investment 
of earnings ordinarily to be spent for living expenses in a capital enter- 
prise or in any other investment. So long as a worker invests his money, 
his failure to have sufficient funds on hand to support himself and pay 
current expenses cannot constitute an emergent need, for he usually 
acquires security on which a loan might be made. 


We are not prepared to say that your office should examine or 
supervise the handling of personal funds or investments by veterans. The 
case might arise in which a veteran, having made a considered investment 
and having lost all of his savings in such an investment, and having 
attempted to find work to rehabilitate himself and to support his family, 
would be suddenly confronted with an illness or an emergency for which 
he has neither the funds nor the expectation of funds by reason of his 
unfortunate investment. A real unforseen emergency need would appear. 


Rent, food, clothing, utilities, ete., are regularly occurring foreseeable 
items in our present structure of life, and it is common knowledge that 
among those of us who work for a living a substantial portion of our 
earnings is consumed in arranging for their procurement. In our opinion, 
the continuing need for such items is not an unavoidable or unforeseen 
emergent need when the failure to earn or provide for them results from 
a voluntary lay-off from work either by an individual or by individuals 
in concert with members of the union to which they belong. 


In writing this opinion we do not ignore the fact that in some cases 
the worker’s personal view may be vehemently opposed to the course 
selected by the union. He might even be an unwilling member of the 
union and may, by an existing union-shop contract, have been compelled 
to join the union in order to obtain his job, or after obtaining it. But of 
this we say only that it was a risk assumed by him in selecting his type of 
work in preference to other types, and no doubt he has considered these 
elements along with all of the other factors affecting his work. 
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Nowhere in the Veterans’ Aid Law of Nebraska is it stated that any 
purpose of the law shall be that of assisting veterans to continue on 
strike for the purpose of increasing their wages. In this nation, under 
collective bargaining provisions of law, the organized labor force may 
submit its demands and contentions and it may receive, accept, or decline 
the proposals of the management. The decision of the members of the 
labor union to enforce their rejected demands by resorting to a strike, if 
done in accordance with law, is one to be respected and protected. It is, 
however, their own decision. It must be based upon their examination of 
the facts and their opinion based thereon that there exists either in the 
individuals’ funds or in the union treasury sufficient assets to “weather” 
the strike. 


The ability of the union and its members to withstand the economic 
oppression which results from the loss of earnings is, in effect, pitted 
against the ability of the management to withstand the economic pressure 
eaused by a loss of production. If the judgment of the union in this 
regard is erroneous and their funds are sooner depleted than results are 
forthcoming, then the economic pressure upon the members (veterans and 
non-veterans alike) will commence to operate in favor of the employer 
and a compromise less favorable than hoped for may then be insisted 
upon by the members. The balance of power between these elements as 
now provided by law should not be disturbed by resort to Veterans’ Aid 
Funds to postpone the hardship upon the veteran striker while letting it 
fall upon the non-veteran striker. To do so would be to place the funds 
of the taxpayers of the entire state at the disposal of union officials and 
of some union members as one element to be counted among their assets 
for extending the duration of a strike. To expend the funds in this 
manner could well result in adding to the hardship of non-veteran strikers 
because the veteran striker, by resorting to the Veterans’ Aid Fund, is 
able longer to vote with those who favor continuing the strike at a time 
when normal processes would have persuaded him to join those favoring 
the discontinuance of the strike. 


No specific provision appears in our statute regarding this exact 
question. But an examination of the legislative attitude of the State of 
Nebraska may be made by reference to Title 5, H. R. 346 (the G. I. Bill of 
Rights) in Sections 48-600 to 48-668 inclusive, R. S. Supp. 1947 (the 
Nebraska Unemployment Insurance Law). These laws are not exactly 
comparable because neither of them bases the payment of benefits or the 
granting of allowances on need, but they do furnish a practical analogy. 
Both of these laws contain specific provisions that no unemployment 
allowance or benefit shal be paid to a person (otherwise eligible) whose 
unemployment is caused by a stoppage of work due to a labor dispute at 
his last place of employment. The United States Congress and the 
Nebraska Legislature may be presumed to realize that the economic 
impact of unemployment is just as great when caused by a determination 
to strike as by a lay-off from any other cause. Yet benefits or allowances 
are not granted in these laws to workers whose last place of work is 
closed by reason of a strike and who, regardless of whether members of a 
union or not, are of a grade or class of workers whose members are 
contributing to or sponsoring the strike. In this manner the federal and 
state governments have indicated that they desire to allow the collective 
bargaining processes provided for in other general laws to operate without 
assistance from Unemployment Insurance Funds or Veterans’ Readjust- 
ment Allowance Funds. 


In making these observations to. your department, we caution that 
strict application of a principle which refuses to recognize need because 
it is or may be self-imposed can lead to absurdities. For example, the 
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illness of a veteran might easily be traced to carelessness on his part or a 
deliberate foolish act in going swimming too early in the spring. And 
so might each need be traced to some act or failure to act on the part of 
the veteran or the dependent, and it would be impossible for your depart- 
ment or your assistants to exercise such close personal scrutiny as would 
be necessary if you determined to allow aid only when the need arises 
without blame on the applicant. 


The term “need” is a broad one and its meaning has been left to the 
discretion of your board in the administration of funds which are available. 
In our opinion, so long as the administration is not arbitrary any reason- 
able interpretation adopted uniformly by your department would be 
sustained against the attempt of any individual to appeal from it or to 
enforce his own application. It is therefore our opinion that your office 
should continue to examine each application individually as to the 
existence of the emergency need elements contemplated by the law and 
your regulations. Your ruling that the need for subsistence, rent, and 
other normal expense items cannot be the basis for allowance from the 
Veterans’ Aid Fund to a person who is unemployed in the manner indicated 
in your request is one within the authority and discretion of your 
department. 


May 5, 1948 
COUNTY SUPERVISORS 


Sitting On Board of Equalization Does Not Cause An 
Increase of a Superyisor’s Statutory Salary 


Mr. Elven A. Butterfield, Antelope County Attorney, Neligh: 
We have your letter of April 28 in the following words: 


“Under the present law, our Board of County Supervisors 
will be required to sit as a Board of Equalization for approxi- 
mately 50 days. Is there any manner in which the Board of 
County Supervisors can have any additional salary for their 
additional services while sitting as a Board of Equalization under 
the present law?” 


We have examined the statutes relative to the new manner of 
assessment and equalization. (Sec. 77-1501 to 77-1515, inclusive, R. S. 
1943, as amended 1947). We find nothing in this law or elsewhere in our 
statutes which indicates that the pay for duties on the Board of Equaliza- 
tion shall be made upon any basis different from that provided in Sec. 
33-128, R. S. Supp. 1947. The statutory per diem provided in this section, 
subject to the maximum therein provided, constitutes the pay for duties of 
County Board members, which duties in our opinion include sitting as a 
member of the Board of Equalization. The same would be true of the 
County Assessor and County Clerk, that is, the membership on the consti- 
titued Board of Equalization is a part of the duties for which the statutory 
salary only is payable. 
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May 5, 1948 
SCHOOL DISTRICTS 


Procedure For A District To Transfer To Another 

District Where The Latter District’s School Is Closed 

And Is Transporting Its Pupils To A Nearby Town 
For Educational Purposes 


Mr. Frederic C. Kiechel, County Attorney, Auburn: 


Your opinion is requested on the following problem, which 
has been requested of me by Members of School Districts in 
Nemaha County, Nebraska. It seems that the parents of children 
residing in School District A have requested a transfer of their 
property and school privileges to School District B. The transfer 
seems to fulfill all of the requirements listed in Section 79-2101 
regarding distance from school, etc. 


“However, one additional condition seems to be involved 
which is not covered by the statutes. The School in School 
District B has been closed for several years and the children 
residing therein are transported to a nearby town for educational 
purposes. 


“The problem that is involved is whether or not such a 
transfer can be legally made when there is no school being main- 
tained in the District to which the transfer is sought.” 


Your question is answered by Section 79-2101, R. S. Supp. 1947 which 
provides as follows: 


“When children of school age, who have not yet completed the 
eighth grade, reside with their parents or guardians more than 
one and one half miles from the schoolhouse in their own district, 
and nearer to the schoolhouse in another district, the distance to 
be measured by the shortest route possible upon section lines or 
traveled roads open to the public, such children may, at the 
discretion of the board of the other district, have school privileges 
in the other district instead of in the district of their residence, 
under the following conditions: The parent or guardian of such 
children shall, not later than June 1, notify the county superin- 
tendent of each district affected, using such form of notice as the 
Superintendent of Public Instruction shall prescribe, which notice 
shall state the distance, as herein provided, and shall be attested 
by the signature of two legal voters and taxpayers of the district 
in which the children or wards reside, and the signatures of a 
majority of the members of the school board of the district in 
which such children desire school privileges, in addition to the 
signature of such parent or guardian; Provided, if the other 
district is contracting for the instruction of its pupils, the board 
of education of such district may, at its option, grant school 
privileges to such children when all of the foregoing conditions 
have been met.” 
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May 7, 1948 
STATE HOSPITALS FOR MENTALLY ILL 


County Procedure To Enforce Payment of Patient’s Maintenance Costs 
County Procedure To Collect Maintenance Costs From Patient’s Estate 
Effect of Statute of Limitations 


Mr. Donald H. Weaver, Hall County Attorney, Grand Island: 


You have requested our opinion as follows regarding the liability for 
the maintenance of patients in the state hospitals for the mentally ill: 


“1. What procedure should the county follow to collect from 
the estate of the incompetent for the maintenance of the incompe- 
tent where such estate is sufficient to reimburse the county? 


“2, What procedure should be used to enforce payment for 
the care of the ward during the ward’s lifetime? 


“3, Does the Statute of Limitations run against the account 
during the lifetime of the ward, or after the death of the ward, 
where there is sufficient funds to make reimbursement for the 
maintenance ?” 


In 1945, Section 83-353, R. S. 1945 was amended so as to provide that 
any county board might and whenever requested in writing by the Board 
of Control should sue “on behalf of the state” to recover the cost of 
maintenance of patients in the state hospitals. Laws 1945, Chapter 248. 


In 1947, Section 83-353 was repealed. Laws of 1947, Chapter 335, 
Section 47. Section 83-352, R. S. Supp. 1947 now provides: 


“Tf any patient in a state hospital for the mentally ill, or the 
spouse, child or parent of such patient, is possessed of an estate 
and income sufficient to meet the expense of his care and main- 
tenance in the hospital without depriving those dependent upon 
such patient or relative of their necessary support, the guardian, 
spouse, child or parent of such patient shall pay to the superin- 
tendent of the hospital, quarterly during the time the patient 
is in the hospital, a sum to be fixed by the Board of Control 
which shall be an amount equal to the per capita cost of 
maintaining the patient in the hospital. The amounts to be paid 
to the hospital under this section shall constitute a claim against 
the estate of the patient and be collectable therefrom.” 


Section 83-352 provides that payment shall be made to “the superin- 
tendent of the hospital” in which the patient is confined. The state 
hospitals for the mentally ill are under the supervision and general 
control of the Board of Control. Section 83-108, R. S. 1943. The Board 
of Control has the power to sue in the name of the state when necessary 
to protect the interests of the state. Section 83-116, R. S. 1943. Such 
claims should, therefore, be prosecuted in the name of the State of 
Nebraska by the Board of Control. 


Two procedures are available to enforce payment from the estate of 
a patient. Either a claim may be filed in the guardianship proceedings 
or an action may be commenced against the guardian. McCoy v. Lane, 66 
Neb. 847, 92 N. W. 1010. Thomas v. First National Bank, 112 Neb. 847, 
201 N. W. 905. 


In an opinion dated October 11, 1939 (Report of Attorney General, 
1939-1942) the Board of Control was advised that in our opinion that the 
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Statute of Limitations did not apply to such claims. We enclose a copy 
of that opinion for your information. 


May 11, 1948 
COUNTY COMMUNITY HOSPITAL 


Bonds Issued For $75,000 to Acquire Or Construct A Building 
Authority To Spend $37,500 For An Addition To A Building 
Purchased For $37,000 


Mr. Charles A. Chappell, County Attorney, Kearney County, Minden: 
We have your request for an opinion in which you say: 


“August 12, 1947, the electors of the County of Kearney, in 
the State of Nebraska, authorized the Board of Supervisors to 
issue bonds in the principal amount of $75,000.00 ‘for the con- 
struction or acquisition of a County Community Hospital and to 
purchase suitable equipment for the same.’ 


“The bonds were issued and sold and the $75,000.00 paid to 
the County Treasurer. 


“Subsequently the County purchased an operating hospital in 
Minden with designated equipment and nurses dormitory for the 
sum of $37,500.00. 


“Tt has been the intention all the way along to build and 
equip an addition to the. hospital which was purchased, as the 
present, hospital does not have sufficient capacity to meet the 
needs. 


“Is there any limitation upon, or anything in the law to 
prevent the County Board from expending the remaining 
$37,500.00 on the construction and equipment of the addition to 
the hospital?” 


Sections 23-348 to 23-343.13 R. S. Supp. 1947 contain the whole act 
and are complete in themselves hence the general statutes relating to the 
voting and issuing of county bonds do not apply. State v. Marsh, 106 
Nebr. 760, 184 N. W. 901. 


The general rule is stated in 42 Am. Jur. P. 775 as follows: 


«* * * When a special fund is raised for a particular purpose 
under legislative authority by a special tax or bond issue or the 
like, or money is appropriated for a specified purpose, it cannot 
be used for any other purpose either permanently or temporarily 
until the purpose for which it was intended has been fully 
accomplished. * * * ”, 


The authorization given the county board by the vote of the people 
was “for the construction or acquisition of a County Community Hospital 
and to purchase suitable equipment for same”. The question then simmers 
down to whether the hospital and equipment presently acquired is such 
a hospital as could reasonably be said to have been within the contempla- 
tion of the county board and the people at the time the vote of authoriza- 
tion was given. If it is not, then we think the board has full authority to 
proceed as planned. 
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Such an expenditure could not be said to be for an illegal or unlawfui 
or unauthorized purpose nor would it be a diversion of the fund raised by 
the bond issue and sale, instead, it would be for the specified purpose for 
which the fund was created for until the hospital has been acquired, con- 
structed, and equipped to such an extent that it could reasonably be said 
to be that which was within the contemplation of the voters when the 
authorization was given, the purpose for which the fund was created has 
not been fully accomplished. 


We find no impediment in the law to prevent your county board from 
proceeding according to the plan outlined. 


May 13, 1948 
TAXATION 


Fixtures in Apartment Houses: Whether Realty or Personalty 
Plug-in Individual Refrigerators 
Individually Connected Gas Stoves 
Multiple Unit Refrigeration Systems 


Mr. James J. Fitzgerald, County Attorney, Douglas County Court House, 
Omaha: 


You have requested our opinion as follows: 


“Since it is a matter of state-wide interest we are asking 
you for an opinion on whether certain equipment normally 
installed in apartment houses is to be considered as part of the 
realty or as personal property for the purpose of taxation. 


“This office has recently adhered to the ruling that multiple 
unit refrigeration systems, namely those having a central unit 
in the basement connected with a number of individual boxes 
in the various apartments are to be considered fixtures and 
therefore taxable as a part of the realty. We have also adhered 
to the ruling that individually connected gas stoves and plug-in 
individual refrigerators are taxable as personal property. 


“We enclose a brief prepared by counsel for the Apartment 
Division of the Building Owners and Managers Association. We 
refer you to two cases cited, one from 287 N. W. 739 and the 
other from 226 N. W. 225, which seem to hold that not only 
multiple unit ice-boxes but also gas stoves were to be considered 
part of the realty. We might add that in many instances the 
apartment house gas stoves are of special sizes adapted to the 
space or niche they are to occupy. 


“We believe, on the one hand, multiple unit refrigeration 
systems certainly must be considered part of the realty and, on 
the other hand, the individual refrigerators, the installation of 
which requires merely plugging into a light socket, must be 
considered personal property. The doubt arises with gas stoves.” 


Section 77-103, R. S. 1943 provides that the term real property in- 
eludes all “fixtures” pertaining thereto. The basic question, therefore, 
is whether refrigeration systems, refrigerators and gas stoves installed 
in apartment houses are personal property or are fixtures. 
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If we understand your letter correctly, you have decided that, as 
a matter of law, central unit refrigeration systems are fixtures, and 
that gas stoves and refrigerators containing their own units are personal 
property. We think that the correct rule is that such questions cannot 
be decided as a matter of law. 


In Swift Lumber and Fuel Company v. Elwanger, 127 Neb. 740, 256 
N. W. 875, the court said: 


“Whether an article annexed to the real estate has become 
a part thereof is a mixed question of law and fact. President 
and Directors of Ins. Co. v. Buckstaff, 3 Neb. (Unof.) 632; 
Brownell & Co. v. Fuller, 60 Neb. 558. In determining this ques- 
tion, the following tests, while not all inclusive, have received 
general approval, viz.: ‘1st. Actual annexation to the realty, 
or something appurtenant thereto. 2d. Appropriation to the 
use or purpose of that part of the realty with which it is 
connected. 8d. The intention of the party making the annexa- 
tion to make the article a permanent accession to the freehold. 
This intention being inferred from the nature of the articles 
affixed, the relation and situation of the party making the 
annexation, the structure and mode of annexation, and the pur- 
pose or use for which the annexation has been made.’ Freeman 
v. Lynch, 8 Neb. 192; Frost v. Schinkel, 121 Neb. 784. The third 
test, namely that of ‘intention,’ appears by the clear weight of 
modern authority to be the controlling consideration. See Ewell, 
Fixtures (2d ed.) *22; 11 R. C. L. 1062, sec. 6; 26 C. J. 654; 
Edwards & Bradford Lumber Co. v. Rank, 57 Neb. 323.” 


In Joiner v. Pound, 149 Neb. 321, 31 N. W. 2d 100, opinion filed 
February 25, 1948, the Supreme Court affirmed a judgment for damages 
resulting from the removal of fixtures from a residence property sold 
to the plaintiff by the defendant. A chandelier that had been installed 
in the dining room and a kitchen light fixture “screwed into an outlet 
socket” were included in the items removed for which recovery was had. 


It is our opinion that it is a mixed question of law and fact whether 
refrigeration systems, gas stoves and refrigerators installed in particular 
apartment houses are fixtures or personal property. As stated by Judge 
Paine in Frost v. Schinkel, 121 Neb. 784, 238 N. W. 659, “* * * each 
particular case of fixtures must be determined by its own facts and is 
more for the jury than for the court.” 


May 14, 1948 
PRISONER INJURIES 


In Course of State Building Construction Work 
Liability of Construction Company under Workmen’s Compensation Law 
Liability of Company in Action for Personal Injuries to Prisoner 


Mr. James M. Jones, Warden, Nebraska State Penitentiary, Lincoln: 


ave have your request dated April 29 for an opinion, in the following 
words: 


“Is the construction company, or contractor, who is under 
contract for the construction of a building for the state, held 
responsible for a prisoner working on said building who might 
be injured? 
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“Tt is planned that a new laundry building be constructed 
at this institution in the near future. We will furnish prison 
labor to the contractor, therefore, the prisoners will be working 
for the state, not the contractor.” 


Section 29-112, R. S. 1943 provides for loss of certain civil rights 
by prisoners. The case of Bosteder v. Duling, 115 Neb. 557, 213 N. W. 
809, holds that only those rights specifically enumerated in this section 
are lost. It is, therefore, the law of this state that a prisoner has not 
lost his right to bring an action respecting his person, property, or 
earnings in the courts of the State of Nebraska. 


If the prisoner-labor is used in construction within or without the 
prison yard on a prison building in such a manner that the prisoners 
are under the supervision and direction of prison guards, deputies, or 
officials, the work would be performed as a part of their sentences or 
in accordance with prison regulations. The employer and employee 
relationship between the building contractor and the prisoner would 
not come about. In such a case the construction company would not 
be liable to the prisoners under the Workmen’s Compensation Law for 
injuries. 

If, however, there were injuries which were due to the negligence 
of the construction company or its employees, an action for damages 
might be maintained by the prisoner against the company. (Cases re- 
specting prisoner-injuries are assembled in A. L. R. Notes Vol. 46 at 
page 89 and Vol. 61, page 569). In this connection, it is possible in use 
of prisoners in construction work that a prisoner for the doing of a 
certain directed task under instructions of the contractor would become 
an agent for the contractor so that liability would rest upon the con- 
tractor for injury to a fellow prisoner. 


As we understand your letter, it is not contemplated that the labor 
will be released to or assigned to any private concern. Such use of 
prison labor except as provided in Sections 83-433 and 434, R. S. 1948 
is forbidden by law. 


May 14, 1948 
COUNTIES OF 9,000 OR LESS 


A Total 5 Mill Levy Is O. K. for All County Purposes in a 
Proposal as Follows: General 2.05 Mills, Bridge 1.00, 
Emergency Bridge .20, Roads .57, Relief .70, Vets Relief .03, Weeds .45 


Mr. Clifford H. Phillips, Webster County Attorney, Red Cloud: 
You have requested our opinion as follows: 


“The County Board of Webster County is being urged to 
adopt the following mill levy for the year 1948. 


Mills 
General Fund 2.05 
Bridge Fund 1.00 
Emergency Bridge Fund .20 
County Road Fund 5T 
County Relief - .70 
Soldiers’ and Sailors’ Relief .03 
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Noxious Weed Fund 45 


Total County Levy 5.00 


I have advised the Board that the proposed levy is excessive. 
The committee advocating this levy base their request on the 
fact that a neighboring county is making an identical levy. 
The County Board requested that I obtain your opinion as to 
whether the proposed levy can be legally made.” 


For the purpose of this opinion, we have assumed that the population 
of Webster County is 9,000 or less. In such counties, the maximum rate 
of tax for all county purposes is five mills, and the maximum rate of tax 
for ordinary county revenue is four mills. Sections 77-1602, 77-1603, 
R. S. Supp. 1947. The Constitutional limit on taxes assesed by county 
maurice is five mills. Article VIII, Section 9, Constitution of Ne- 

raska, 


The proposed levies for the general fund, bridge fund, and county 
road fund are well within the statutory limitations and when added 
together do not exceed the four mills authorized for ordinary county 
revenue. Section 77-1603, R. S. Supp. 1947. The proposed levies for 
emergency bridge fund, county relief, soldiers’ and sailors’ relief and 
noxious weed fund are also within the statutory limitations. Section 
39-801, R. S, 1943, Sections 2-942, 77-1605, 77-1627, R. S. Supp. 1947. 
The total proposed levy of five mills does not exceed the constitutional 
or statutory maximum for all county purposes. 


It is our opinion that the proposed levy is not excessive. 


May 15, 1948 
COUNTY TREASURER 


Handling Collections for Delinquent Tax Sinking Fund 
Disposition of the Balances in Said Fund 


Mr. James H. Anderson, Scotts Bluff County Attorney, Gering: 
You have requested our opinion as follows: 


“The question has arisen in connection with our Treasurer’s 
office here as to the proper disposition of balances in the trust 
account covering collection of personal taxes, where the amount 
collected does not represent enough to pay taxes for any one 
year, and subsequent to collection of this amount the taxes are 
stricken from the roll by action of the County Board. 


“Would you please advise, or give us your opinion as to the 
proper procedure for closing out this account and what dispo- 
sition should be made of it by the County Treasurer.” 


Section 77-1719.03, R. S. Supp. 1947 provides that where a distress 
warrant includes taxes for two years or more, the sheriff may in his 
discretion, accept partial payments. Although no tax receipt can be 
issued to the taxpayer until taxes for one year have been paid in full, 
the County Treasurer is required to accept such payments and to issue 
a “receipt” therefor to the sheriff. 


In 1937 the Legislature amended Section 77-1908, C. S. 1929 so as 
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to provide that all delinquent county property taxes not appropriated to 
any specific use or fund and collected or received after the close of the 
fiscal year should be credited to the “delinquent tax sinking fund”. Laws 
of 1937, Chap. 171. In 1947 this law was repealed effective April 4, 
1947. Laws of 1947, Chapter 258. 


Section 77-1708, R. S. 1943 provides: 


“The county treasurer is required to keep a cash book in 
which he shall enter an account of all moneys by him received, 
specifying in proper columns provided for that purpose the 
date of payment, the number of the receipt issued therefor, 
and on account of what fund or funds the same was paid, 
whether state, county, school, road, sinking fund or otherwise, 
each in separate columns, and the total amount for which the 
receipt was given in another column. The treasurer shall keep 
his account of money received for and on account of taxes, 
separate and distinct from money received on any other ac- 
count. He shall also keep his account of moneys received for 
and on account of taxes, levied and assessed for any one year 
separate and distinct from those levied and assessed for any 
other year. All entries in the cash book of money received for 
taxes shall be in the numerical order of the receipts issued 
therefor.” 


It is our opinion that partial payments of personal taxes should be 
accounted for in the cash book and a pro rata distribution made among 
the rope funds in the same manner as in the case of taxes collected 
im full, 


The fact that such taxes have been stricken from the tax lists under 
Section 77-1738, R. S. Supp. 1947 is immaterial. The effect of such action 
is to release the County Treasurer from the duty of collecting those 
aac stricken from the list, but the taxpayer is not discharged from his 
liability. 


May 17,1948 
MOTOR SELF-PROPELLED CRANES 
Statutory Regulations For Registration, License And Fees 
Mr. F. H. Klietsch, Director, Motor Vehicle Division, Capitol Building: 
You write: 


“We are confronted with the licensing of so-called self- 
propelled motor cranes inasmuch as the motor which is actually 
used to operate the vehicle over the highways is also used to 
run the motor crane on location by reason of a transmission ef- 
fect. This equipment is not used to haul any other type of 
materials but only to get from one place to another in the 
operation of such crane. 


“Therefore, would this equipment be required to be regis- 
tered under the registration law and if so, what license fee 
should be applicable for the reason that there is no manufac- 
turer’s rated capacity listed on such equipment. 


“We also have numerous requests where a crane is actually 
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mounted on the frame of a regular truck. In this instance, 
would we be justified in charging the registration for the actual 
load of such equipment which is being mounted on such truck.” 


Section 60-302, R. S. 1943, requires that all motor vehicles, with cer- 
tain exceptions not pertinent to this question, must be registered. 


Section 60-301, R. S. Supp. 1947, defines “motor vehicles” as includ- 
ing “all vehicles propelled by any power, other than muscular power, 
excepting, however, traction engines, road rollers, and any vehicles which 
run only on rails or tracks;” ete. 


A self-propelled motor crane does not run on rails or tracks and it 
is not a road roller. Neither does it, in our opinion, come within the 
definition of a “traction engine”. 


A “traction engine” has been defined by the court as a locomotive 
engine for hauling, drawing or pulling heavy loads on roads or over 
arable lands, such as vehicles, plows, reapers, etc. Toedtemeier v. Clack- 
amas County, 34 Ore. 66, 54 P. 954; State ex rel Rice v. Louisiana Oil 
Corporation, 174 Miss. 585, 165 So. 423; Central Aguirre Sugar Co. v. 
Domeneck, (C. C. A. Puerto Rico) 115 F. (2d) 502. 


In the case of People v. P. T. Cox Construction Co., 15 N. Y. S. (2d) 
756, 172 Misc. 244, the court held that a motor truck on which is per- 
manently mounted a large crane, and which is capable of a speed of 
80 miles per hour, is not a “tractor crane” within a statute exempting 
tractor cranes from license requirements, but is a “truck crane”, and 
hence operation thereof without license on a public highway is in viola- 
tion of statute. 


It is our opinion that any self-propelled motor crane should be 
registered, 


Your question as to what license fee should be required for regis- 
tration of these cranes presents a more difficult problem. 


Sections 60-329 to 60-342, inclusive, R. S. 1948, provide for the fees 
to be paid by motor vehicles according to their several classifications. 
Motor vehicles are classified for purposes of registration into passenger 
ears and buses, farm or local trucks and truck-tractors, commercial 
trucks and truck-tractors, commercial trailers, implements of husbandry, 
tractor and semi-tractor units, motorcycles, taxicabs, ambulances and 
hearses. A self-propelled motor crane does not, in our opinion, come 
within any of the foregoing classifications. It is a distinct type of 
motor vehicle, not classified for purposes of registration. The vehicle 
is not designed to haul or carry any load other than itself and bears 
no manufacturer’s mark as to its carrying capacity. We are unable 
to find any statute which provides a license fee for this type of motor 
vehicle or which provides any basis or formula for determining the 
amount of such fee. 


We are forced to conclude, therefore, that, although the law appears 
to require that such vehicles be registered, it makes no provision for 
the payment of a registration fee by such vehicles and they must, 
therefore, be registered without fee. 
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May 18, 1948 
MUNICIPAL RETIREMENT SYSTEM 


Authority to Include Elective Officers, and Employees Who Also May 
Serve on a Volunteer Fire Department 


Mr. Glenn I. Anderson, Director, Municipal Retirement System, State 
House: 


Referring to the Municipal Retirement Law, you inquire as follows: 


“Section 19-2035 of the Municipal Retirement Act states 
‘Firemen or policemen shall not be included under this act who 
are included within the provisions of any existing pension or 
retirement system created by the municipality or by statute.’ 


“The statute provides a pension for paid firemen. Some 
municipalities have a volunteer department but pay certain em- 
ployees. Do these employees come under the Municipal Retire- 
ment Act? 


“Our second question is in regard to the term of employee. 
Section 19-2010 defines employee as one who is employed at 
least 1,000 hours a year. The question arises as to whether an 
elective officer is an employee of the municipality.” 


Section 35-201, R. S. Supp. 1947, provides that all cities of the first 
class having a paid fire department shall pension all firemen of the 
paid fire department. 


Members of volunteer fire departments, being unpaid, are not en- 
titled to pensions under the provisions of Sec. 35-201, but they are also 
not eligible to membership in the Municipal Retirement System for the 
reason that they receive no compensation for their services and therefore 
can make no contribution to the retirement fund from their pay as is 
required by Sec. 19-2038, R. S. Supp. 1947. 


However, a member of a volunteer fire department, who is also 
employed by the municipality in other capacities, for which he receives 
compensation, is eligible to membership in the retirement system under 
the classification in which he is employed and receives pay. In other 
words, the fact that a paid employee of the municipality is also a mem- 
ber of a fire department does not preclude him from being a member 
of the Municipal Retirement System if he is otherwise eligible. 


You also request our opinion as to whether an elective officer is 
an employee of the municipality within the terms of the act. 


The Act (Sec. 19-2010, R. S. Supp. 1947) defines “employee” as fol- 
lows: 


“‘Employee’ means any person who is certified by a mu- 
nicipality as a regular full time employee or as a regular part 
time employee employed in a position normally requiring the 
actual performance of duty during not less than one thousand 
hours a year.” 


The statutory definition does not afford much aid in answering your 
question. Other considerations, however, lead us to the conclusion that 
the term “employee” as used in the act does not include elective officers. 


While a public officer is in a sense an employee of the people who 
elected him, the term is generally applied to elective officers in a very 
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loose sense and, when used in statutes, the term “employee” is usually 
construed as not to include elective officers unless the statute clearly 
indicates. otherwise. 42 Am. Jur. 889, Sec. 12. The term “employee” 
connotes an “employer”, with a definite contractual relationship between 
the parties. In the present case we think the employer must be regarded 
as the municipal government, acting through its duly elected officers, 
rather than as the inhabitants of the municipality. 


Furthermore, an examination of the act itself indicates, we think, 
a legislative intent to exclude elective officers from the retirement sys- 
tem. Among the purposes of the act set forth in Section 19-2002 are, 
«* * * enabling such’ employees to provide for themselves and their de- 
pendents in case of old age, disability and death and * * * furnishing an 
orderly means whereby such employees who have become aged or other- 
wise incapacitated may, without hardship or prejudice, be retired from 
active service.” This language seems to us to be hardly applicable to 
elective officers. 


Again, Section 19-2039, R. S. Supp. 1947, requires that each par- 
ticipant shall be retired from employment on reaching the age of seventy 
provided that in exceptional cases such retirement may be deferred for 
a period not to exceed one year. If such provision were held to apply 
to elective officers it would be equivalent to holding that the act disqual- 
ifies persons seventy years of age or over from holding an elective 
municipal office. This is a restriction on the right of the voters of_a 
municipality to elect their public officers which we think the Legislature 
did not intend. 


For these reasons, it is our opinion that elective officers are not in- 
cluded in the Municipal Retirement Act. 


May 17, 1948 
COUNTY MAIL ROUTE GRAVELING TAX 


An Election Including the Proposal to Assess the Tax 
Required Number to Approve Is % of Votes Cast at the Election, Not 
% of Votes Cast For and Against the Tax Proposal 


Mr. Ray E. Blixt, County Attorney, Brewster: 
You request our opinion on the following statement of facts: 


“At an election held in Blaine County on April 13 there 
were 333 votes cast. There were 209 votes cast for the ‘mail 
route graveling tax’ and 95 votes cast against it. If the required 
vote is % of the vote as shown by the poll books, the proposi- 
tion is lost. If however, the required vote is % of the votes 
cast on the proposition, the proposition is carried. 


Your question requires an interpretation of Section 23-129, R. S. 
1943, which provides: 


“If it appears that two-thirds of the total number of votes 
cast at the election in which the proposition is submitted are 
in favor of the proposition, and the requirements of the law 
have been fully complied with, the same shall be entered at 
large by the county board upon the book containing the record 
of their proceedings, and they shall then have power to levy 
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and collect the special tax in the same manner that the other 
county taxes are collected. Propositions thus acted upon can- 
not be rescinded by the county board.” 


In the case of State v. Anderson, 26 Neb. 517, 42 N. W. 421, our 
Supreme Court construed the language of this statute to mean that two- 
thirds of the total vote cast at the general election were required to 
carry the proposition, and not merely two-thirds of the votes cast on the 
proposition itself. The writer of that opinion (Cobb, J.) indicated that 
he did not personally agree with his own opinion, but felt bound by the 
decision of the court in the case of State v. Babeock, 17 Neb. 188, 22 N. 
W. 372. 


The case of State v. Babcock involves the construction of a constitu- 
tional provision relating to the adoption of constitutional amendments, 
which read “if a majority of the electors voting at such election adopt 
such amendments, the same shall become a part of this constitution,” ete, 
The court by a two to one vote held that this language meant that the 
proposed amendment must receive a majority of all the votes cast in 
the election, and not merely a majority of the votes cast for and against 
the amendment. Judge Cobb dissented. 


However, in the case of State ex rel. Saunders v. Clark, 59 Neb. 702, 
82 N. W. 8, the Supreme Court clarified somewhat its former decisions 
and announced the rule which we believe prevails at the present time. 
The court held that whether or not the proposition carried must be 
determined by the fact as to whether it received a majority of all the 
legal votes cast at the election, and not merely a majority of the votes 
east for or against the proposition itself. The court went on to say 
that the total legal vote could not be determined by an inspection of 
the poll books as it is a well known fact that at every election, blank 
ballots are cast and ballots are voted which are invalid for one reason or 
another and are, therefore, rejected. In determining the question, the 
court said the total vote cast in the county at the election at which the 
proposition was submitted will be presumed to be the highest vote cast 
for eny office or on any proposition. This presumption is not con- 
elusive, however, and may be overcome by proper evidence. This, we 
believe, is the correct rule to be followed in construing Section 23-129, 
R. S. 19438. 


It is our opinion, therefore, that Section 23-129, R. S. 1948, requires 
that, in order to carry, the proposition must receive two-thirds of the total 
legal vote cast at the election and not merely two-thirds of the votes 
east for and against this proposition, and that the total legal vote cast 
at the election must be presumed to be the total number of legal votes 
east for the office or proposition receiving the highest total vote at the 
election, unless there is competent evidence that such vote is not, in 
fact, the total vote cast. The total number of persons shown by the 
poll books to have voted, does not overcome this presumption, as it 
cannot be assumed that all persons who voted cast a legal ballot. 


For an exhaustive discussion of this question, see Thurston County 
Farm Bureau v. Thurston County, 1836 Neb. 575, 287 N. W. 180. 


The foregoing rule applies only to those cases covered by Section 
23-129, which is the general statute governing submission of such ques- 
tions to the voters. Where the Legislature has enacted a special statute 
to govern a specific matter, the provisions of the special statute will 
prevail over those of the general statute. 
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May 17, 1948 
TAXATION 


Whether a Small Tract and Club House of an Izaak Walton Chapter on 
a River Bottom Is Tax Exempt as Being Used for Educational 
and Conservation Services 


Mr. Perry W. Phillips, County Attorney, Beaver City: 
We have your request for an opinion in the following words: 


“The Arapahoe Chapter of the Izaak Walton league own 
a small tract of land on the Republican River bottom near Ara- 
pahoe, Nebraska. The members of the Chapter have located 
a club house on the tract of land owned by them. The Chap- 
ter has also equipped the property for holding blue rock shoots 
and at frequent intervals do hold competitions in blue rock 
shooting. 


“The Chapter represents that it is an eleemosynary organi- 
zation, operating not for profit but for conservation and edu- 
cational purposes. 


“We desire your opinion on the question of the tax exemp- 
tion of this property owned and used by the Arapahoe Chapter 
of the Izaak Walton league.” 


We do not have before us the charter or by-laws of the Arapahoe 
Chapter or of the Izaak Walton League. The pertinent statute is 77- 
202, R. S. 1943: 


“The following property shall be exempt from taxes: 
* * eK x oe 


(3) Property owned and used exclusively for educational, 
religious, charitable or cemetery purposes, when such property 
is not owned or used for financial gain or profit to either the 
owner or user; * * *” (Emphasis supplied.) 


This office has several times issued opinions and the Supreme Court 
of this state frequently held that it is not the nature of the organization 
owning the property which effects its exemption from taxation, but 
the use to which it is put. See page 430, Report of Attorney General of 
Nebraska 1945-1946; Central Union Conference Association v. Lancas- 
ter County, 109 Neb. 106, 189 N. W. 982; St. Elizabeth Hospital v. Lan- 
caster County, 109 Neb. 104, 189 N. W. 981; North Platte Lodge B. P. 
O. E. v. Board of Equalization, 125 Neb. 841, 252 N. W. 313; Y. M. C. A. 
v. Lancaster County, 106 Neb. 105, 182 N. W. 593. 


Regardless of the purposes for which an organization is formed, it 
is the use to which specific property is put that determines its exemption. 
Am. Jur. states at Vol. 51, Sec. 630 as follows: 


“The general principle that property belonging to a char- 
itable institution or religious body is not exempt from taxa- 
tion unless it is used for the purposes for which that institu- 
tion was established ordinarily applies to fraternal or relief as- 
sociations. Generally, it may be said that although an organi- 
zation of this kind does many commendable acts of charity, if 
the charity features are merely incidents of its business, the 
chief considerations of which are the social pleasures and con- 
tacts provided for, its claim to exemption from taxation as a 
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charitable organization will be denied. But when the organiza- 
tion comes within the meaning of the tax exemption statutes, 
its property, so far as devoted to charitable uses, is exempt. 
Generally, however, a lodge building of a fraternal order of a 
charitable character is not exempt if the dominant uses of the 
building is for the social enjoyment of the members; such a 
building in its legal aspect is no different from the clubhouse 
of an ordinary social club.” 


Discussed in same volume at Section 624 is the rule which is applied 
to fraternity houses and club houses. Real estate of Fraternities at 
the University Campus formed at least partly for educational purposes 
is presently subject to tax in this state. 


The Supreme Court of Nebraska in Ancient and Accepted Scottish 
Rite v. Board of County Commissioners, 122 Neb. 586, 241 N. W. 93, 
states the rule in the following words: 


“In this jurisdiction it is not the character of the owner 
but the nature of its use which must in each individual case 
furnish the test for determining the tax exempt character of 
the property involved. If that use be truly and exclusively 
religious, or exclusively educational, or exclusively charitable, 
or a combination of the three uses, and involves no other use, 
for the reasons expressed in the cases cited, we are not con- 
cerned as to whether it be strictly a public charity or a private 
charity in the technical sense of these terms. Plattsmouth Lodge 
v. Cass County, 79 Neb. 463; Young Men’s Christian Ass’n v. 
Lancaster County, 106 Neb. 105. 


“So, too, we are committed to the doctrine that, in deter- 
mining whether or not property falls within a tax exemption 
provision, the primary or dominant use, and not an incidental 
use, will control. House of the Good Shepherd v. Board of 
Equalization, 113 Neb. 489; St. Elizabeth Hospital v. Lancaster 
County, 109 Neb. 104; Central Union Conference Ass’n v. Lan- 
caster County, 109 Neb. 106; Mary Lanning Memorial Hospital 
Ass’n v. Adams County, 117 Neb. 618.” 


We therefore advise you that with respect to the tract of land and 
the club house located thereon the use of the property will determine its 
taxability. If it is used primarily for club or social purposes such as 
competitive trap-shoots and if only incidentally are any educational uses 
made of the property, it would be subject to tax. If the tract is actually 
being used exclusively for educational purposes, a tax exemption may 

e claimed. 


May 24, 1948 
COUNTIES OF 9,000 OR LESS 


Four Mill Levy Limitation In re Ordinary County Revenue 
And Other Statutory Provisions. Construction of 77-1603 
And 77-1627, R. S. Supp. 1947 


Mr. Clifford H. Phillips, County Attorney, Webster County, Red Cloud: 
You have requested our opinion as follows: 
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“T am having difficulty in reconciling your opinion of May 
14, 1948 with the provisions of Section 77-1603 R. S. Supp., 
1947. You list the general fund, bridge fund and the county 
road fund as the only items to be included within the four 
mill limitation. Section 77-1603, R. S. Supp. 1947 provides in 
part ‘(1) for ordinary county revenue, including the support of 
the poor, in counties having a population of more than nine 
thousand inhabitants, not more than three mills on the dollar 
valuation and, in counties having a population of nine thousand 
or less, not more than four mills on the dollar valuation; 
(7) The term “ordinary county revenue” as set out in sub- 
section (1) of this section shall include only taxes for the pur- 
poses specifically set forth in this section and shall not include 
other taxes authorized by other statutory provisions.’ 


“Do you interpret this section so that the phrase ‘include 
the support of the poor’ includes only subsection (2) with refer- 
ence to the support of blind persons, and excludes all other 
forms of poor relief from the four mill limitation.” . 


Paupers who are not supported by relatives are supported out of 
the county treasury. Sec. 68-103, R. S. 19438. “The support of the 
poor”, as used in Sec. 77-1603, R. S. Supp. 1947, had reference to 
direct relief financed from general county funds. 


In 1933 the Legislature authorized the levy of a tax of one-half 
mill during the next biennium for the relief of unemployed and indigent 
persons. Laws of 1933, Chap. 127, Although originally enacted as an 
emergency measure, a similar law was enacted each biennium until in 
1945, when Sec. 77-1627 was amended so as to permit an annual levy. 
Laws of 1945, Chap. 192. In 1947 the maximum levy was increased to 
one mill. Laws of 1947, Chap. 257. 


In 1947 the Legislature attempted to clarify the meaning of 
“ordinary county revenue”. A sentence was added at the end of Sec. 
71-1603, providing that ordinary county revenue “shall include only 
taxes for the purposes specifically set forth in this section, and shall 
not include other taxes authorized by other statutory provisions.” Laws 
of 1947, Chap. 256. 


We have interpreted Sec. 77-1603, as amended, to mean that ordinary 
county revenue includes only the taxes specifically set forth in Sec. 
77-1603 and does not include taxes for the same purposes but authorized 
by other statutory provisions. 


Your letter did not indicate the statute relied upon as authority for 
the proposed levy of .70 mills for county relief, so we assumed that 
Sec. 77-1627, R. S. Supp. 1947, was the authority for the proposed levy. 
It is our opinion that the tax authorized by Sec. 77-1627 is a tax author- 
ized by “other statutory provisions” and is not included in “ordinary 
county revenue”. An opinion dated February 6, 1948, is to the same 
effect. (Opinions of the Attorney General, Vol. 3, No. 1, p. 36.) 
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May 25, 1948 
TAXPAYERS DEFINED 


“Taxpayers” Include All Who Are Liable To Pay Taxes 
Whether or Not They Are Not Presently Paying Any Taxes 


Mr. Ralph W. Norman, County Attorney, Valley County, Ord: 
You have requested our opinion as follows: 


“Petitions for the establishment of a rural Fire Protection 
District have been filed with our County Clerk. These peti- 
tions do not contain sixty per cent of the tax payers of the 
district unless the wives of a number of the tax payers are 
counted. These wives have signed the petitions but do not own 
real estate and have not returned personal property schedules. 


“Section 35-401 of the Compiled Statutes says that a 
majority of the electors may form a rural fire protection dis- 
trict. Section 35-402 provides that sixty per cent of the tax 
payers must sign a petition asking for the creation of such a 
district, while Section 35-403 says that the Clerk shall certify 
that a majority of voters have signed the petition. Some of 
those interested contend that under the Community Property 
Law the wives above referred to are tax payers even though 
they have not paid taxes directly. 


“T have advised the Clerk that the petitions must be signed 
by sixty per cent of the tax payers of the district and that 
these wives are not tax payers within the meaning of Section 
35-402. I would appreciate your opinion as to whether or not. 
I am right.” 


Generally speaking, the taxpayer is any person who pays taxes or 
is liable to pay taxes within the district. 41 Words and Phrases 221 ff. 
Under that definition a person who does not own real estate and 
has not filed a list of personal property with the County Assessor may 
still be a taxpayer. 


It is our opinion that all persons who pay taxes or are liable to 
pay taxes within the district are taxpayers within the meaning of Section 
35-402, R. S. 1943. 


May 26, 1948 
SCHUOL DISTRICT DISSOLVED BY COUNTY SUPERINTENDENT 


Procedure To Compel District To Relinquish Its Funds And 
Securities For Distribution 


Mr. F. B. Decker, Deputy Superintendent of Public Instruction, State 
House, Lincoln: 


You write: 


“The county superintendent of one of our counties has 
dissolved a school district under the provisions of Sec. 79-137. 
The land in the dissolved districts has been attached to three 
neighboring districts, but to date, the school board of the dis- 
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solved district has refused to turn over the school funds and 
some government bonds that belong to the dissolved district. 


“I would appreciate your opinion as to the proper procedure 
to be followed in getting this school board to relinquish those 
funds for distribution.” 


Section 79-187, R. S. 1948, to which you refer, was originally Sec- 
tion 2 of Chapter 62, Laws of 1897. This entire act is now found as 
Sections 79-136 to 79-142, inclusive, R. S. 1943. 


You will note that Section 79-138, R. S. 1943, provides for the 
filing of a petition by a resident voter of the district or by the county 
superintendent in “any court of competent jurisdiction” to authorize the 
county superintendent to close up the affairs of the district. Such court 
would be the district court of the county in which the school district is 
located. Twenty days notice of such court action must be published 
in a legal newspaper of general circulation in the county. Upon receiv- 
ing authority from the court, the county superintendent shall take 
possession of the property belonging to the district. He shall then 
pay off any indebtedness against the district, and, if necessary, advertise 
and sell at public auction the property of the district to get money to 
pay its indebtedness. 


If the district owes no debts or if funds remain in the hands of 
the county superintendent after all debts are paid, the superintendent 
should divide the funds remaining in his hands among the three neigh- 
boring districts to which the territory of the dissolved district has been 
attached “as nearly as practicable in proportion to the taxable property 
of the districts”, as provided in Section 79-127, which is a general 
Statute governing the distribution of assets of a dissolved school district. 


Before taking possession of the property the county superintendent 
should give bond in double the amount of the value of the property as 
provided in Section 79-140, and on disposing of the property he should 
file an itemized report with the district court showing all property 
and money that has come into his hands and what disposition of such 
assets he has made, as required by Section 79-141. The court may 
award the county superintendent compensation for his services as 
provided in Section 79-142. 


1 suggest that the county superintendent (or a resident voter of 
the school district) file a petition in the district court of the county 
in which the school district is located, and that he name the school 
district and the members of the school board as parties defendant. The 
petition should allege the statutory grounds for dissolving the school 
district and should pray for an order authorizing the county superin- 
tendent to close up the affairs of the school district and to take possession 
of all funds and property of the district, and directing the defendant 
school district and the members of the school board to turn over all 
such funds and property of the district to the county superintendent. 
Summons should be-served on all of the defendants and, in addition, 
notice of the filing of the petition and date for answer should be 
published in a newspaper as provided in Section 79-138, R. S. 1943. 
‘When the matter is tried, the court should be asked to enter an order 
that the school district be dissolved, the county superintendent be 
authorized to take possession of all funds and property of the district 
and to distribute such property as required by law, and that the school 
district and members of the school board be ordered to turn over the 
county superintendent all funds and property of the school district in 
their possession or control. If such order is granted by the court, the 


—534— 


members of the school board can then be cited for contempt of court 
if they fail or refuse to turn over property of the school district to 
the county superintendent. The superintendent, having given bond, shall 
then proceed to distribute the assets according to law. If any doubt. 
exists as to how such assets should be distributed, the court can be 
asked to include instructions on this point in its order. Upon winding 
up the affairs of the school district the county superintendent should 
file an itemized report of his actions with the court and be discharged 
and his bondsmen released by order of the court. 


While the statutes above mentioned do not specifically authorize 
in detail the procedure here outlined, the general powers of the court 
are broad enough to support such action. Needless to add, such legal 
proceeding should only be conducted by a licensed attorney. 


May 28, 1948 
FIRE RURAL DISTRICT 
Methods For Village To Raise $2000 To Build Fire Barn 


Mr. Frederick H. Wagener, Lancaster County Attorney, Court House, 
Lincoln: 


We have your request for an opinion in which you say in substance 
that the village of Malcolm desires to erect a fire barn to house the 
fire fighting equipment of a Rural Fire District and by contract with 
such district be entitled to the use of said equipment when necessary in 
the village. The problem arising is the means available to raise the 
estimated $2000.00 as the cost of erecting the fire barn. 


We have examined the statutes of this state and find that Section 
35-408, R. S. 1943 specifically authorizes a village to contract with a 
Rural Fire District for fire protection service or fire protection 
cooperation. 


The village raising the cost of the fire barn is a different matter. 
We find that a tax is authorized to be made by a village as found in 
Section 18-1201, R. S. Supp. 1947 which provides in part as follows: 


«* * * Revenue raised by such a special levy may be used 
only for the purpose of purchasing equipment for a fire de- 
partment of such city or village, installing and equipping a 
fire alarm system or the payment of bonds authorized by section 
18-1202.” 


Sec. 18-1202, R. S. 1947 provides as follows: 


“Any city or village which has levied a tax as authorized 
by section 18-1201 may anticipate the collection of such tax 
so levied, and for that purpose may issue bonds, with interest 
coupons attached in a sum amounting to ninety per cent of the 
tax so levied. Such bonds may run for a period of not more 
than ten years, and may bear interest at a rate not to exceed 
five per cent per annum. Bonds so issued shall be secured by 
such tax so assessed and levied, and shall be payable only out of 
the funds derived from such tax. It shall be the duty of such 
city or village, on receipt of such tax then paid, to hold the 
same as a separate fund to the amount of the bonds so issued, 
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and the interest thereon, for the purpose of paying or redeeming 
such bonds.” 


We further find that among the general taxing powers of a village 
is one for the suport and maintenance of a fire department. 


Section 17-718, R. S. Supp. 1947, provides as follows: 


“The city council in cities and board of trustees in villages 
having only voluntary fire departments or companies may levy 
a tax annually of not more than one mill on the actual valu- 
ation of the property within said cities or villages for the 
maintenance and benefit of such fire departments or companies. 
The amount of such tax shall be established at the beginning 
of the year and shall be published in the ‘estimate of city 
expense’ as provided by law. Upon collection of said tax the 
city or village treasurer shall disburse the same upon the 
order of the chief of the fire department with the approval of 
the city council or board of trustees.” 


We think that without question a fire barn could be included in 
the provisions “support and maintenance” found in the last quoted 
statute. 


You will note that the revenue raised by the special levy under 
Section 18-1201 may be used only for the purchasing of equipment for 
a fire department, etc. It seems doubtful that a fire barn could be 
classed as “equipment” within the meaning of the statute. 


June 1, 1948 
PUBLIC STATE OFFICERS 


Personal Property Tax Assessments 
Whether Sojourning In Lincoln During Office Term 
Would Make The Officer Liable To Lancaster County 

For The Taxes 


Mr. Frederick H. Wagener, County Attorney, Lancaster County, Court 
House, Lincoln: 


We have your request for an opinion in which you say: 


“Will you kindly give us an opinion as to whether or not 
state officers living in Lancaster County by virtue of public 
office, are taxable or assessable in Lancaster County.” 


We have examined the statutes in regard to the problem and find 
that Sec. 77-1202, R. S. 1943, provides as follows: 


“Personal property, except such as is required by law to 
be listed and assessed otherwise, shall be listed and assessed 
in the county, precinct, township, city, village and school district 
where the owner resides, * * *.” 


We do not find any statutory provision requiring the personal 
property of state officers “to be listed and assessed otherwise”. 


: Since the statute provides that personal property shall be assessed 
in the county of the residence of the owner the question seems to 
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turn on whether a state officer loses his residence when he physically 
removes to the county wherein is situated the seat of the state govern- 
ment in order to perform the duties of his office according to law. 


In 51 Am. Jur. P. 461 the general rule is stated as follows: 


“The domicil of a person for purposes of determining the 
place at which his personal property is taxable is ordinarily 
fixed by application of the rule which determines the legal 
domicil of a person for any other purpose, which is, generally 
speaking, the place of his fixed permanent home or residence, 
to which he has whenever absent the intention of returning, and 
from which he has no present intention of moving. The place 
of the imposition of poll taxes, which depends upon the domicil 
of the person, is determined by the same rule. Generally, 
although not always, ‘residence’ and ‘domicil’ are used inter- 
changeably in this connection.” 


In 17 Am. Jur. P. 600 it is further said: 


“* * * In other words, to effect a change of domicil from 
one locality, state or country to another, there must be an 
actual abandonment of the first domicil, coupled with an in- 
tention not to return to it, and there must be a new domicil 
acquired by actual residence in another place or jurisdiction, 
with the intention of making the last acquired residence a 
permanent home. Moreover, the acts of the person must 
correspond with such purpose. The change of residence must 
be voluntary; the residence at the place chosen for the domicil 
must be actual; and to the fact of residence there must be added 
the animus manendi.” 


In considering this problem, Chief Justice Taft of the Supreme 
Court of the United States had this to say in Sun Printing & Pub. Asso. 
v. Edwards 194 U. S. 377, 48 L. ed. 1027, 24 S. Ct. 696: 


“« * * Now it is elementary that, to effect a change of one’s 
legal domicil, two things are indispensable: First, residence in 
a new domicil; and, second, the intention to remain there. The 
change cannot be made, except facto et animo. Both are alike 
necessary. Either without the other is insufficient. Mere 
absence from a fixed home however long continued cannot work 
the change.” 


There is no requirement in the statutes that an individual elected 
or appointed to a state office and perforce required to be present in 
Lancaster County in order to perform his duties thereby loses his 
permanent residence. State officers as such, may be said to be sojourning 
in Lancaster County during the term for which they were elected or 
appointed and in the absence of any intention to establish a new residence 
or domicil in Lancaster County and to abandon the former residence or 
domicil such officers should be assessed for the purposes of taxation in 
the county of their permanent residence or domicil. 
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June 2, 1948 
SCHOOL BOARD MEETINGS 


Majority of Board Constitutes A Quorum And A Majority 
Of The Quorum Can Effectuate Official Acts Of Board 


Mr. William F. Manasil, County Attorney, Burwell: 


We have your request for an opinion concerning the number of 
‘members of a school board necessary to constitute a majority within the 
‘meaning of the statute. You cite the case of the resignation of a 
member of a six man board and ask if a majority of the five remaining 
‘members would be sufficient. 


Sec. 79-2517, R. S. 1943 provides that 


“A majority of all the members of each board of educa- 
tion shall constitute a quorum * * *.” 


Sec. 79-2510, R. S. 1948 provides in part as follows: 


“* * * The election of officers of the board, and all elections 
for filling vacancies on the board, shall be by ballot, and no 
person shall be declared elected unless he receives the vote of 
a majority of all the members of the board.” 


We find no reported case on the subject in this state but the general 
tule is stated in 56 C. J. p. 336 to be: 


“Except where otherwise provided by statute, the con- 
currence of a majority of the members of a board, or a majority 
of those present and voting, acting at a proper meeting thereof 
is sufficient to authorize or effectuate action taken by it, * * *.” 


In the case of Jensen v. Independent Consol. School Dist. No. 85, 199 
"N. W. 911 (Minn.), the Supreme Court of Minnesota held: 


“In such district the majority of the board constitutes a 
quorum, and the act of the majority of the quorum is the act of 
the board.” 


See also United States v. Ballin, 144 U. S. 6, 12 Sup. Ct. 507, 36 
L. ed. 321. 


We think it clear that a majority of the board constitutes a 
-quorum and a majority of the quorum can effectuate the official acts 
of the board. Where a board has six members, four would constitute 
a quorum and the concurring votes of three could result in an official 
act of the board; if one member should resign, then the five remaining 
would constitute ‘all the members of the board” as that term is used in 
the statute and three would constitute a quorum and two a majority of 
the quorum. To hold otherwise might result in having no board at all 
-for if three members should resign simultaneously the remaining members 
-would be powerless to act. 
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June 2, 1948 
BIRTH CERTIFICATES 


Whether An Adoptive Birth Certificate Should Be Issued 
For Child Born in Foreign Country And Later Adopted in Nebraska 


W.S. Petty, M. D. M. P. H., Director, Department of Health, State House: 


You have requested our opinion as to whether an adoptive birth 
certificate should be issued for a child born in a foreign country and 
later adopted in Nebraska. 


Section 71-626, R. S. Supp. 1947, provides: 


“Whenever a decree of adoption is entered in any court. 
of competent jurisdiction in the State of Nebraska, or by any 
court of record of another state as to a child born in Nebraska, 
the judge of the court in which such decree is entered as to a 
decree of adoption entered in this state, and the judge of the 
county court of the county in Nebraska in which the child was 
born as to a decree of adoption entered by any court of record 
in another state, either upon the petition of an adoptive parent. 
or of the adopted child, may issue a certificate of birth. of the 
adopted child and forward to the Bureau of Vital Statistics, 
Department of Health, a certified copy of such decree and, for 
registration, the certificate of birth of the adopted child. The 
certificate of birth to be used shall be in substantially the follow- 


ing form: 
CERTIFICATE OF BIRTH 

Fall name.of, child, .--=--<-__ Date of birth ------__---~ 
ES). ilieetel apne Manat raat Color or race ~-----__ Born in the United 
States of America ___-._ Full name of father ____ 

Dice: GEIR ee a rane es Color or race 

Citizenship _ - Birthplace ___--__ 

Residence ___ Usual occupation _ 


Full name of mother _ -- Date of birth 
---- Color or race __ - Citizenship ___ 
cee ee --- Residence — 
“This certificate is issued under the provisions of sections 
71-626 and 71-627, Revised Statutes of Nebraska, 1943. 
“Dated the __------ AB OL es aes cant 
(SEAL) 


County Judge. 


In setting down the information elicited by the certificate, it. 
shall be necessary to state the adoptive name of the child and 
the names of the adoptive father and mother, together with the 
data respecting each of them.” 


Ordinarily only births occurring within the state are to be registered. 
An adoptive birth certificate is not the record of a birth, but is in fact 
a record of an adoption recorded as if the adopted child had been born 
to the adoptive parents. The form of the birth certificate prescribed by 
the statute omits all facts concerning the birth of the child except 
the date and whether the birth occurred in the United States. 


It is our opinion that an adoptive birth certificate should be issued. 
for a child in a foreign country and later adopted in Nebraska. 
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June 3, 1948 
SCHOOL DISTRICTS 


Right Of A Child Of An Employee Of A Farm Tenant 
To Be Transferred To Another School District 


Mr. Ralph W. Norman, County Attorney, Valley County, Ord: 
You have requested our opinion as follows: 


“A is the owner of a farm in our County; B is a tenant on 
the farm and has no children of school age; B hires C to assist 
in the farming operations; C lives in a tenant house on the 
farm and has children of school age; C has made application 
for school privileges for his children in an adjoining school 
district under the provisions of Section 79-2101. 


“In compliance with Section 79-2102, the County Superin- 
tendent has investigated and found that the facts set forth in 
the petition are correct. In view of the fact that the person 
making the application is an employee of the tenant and not a 
tenant, can the transfer be made? 


“The land owner objects to the transfer and contends that 
the employee, jof his tenant is not entitled to have the transfer 
made. * * 


Section 79-2101, R. S. Supp. 1947, provides a method by which 
children who “reside with their parents or guardians” may obtain 
school privileges in a district other than the district in which they reside. 
Although the effect of such a transfer under Section 79-2103, R. S. 1943, 
is to “place the school taxes, except for the payment of special levies 
for building purposes or existing bonds or interest on the same, of the 
parents or guardians and of the real estate on which they. reside, not 
exceeding a quarter section of land for the year next ensuing, in the 
abjoining district instead of in the district of their residence”. The 
consent of the landowner is not required except for a transfer to or 
from “a city or village school district, however classified, located 
wholly or partly within the boundaries of any city or village.” Section 
79-2108, R. S. 1943. 


The fact that the parent or guardian is an employee of the tenant is 
immaterial. The benefit of the statute extends to children who reside 
with their parents or guardians. It is our opinion that the transfer can 
be made if all other conditions of the statute are satisfied. 


June 3, 1948 
TAX ASSESSMENT VALUATIONS 


Proper Contents Of Notice To Property Owner By Board Of 
Equalization, On Complaint, To Increase The Valuation 


Hon. Herbert T. White, Chairman, Tax Appraisal Board, Court House, 
Omaha: 


We have your request for an opinion concerning the sufficiency of 
the notice sent to the property owner by the County Board of Douglas 
County sitting as a Board of Equalization. You state that the situation 
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arises from the valuation of such properties fixed by your board under 
the 1947 enactment, which valuations were changed by the county 
assessor after your tabulation of classification and appraisal had been 
filed with the county clerk and county assessor. You further state 
that your board filed a complaint with the Board of Equalization as 
to this lower valuation as the act provides. 


The Board of Equalization sent to the owner of the property in- 
volved a notice which appears to be as follows: 


“BOARD OF EQUALIZATION 
DOUGLAS COUNTY, NEBRASKA 
Douglas County Court House 
Omaha 2, Nebr. 

“You are hereby notified that a complaint and recommenda- 
tion have been filed by the Douglas County Tax Appraisal 
Board pursuant to Sec. 77-2509 Nebr. Rev. Statutes Supp. 1947, 
that the assessed valuation for 1948-1949 of your real estate 
described as 
should be changed as follows: 

Assessed Value as Fixed Complaint and Recommendation 


By Assessor of Tax Appraisal Board 
Land Value ______-_ Land Value _____-__ 
Improvements Value Improvements Value 
Total Valuation Total Valuation 


“In accordance with Sec. 77-1504 Neb. Rev. Statutes Supp. 
1947, you are further notified that a hearing on the said assess- 
ment, complaint and recommendation will be held before the 
undersigned Board of Equalization in the County Commissioners 
Room in the County Court House, Omaha, Nebraska, on 

~-, 1948 at __ M 
or as soon thereafter as said matter can be heard, and that said 
Board of Equalization will thereafter and upon hearing and con- 
sidering any evidence that may be adduced, render decision and 
order in the premises. 


Clerk, Board of Equalization of 
Douglas County, Nebraska.” 


We assume that each of these notices sent out were properly filled 
out with the former and proposed valuation, the date of hearing fixed 
and signed by the proper officer. 


There is no doubt that before a valid increase in valuation may be 
made that a proper notice must be given to the interested party or 
parties. Section 77-1504, R. S. Supp. 1947, and the Supreme Court of 
this state held in Rosenbery v. Douglas County, 123 Neb. 803 that the 
provisions of the statute requiring notice were mandatory. 


We do not find any specific provision of the statutes setting forth 
the form of notice to be used or what the notice should contain. In 
Crane Co. v. Douglas County, 112 Neb. 365, the court held that a 
request to a property owner to appear and explain a shortage in a 
former schedule did not constitute such notice as was contemplated by 
the statute and held the increase in valuation by the Board of Equali- 
zation invalid. The case of Brown v. Douglas County, 98 Neb. 299, 
seems to indicate that there must be a complaint made to the Board of 
Equalization and then notice to the property owner before the board 
could make a valid change in the assessed valuation. 
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We think the notice given by the Board of Equalization is in all 
things right and proper and will vest jurisdiction in said board. A 
due notice within the meaning of the statute would be one given to the 
interested party or parties setting out that a complaint had been lodged 
with the Board of Equalization; the fixed assessed value; the proposed 
assessed value; the description of the property; the place where and 
the date and time when a hearing would be held provided the property 
owner is given a reasonable time to prepare; and that said Board will 
hear and consider evidence and enter an order in the premises. 


June 4, 1948 
STATE EMPLOYEES 


Whether They May, In Addition To Salary, 
Accept Jury Fees Or Military Pay For A 
Fifteen Day Period 


Mr. Donald P. Miller, Commissioner of Labor, Post Office Box 1033, 
Lincoln: 


We have received the letter of Mr. John E. Sidner, General Counsel, 
dated May 24 requesting an opinion from this. office. Such letter first 
inquires: 


“L. B. 212 of the 1947 Legislature amended Section 33-138 
to eliminate the provision that no juror should receive compen- 
sation for his services if he is employed and received a salary 
from public funds. Does this amendment permit a salaried 
employee of the state to receive jury fees and full state pay 
for the same period? It appears to us that this was the 
intention of the Legislature. However, in view of Section 81- 
117 which provides that no employee of a state administrative 
department shall be paid for any extra services unless ‘expressly’ 
authorized by law, there is a serious doubt in our mind as to 
whether employees of this department can draw full pay and 
jury pay as well.” 


You are advised relative to such question that the Section 33-138 
specifically provides for payment for persons who serve as jurors. This 
law, prior to L. B. 212 contained the following words: 


«*« * * Provided, however, no juror shall receive compen- 
sation for his services as such, except mileage, if at the time 
of his service he is employed and receiving a salary paid from 
public funds.” 


The wording of the statute providing for jurors pay was not 
changed by the 1947 Legislature except to delete from it the words above 
quoted. Thus by deleting these words, the intention of the Legislature 
appears that persons on public salary should no longer be excluded 
from receiving jury fees. 


Governor Val Peterson on March 25, 1947 returned this bill to 
the Legislature without his approval stating as follows: 


“Under the terms of this bill a public servant receiving 
payment from public funds would be able to serve as a juror 
and collect the $4.00 juror’s fee in addition to his regular 
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salary. Such double payment seems indefensible to me and I 
am, therefore, returning L. B. 212 without my signature.” 


Notwithstanding this objection, the Legislature on April 3, 1947 passed 
the bill over the governor’s objection. 


Section 81-117, R. S. 1943 reads as follows: 


“No head of a department or employee therein employed 
at a fixed compensation, shall be paid for any extra services, 
unless expressly authorized by law. Each head of a department 
shall annually, on or before December 1, and at such other times 
as the Governor may require, report in writing to the Governor 
concerning the condition, management, and financial trans- 
actions of his department.” 


In our opinion, the jury fees provided for under Section 33-138 
constitute pay for extra services expressly authorized by law. The 
title of L. B. 212 contains this quotation: 


“* * * to eliminate the provision that no juror shall re- 
ceive compensation for his services as such, except mileage, 
if at the time of his service he is employed and receiving a 
salary from public funds; * * *” 


The elimination of this provision indicates the intention that persons 
on public salary shall be entitled to their fee for service as jurors and 
it does not appear probable that such affirmative action would have 
been taken by the Legislature if the same result to the employee was 
to be obtained by simply deducting a like amount from his regular 
pay. 


You further inquire as follows: 


“L. B. 414 of the 1947 Legislature provided that state 
employees shall be entitled to a leave of absence ‘without loss of 
pay’ for certain military service not to exceed fifteen days in 
the calendar year. In your opinion, can a state employee draw 
full state pay for this period in addition to any compensation 
which he might receive for his military service? Again refer- 
ring to Section 81-117, it would appear possible that an admin- 
istrative department employee might only be entitled to the 
difference between his military pay and his regular pay as 
L. B. 414 only permits leaves ‘without loss of pay’ and does 
not state that he shall be entitled to ‘full pay’ in addition to 
his pay for such military service.” 


Legislative proceedings for 1947 indicate that L. B. 414 was passed 
by the 1947 Legislature to put the State of Nebraska as an employer 
in line with the United States Government and other employers in that 
attitude which it was hoped would prevail among employers in the 
spirit of continuous preparedness for war. The National Guard and 
other reserve contingents have been hopeful that the members of such 
units would be allowed to participate in training activities for a fifteen- 
day period and that if the employers would suffer their employees to 
absent themselves from duty without reduction of or reduction from pay, 
more substantial interest in the reserve and national guard units could 
be obtained. The statute itself now appears as Section 55-156.01, R. S. 
1947 and provides as follows: 


“All heads of departments, officers and employees of the 
State of Nebraska who shall be members of the National Guard, 
the Officers’ Reserve Corps, the Enlisted Reserve Corps, the 
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United State Naval Reserve, the United State Marine Corps. 
Reserve, or the United States Coast Guard Reserve, shall be 
entitled to leave of absence from their respective duties, without 
loss of pay, on all days during which they are employed with or 
without pay under the orders or authorization of competent 
authority on active training duty or duty with troops or at 
field exercises or for instruction, for not to exceed fifteen days 
in any one calendar year. Such leave of absence shall be in 
addition to the regular annual leave of the persons named. 
herein.” (Emphasis supplied.) 


In our opinion, the words emphasized above indicate the legislative 
intent that a state employee on salary shall be granted fifteen days of 
leave in addition to his annual or vacation leave when engaged in 
such military duties without loss of state pay. We feel that the section 
permits state employees to partake in such military activities and that 
the amount of money which they may receive either as pay or other 
allowances constitute allowances for extra services expressly authorized 
by law within the meaning of Section 81-117. It is, therefore, our 
opinion that full pay from the state would be merited during such 
absences up to the maximum of fifteen days. 


June 5, 1948 
TAX APPRAISAL BOARD’S REPORT 


Evidential Weight Of A Partial Classification And Appraisal 
Of The Property Of A County 


Hon. Herbert T. White, Chairman, Douglas County Tax Appraisal Board, 
Second Floor Court House, Omaha: 


We have your request for an opinion in which you say: 


“The question has also been raised by opponents of the 
Board that unless the Tax Appraisal Board had by March 10th, 
1948, appraised all of the real estate in Douglas County, its 
appraisals could not be used. I might say that of course in 
the limited time and with the limited funds at the Board’s 
disposal our report turned in March 10th this year simply 
covered the main portions of the business section. It was all 
that could be done in that time. It was the Board’s opinion 
that we were obligated to file this report by March 10th and 
that it was not necessary that all real estate be appraised before 
any portion of it could be used.” 


We have carefully examined the act creating the Tax Appraisal 
Board and setting forth its rights and duties. 


Sec. 77-2509 (1), R. S. Supp. 1947, provides in part: 


“The tax appraisal board shall classify all land lying out- 
side of cities and villages * * *.” 


Subsection (2) provides: 


“The tax appraisal board shall appraise all land, town lots, 
or tracts, in the county, including the improvements thereon;” 


Subsection (5) provides in part: 


= 


“The tax appraisal board, on or before March 10 of each 
year, shall file a tabulation of its classification and appraisal 
of property within the county * * *. The tabulation shall list 
the property classified or appraised, state the name of the 
owner thereof, state the class in which the property is classi- 
fied if the same has been classified by the tax appraisal board, 
and shall state the board’s appraisal of the value thereof. * * *” 


You will note that while it is made the duty of the Tax Appraisal 
Board to classify and appraise all land in the county, the word “all” is 
omitted from subsection (5) which requires that a tabulation of its 
classification and appraisal of property within the county be filed. 


Your board was created as a new agency on June 11, 1947, with 
a limited appropriation, and we do not consider from all the terms of 
the act that the Legislature intended that all of the many thousands 
of items of property in the county shall be classified and appraised in 
the space of nine months, for if such was the intent the word “all” 
would have been continued into subsection (5) as quoted above. 


It must be noted that the appraisal of your board is not the actual 
valuation for assessment purposes, that still rests with the county 
assessor and board of equalization. The tabulation of your board by 
subsection (5) is declared to be receivable in evidence, and it seems 
clear that your board’s appraisal of a particular property should be 
entitled to be received in evidence for what it was worth, regardless of 
whether all the property had been classified or appraised. 


June 4, 1948 
WEED ERADICATION DISTRICTS 


Right Of County Treasurer To Make Collection Charges 
Upon Assessment Payments 


Mr. James H. Anderson, Scotts Bluff County Attorney, Gering: 
We have received your inquiry of May 18 in the following words: 


“The question has arisen as to the right of the Treasurer 
of Scotts Bluff County under section 33-114 of the Revised 
Statutes of Nebraska as amended to collect a collection fee 
upon monies collected for the Scotts Bluff County Weed Eradi- 
cation District. Section 2-940 provides that ‘the County Treas- 
urer shall remit the proceeds of such eradication assessment to 
the treasurer of the district immediately upon collection thereof 


“We would like your opinion as to the application of 
Section 38-114 to the funds collected by the Treasurer for the 
Weed Eradication Districts, it being our opinion that they would 
come under the subdivision (1) of said section and would be 
required to pay, or the treasurer required to collect as collection 
fees the amounts provided in said subsection. 


“As the Weed Eradication District are contesting the 
right of the Treasurer to make any collection charge upon 
funds received by him for the District, we would appreciate 
your prompt reply.” 
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An opinion of this office written relative to this matter on August 
15, 1946 appears at page 103 of the 1945-1946 Report of Attorney General. 
Such opinion dealt with the matter under Section 33-114 of the 1943 
Revised Statutes. In 1947 the present section was adopted and reads in 
part as follows: 


“Each county treasurer shall receive for and on behalf of 
the county for services rendered to other governmental sub- 
divisions and agencies, where fees for services rendered by him 
are not otherwise specifically provided, the following fees: (1) 
On all money collected by him for each fiscal year, not over 
six thousand dollars, ten per cent; for all sums over six thou- 
sand dollars and not over ten thousand dollars, four per cent; 
on all sums over ten thousand dollars, two per cent; * * *” 


The law presently provides for the stated percentage deduction to 
be made by the county treasurer on behalf of the county for his services 
rendered to other governmental subdivisions or agencies. It expressly 
provides that this shall be collected unless other specific statutory pro- 
vision is made for the payment to him. 


We have examined Section 2-940 and the other sections, 2-912 to 
2-946.02, R. S. 1947 relative to weed eradication districts. In our 
opinion, under such sections, a weed eradication district.exercises govern- 
mental functions and is definitely made a governmental subdivision and 
agency. It is provided in the law that weed eradication assessments 
may be paid directly to the district treasurer and in such event the 
district would receive the whole payment. However, for some assessments 
which are delinquent, it is necessary to use the county tax collection 
facilities in order to collect. It is our opinion that the provisions of the 
law indicate that the county treasurer shall be paid the statutory 
percentage from funds collected under Section 2-940 and shall remit 
the balance as proceeds to the district as provided by law. 


June 4, 1948 
TAX ASSESSMENTS ON LIVE STOCK 
Herds Scattered Over Several Precinets And School Districts 
Mr. William W. Griffin, County Attorney, Holt County, O’Neill: 
We have your letter of May 25, 1948, which inquires as follows: 


“We have several situations in this County of large ranches 
which extend into several different precincts and school dis- 
tricts. The owners of these ranches and the livestock thereon, 
do not reside on the ranches. It has been the practice of these 
taxpayers to list all of the livestock on these ranches for tax 
purposes in the school district and precinct where the main 
ranch buildings are located, although the livestock is kept and 
raised in other school districts the greater portion of each 
year, and is found in other school districts by the assessors 
at the time of assessing the same. This practice by the tax- 
payer is an apparent attempt to conform to Section 77-1204 Re- 
vised Statutes Nebraska for 1943. 


“Section 77-1204 above quoted, particularly specifies the 
place for assessment in such a situation as between several 


—546— 


townships or precincts, but is silent as to school districts. I 
should appreciate your opinion as to whether or not said Sec- 
tion 77-1204 is applicable on the above facts as concerning 
livestock kept and found in other school districts. 


“If you are of the opinion that Section 77-1204 does not 
apply to such a situation, would you consider it an abuse of 
sound discretion for the Board of Supervisors to determine under 
Section 77-1216 that such livestock should be listed in the 
School District where found by the assessor.” 


We have carefully examined the statutes to which you refer, and 
invite your attention to the wording in the general personal property 
provision, Sec. 77-1202, which reads as follows: 


“Personal property, except such as is required by law to 
be listed and assessed otherwise, shall be listed and assessed 
in the county, precinct, township, city, village and school district 
where the owner resides, except that property having local 
situs, like grain elevators, lumber yards or any established 
business, shall be listed and assessed at the place of such situs.” 
(Emphasis supplied) 


Section 77-1204 omits the specific provisions as to school districts 
in providing for the manner in which livestock and farm property should 
be assessed. No other specific provision for handling such assessment 
as to school districts appears in the statutes so far as we have been able 
to ascertain. It is therefore our opinion that by analogy with the 
provisions of Section 77-1202, Section 77-1204 should be applied to the 
assessment of livestock where the farm lies within more than one 
eShop peel and the manner of assessment therein stated should be 
ollowed. 


We assume that you are familiar with the provisions of Section 
77-1205 regarding assessment of such stock when not connected with the 
farm on which they are found. 


June 5, 1948 
FIRE DEPARTMENT VEHICLES SPEEDING 


Duties And Liabilities Of Firemen In Going To A Fire 
Duties And Liabilities Of Others In Relation To Fire Cars 


Mr. E. C. Iverson, State Fire Marshal, Capitol Building: 


You request our opinion as to the rights of duly authorized volunteer 
fire departments on highways and streets in responding to alarms in 
the country. You cite a case where the chief of a fire department 
responding to an alarm from a farm home, while sounding his siren 
and displaying his red light, was forced into a ditch by a car also going 
to the fire which refused to yield the right of way. As a result, the 
chief was injured, his car was wrecked, and a small child lost his life 
in the fire because of the delay. 


Section 39-745, R. S. 1948, provides that the statutory speed limits 
shall not apply to fire department vehicles when traveling in response 
to a fire alarm, but this exemption does not protect the drivers of 
such vehicles from the consequences of a reckless disregard of the 
safety of others. 
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Section 39-753, R. S. 1948, provides: 


“Upon the approach of any police or fire department vehicle 
giving audible signal by bell, siren or exhaust whistle, the 
driver of every other vehicle shall immediately drive the same 
to a position as near as possible and parallel to the right-hand 
edge or curb of the highway, clear of any intersection of 
highways, and shall stop and remain in such position unless 
otherwise directed by a police or traffic officer until the police 
or fire department vehicle shall have passed. It shall be un- 
lawful for the driver of any vehicle other than one on official 
business to follow any fire apparatus traveling in response to 
a fire alarm closer than five hundred feet, or to drive into or 
park such vehicle within the block where the fire apparatus 
has stopped in answer to a’fire alarm.” 


Section 39-799, R. S. 1948, makes the violation of Section 39-753 a 
misdemeanor, punishable by a fine of not more than one hundred dol- 
lars or by imprisonment in jail for not more than ten days for the 
first offense, with increased penalties for succeeding offenses. 


The case you mention appears to be a clear violation of Section 
39-753. 


June 7, 1948 
PRISONER IN THE PENITENTIARY 


Amount of Good Time Allowable When Employed In Public 
Work Outside The Penitentiary 


Mr. Richard C. Meissner, Chief State Probation Officer, Board of Pardons, 
State House: 


We have your request for an opinion, enclosing a copy of a letter 
from a prisoner, concerning the amount of good time to be allowed to 
any prisoner in the penitentiary when he is employed in public work 
outside the penitentiary. 


Sec. 83-440, R. S. 1943 referred to in the letter from the prisoner 
is a part of an original enactment passed in 1921, and appearing as 
Chap. 285, Laws of 1921 p. 930. The title to this act reads, in part, as 
Ollows: 


“An act to regulate the employment of convicts, to provide 
for the use of convict labor on roads and other public works, 
to provide a procedure therefor, * * *.” 


While the title to an act is not a part thereof, yet it affords a 
guide to the intention of the Legislature in a construction of the vari- 
ous statutes in the act. 


Sec. 9 of the act which now appears as Sec. 83-440, R. S. 1943 reads 
as follows: 


“The amount of good time allowed to prisoners in road camps 
or other places outside of the penitentiary or reformatory 
while engaged in such public work shall be equal to the time, 
day by day, such prisoner shall have served in such camps or 
other places. The usual parole privilege of prisoners serving 
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in such road camps or other places shall not be altered or 
abridged by reason of such service.” 


The revisor of the statutes made some changes in the wording of 
the above section for Sec. 83-440, R. S. 1943 which reads as follows: 


“The amount of good time allowed to prisoners in road 
camps or other places outside of the state penitentiary or re- 
formatory while engaged in public work, shall be equal to the 
time the prisoners shall have served in the road camps or other 
places. The usual parole privilege of prisoners serving in road 
camps or other places shall not be affected by such service.” 


but this revision has not altered the meaning or the legislative intent 
in the light of which it must be construed. 


In the construction of a particular statute recourse may be had to 
the original enactment to determine the legislative intent. See Shandy 
v. City of Omaha, 127 Neb. 407, 255 N. W. 477. Another rule is that 
all acts and parts of acts in pari materia must be construed together: 
See Morrill County v. Bliss, 125 Neb. 97, 249 N. W. 98; City of Lincoln 
v. Janesch, 63 Neb. 707, 89 N. W. 280. 


Chap. 285, Laws of 1921 was a complete act relating to the employ- 
ment of convict labor. Sec. 83-432, R. S. 1948, which was Sec. 1 of 
the act, makes it the duty of the Board of Control to provide labor for 
prisoners but restricts such labor to that provided for by Sec. 83-433 
and 83-434, R. S. 1948. (Secs. 3, 4 of the act) 


Sec. 83-483, R. S. 1948 provides as follows: 


“Whenever the State of Nebraska shall be engaged in the 
construction of any road or other public works, the board, de- 
partment or commission charged with the construction of the 
work may certify to the Board of Pardons a request for such 
number of men as might be used in the construction or the pro- 
duction of material.” 


Sec. 83-484, R. S. 1948 provides as follows: 


“If the Board of Pardons shall deem it advisable, and if 
there are confined in the state penitentiary or reformatory, 
prisoners, who in the judgment of the board, are sufficiently 
trustworthy to be engaged in such an occupation, the board 
shall direct the warden to make available to the department, 
board or commission requesting men, the number of prisoners 
the board may direct, for work. At any time the department, 
board or commission employing such prisoners shall deem it 
advisable to have any of such prisoners returned to the peni- 
tentiary, it may notify the board, which shall immediately cause 
such prisoners to be returned.” 


Sec. 83-438, R. S. 1943 provides as follows: 


“The department, board or commission requesting convict 
labor and the Board of Control may contract as to the wages 
to be paid for such labor, including the amount which the con- 
victs shall receive. The wages shall be paid by the department, 
board or commission charged as a part of the cost of construc- 
tion.” 


It seems clear that the good time allowance provided for by Sec. 
83-440, supra, can only be allowed when all of the provisions of the 
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above statutes have been followed, it therefor becomes a question of 
fact for the determination of the Board as to whether the employment 
of the prisoner has brought him within the provisions of the statute. 


From the statements in the prisoners letter it may well be that he 
is within the provisions of Sec. 83-450, R. S. 1943 which reads as follows: 


“The Board of Control shall grant to prisoners employed 
outside of the prison enclosure, and to prisoners making satis- 
factory progress in the prison school, a diminution of time from 
their sentences, in addition to that provided for in section 29- 
2632. The grants shall be conditioned on good behavior, a cheer- 
ful compliance with rules, diligence in work and fidelity to trust. 
A diminution of time granted under this section shall not exceed 
the rate of one month for each year of the sentence for satis- 
factory progress and attendance in the prison school, and shall 
not exceed the rate of two months for each year to prisoners 
employed outside the prison enclosure.” 


The above was not a part of Chap. 285, Laws of 1921, this act was 
first passed in 1915 and amended in 1937 as a separate act. Its meaning 
is too clear to require construction. 


To summarize: For the benefits of Sec. 83-440, supra, to be avail- 
able to the prisoner it must appear, not only that his labor was performed 
outside the confines of the penitentiary enclosure, but that such labor 
was performed under the provisions of other statutes originally part 
of Chap. 285, Laws of 1921. 


This we think answers both of the questions contained in your letter. 


June 8, 1948 
OLD AGE ASSISTANCE 


Allowing Hospital And Medical Care In Addition To Grants 
Option Of The State To Withhold Contributing Its 75% 
Construction Of L. B. 544, Law 1947 In Re Prorating The 75% And 25% 


Mr. Neil C. Vandemoer, Director of Assistance, Capitol Building: 


You request our interpretation of Section 68-206, R. S, 1943, as 
amended by L. B. 544, as it applies to a situation which has arisen in 
Lancaster County. Section 68-206 was amended by L. B. 544 to provide 
that: 


“Expense for medical, surgical and hospital care may be 
allowed in addition to the grant but only if the expenditure is 
authorized by the county board before the expense is incurred 
and the charges made are approved after the services are 
supplied. In making allowance for medical, surgical and hos- 
pital care in excess of the maximum limit herein provided for 
old age assistance, seventy-five per cent of the amount provided 
for that purpose shall be paid out of state assistance funds 
and the remaining twenty-five per cent shall be paid by the 
county in which the recipient of old age assistance resides.” 


L. B. 544 went into effect on September 7, 1947. Prior to its enact- 
ment the entire medical bill included in old age assistance was paid by 
the state. As an administrative measure, and supported by certain 
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opinions given by this department, the Board of Control issued a bulletin 
under date of July 7, 1947, designated as Bulletin DA-88, which instructed 
county assistance directors that, because of the taking effect of L. B. 
543 and L. B. 544 in September, “all plans for payments of medical 
services incurred under the present standards for medical care should 
be concluded, regardless of proration, and amounts to cover these pay- 
ments in full be allowed in the OAA and ADC payments for August 1947.” 


It appears that notwithstanding the instructions contained in Bulletin 
DA-88, a large number of the medical bills in Lancaster County, which 
had been incurred long prior to September 7, 1947, were not presented 
for payment until after that date. 


Lancaster County takes the position that all bills for medical serv- 
ices performed prior to September 7, 1947, should be paid entirely by the 
state even though the bills were not submitted for payment until after 
September 7th. The Board of Control takes the position that all bills for 
medical services submitted for payment on and after September 7, 1947, 
should be paid twenty-five per cent by the county even though the 
medical services were performed prior to September 7th. Our opinion 
on this point is requested. 


We are informed, that ordinarily the recipient of assistance con- 
tracts for the medical services himself and that no contractual relation- 
ship between the state or county on the one hand and the physician or 
party furnished the medical services on the other hand. Under such 
circumstances the state, in our opinion, is under no legal obligation to 
pay such claims. 


Although the state is not legally obliged to pay such claims, it 
may lawfully do so as a part of its assistance program if it so desires, 
or it may pay a prorata percentage of such claims under such terms 
and conditions as it chooses to make. For example: The state may, if 
it sees fit, pay seventy-five percent of such claims on condition that the 
county pays the remaining twenty-five percent. Again, if the state sees 
fit, it may pay seventy-five percent of each of these claims unconditionally 
without being liable for the remaining twenty-five percent. In short, 
the granting or withholding of this assistance by the state is a matter 
entirely within the discretion of the Board of Control acting through the 
Director of Assistance. and no legal liability arises on the part of the 
state either to pay or to refuse to pay these claims or any part thereof. 


Whether or not the county is legally liable for payment of these 
claims is a matter we are not required to determine. Under Sections 
68-103, R. S. 1943 and 68-104, R. S. Supp. 1947, each county has a legal 
duty to support and furnish medical services to its indigent poor. Under 
the provisions of these statutes, we believe that Lancaster County may 
lawfully pay a part or all of these claims. Whether it may be compelled 
to do so is dependent on the facts of each individual case. 


June 10, 1948 
INHERITANCE TAXES 


U. S. Defense Bonds Held By Deceased And Wife 
as “John Doe or Mary Doe” 
How Bonds Should Be Treated In Computing Tax On The Estate 


Mr. L. L. Pospishil, Colfax County Attorney, Schuyler: 
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We have your letter of June 2 which inquires as follows: 


“An opinion is requested for an interpretation of Section 77- 
2005 of the Revised Statutes of Nebraska for 1943, as amended. 


“John Doe died on April 4, 1947, and his estate is now in 
process of administration. Inheritance tax may be assessed under 
the provision of the above statute. The hearing thereon will be 
held on June 26, 1948. Among the assets to be considered are 
numerous U. S. Defense Savings Bonds held in the name of 
decedent and his wife as follows: ‘John Doe or Mary Doe’, not 
as ‘John and Mary Doe’. These bonds were in the possession of 
the widow at the time of decedent’s death, and at all times since. 
One half of the purchase price therefor was paid each by John 
Doe and Mary Doe. It is contended that these bonds need not be 
considered for state inheritance tax purposes in this estate, even 
under the above statute. 


“The question presented is, just how shall these bonds be 
considered in computing inheritance tax on this estate. It 
would be appreciated if we could have your opinion prior to 
the date of hearing.” 


We assume you have reference to Sec. 77-2002, R. S. Supp. 1947 
which reads as follows: 


“Any interest in property or income therefrom shall be 
subject to tax at the rates prescribed by section 77-2004 to 
77-2006, except property exempted by the provisions of sec- 
tions 77-2007 and 77-2007.01, if: (1) It shall be transferred by 
deed, grant, sale or gift, in trust or otherwise, made in-contem- 
plation of the death of the grantor; (2) intended to take effect 
in possession or enjoyment, after his death; (3) by reason of 
death, any person shall become beneficially entitled in posses- 
sion or expectation to any property or income thereof; or 
(4) held as joint tenants by the decedent and any other per- 
son in their joint names, except such part thereof as may be 
shown to have originally belonged to such other person and 
never to have been received or acquired by the latter from the 
decedent for less than an adequate and full consideration in 
money or money’s worth; Provided, that where such property 
or any part thereof, or part of the consideration with which 
such property was acquired, is shown to have been at any time 
acquired by such other person from the decedent for less than an 
adequate and full consideration in money or money’s worth, there 
shall be excepted only such part of the value of such property as 
is proportionate to the consideration furnished by such other 
person or, where any property has been acquired by gift, bequest, 
devise or inheritance by the decedent and any other person as 
joint tenants and their interests are not otherwise specified 
or fixed by law, then to the extent of the value of a fractional 
part to be determined by dividing the value of the property by 
the number of joint tenants.” 


The facts set forth in your letter are perhaps not sufficient to 
permit a conclusive opinion as to the relationship intended by the bond- 
holders described. However, it is our opinion that the interest of John 
Doe in the bonds is taxable. 


_, The use of the word or between the named co-owners is in accordance 
with the regulations covering issuance of such bonds. This regulation 
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appears last in section No. 315.4, Treasury Regulations, Title 31, U.S.C.A. 
(C.F.R. 1945 Supp., Book 3, P. 3128): 


“§ 315.4 Authorized forms of registration, Series E, and 
general provisions relating to their use—(a) Forms of registra- 
tion. Bonds of Series E may be registered only in the names 
of individuals (natural persons), whether adults or minors, in 
their own right in one of the following forms: 


41) * oe ee ee 


“(2) Two persons; coownership form. In the names of two 
(but not more than two) persons in the alternative as coowners, 
for example: 


“John A. Jones or Mrs. Ella S. Jones. | tig 
No other form of registration establishing coownership is 
authorized. 


(3). % 4 eee 


Similar regulations exist for savings bonds of other series. 


In the general Treasury Regulations for registered bonds appears 
the following at sub-section j, section 306.10, found at page 660, Code of 
Federal Regulations, Volume 8: 


“(j) In names of two or more persons. Where registration 
is desired in the names of two or more persons, the full name 
of each individual should be given, as, ‘John Smith and Mary 
Smith,’ rather than ‘John and Mary Smith.’ In order to provide 
for joint ownership, with the right of survivorship, registration 
may be in substantially the form ‘John Smith and Mary Smith,’ 
or ‘John Smith or Mary Smith,’ or preferably ‘John Smith and 
Mary Smith, or the survivor.’ If registration is in any of the 
above forms, all the persons named must unite in any assign- 
ment if living, and in case of death assignments by the survivor 
or survivors will be recognized upon satisfactory proof of death 
and survivorship. * * *” 


And in the same regulation regarding the assignment of bonds registered 
in the names of two or more persons appears the following at page 672, 
id. 
“306.47 Assignments of bonds registered in the names of 
two or more persons; transfer or exchange into coupon bonds. 
When bonds are registered in the names of two or more persons 
in substantially the form ‘John Jones and Mary Jones,’ or 
‘John Jones or Mary Jones,’ or ‘John Jones and Mary 
Jones, or the survivor,’ the bonds are deemed to be held 
in joint ownership, with right of survivorship, and during the 
lives of the co-owners the Treasury Department will require 
assignments by all in cases of transfer or exchange into coupon 
bonds. * * *” 


While these regulations as to the issuance of bonds may not be 
conclusive as to the relationship of parties holding such bonds, (see 
Sinift v. Sinift, 293 N. W. 841, Iowa 1940) we feel that the use of the 
word or has become a general manner of creating a joint tenancy with 
right of survivorship between co-owners of U. S. Savings Bonds, and 
unless a strong showing is made of an actual contrary intention this is 
the relationship which exists in the case you cite. In such event the 
bonds would properly be listed for inheritance tax purposes in the estate 
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of the deceased with the provision that that part of the bonds paid for by 
the co-owner may be deducted, In the event it is contended that a rela- 
tionship other than that of joint tenants exists, it is still probable that 
the interest of the decedent should be taxed under the provisions of 
subsection 1, as a gift or transfer in contemplation of death, or 2, as a 
transfer intended to take effect after his death. 


June 14, 1948 
MOTOR VEHICLE EXPLOSIVES AND PASSENGER CARRIERS 


Stopping at Street Car and Railway Grade Crossings Within the 
City Limits 


Department of Roads & Irrigation, State House, Lincoln: 


You have requested our opinion as to whether Sec, 39-724, R. S. 
1943 applies to railway grade crossings within the city limits of a 
municipality. 


See, 39-724 provides in part: 


“Except at street railway grade crossings within a muni- 
cipality and at railway grade crossings where a flagman, police 
officer or a traffic-control signal directs traffic to proceed, the 
driver of any motor vehicle carrying passengers for hire, or any 
school bus carrying any school child, or any vehicle carrying 
explosive substances or inflammable liquids as a cargo or a 
part of a cargo, before crossing at grade any track or tracks 
of a railroad, shall stop such vehicle within fifty feet but not 
less than ten feet from the nearest rail of such railroad, and 
while so stopped shall listen and look in both directions along 
such track for any approaching train and shall not proceed 
until he can do so safely; * * *” 


The distinction between “street railways” and “railways” is well 
established. In Lincoln Street R. Co. v. McClellan, 54 Neb. 672, 74 
N. W. 1074, the court said: 


“* * * In the common understanding, a railroad and a 
street railway have always been separate and distinct things. 
One is a graded road over which heavy cars, running on iron or 
steel tracks and usually propelled by steam, carrying passengers, 
freight, and baggage, while the other is exclusively employed for 
the transportation of passengers in cities and is so constructed 
as to interfere but little with ordinary traffic. * * *” 


The statute requires the designated vehicles to stop before crossing 
at grade any track or tracks of a railroad, except at street railway grade 
crossings within a municipality, and at railway grade crossings where 
a flagman, police officer or a traffic-control signal directs traffic to 
proceed. 


It is our opinion that Sec. 39-724, R. S. 1943 applies to railway 
grade crossings within a municipality, and that all vehicles of the class 
designated in the statute must stop at such crossings unless a flagman, 
police officer or a traffic-control signal directs traffic to proceed. 
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June 15, 1948 
DANCE HALLS, ROAD HOUSES, SHOWS, PUBLIC AMUSEMENTS 


Outside City or Village Limits 
Authority of County Board To Revoke a License or To Withhold, 
Without Cause, Renewal of License 


Mr. Frederick H. Wagener, Lancaster County Attorney, Lincoln: 


We have your request for an opinion with reference to the issuance, 
renewal or revocation of licenses granted by the county board covering 
the operation of road houses, dance halls, carnivals, shows, amusement 
parks and other places of public amusement, outside the limits of any 
city or village. 


You specifically ask: 


«“* * * does the county board have the authority, without 
cause, to withhold the renewal of a license to a previous li- 
censee?” 


The authority of the county board to issue such licenses comes 
solely by virtue of the statute, the county board having no inherent 
power to grant, withhold or revoke such licenses. 383 Am. Jur. P. 377; 
Phoenix Carpet Co. vs. State, 22 S. 627 (Ala). 


Sec. 23-813, R. S. Supp. 1947 provides in substance that no one may 
operate any of the named amusement places without first having ob- 
tained a license from the county board. Sec. 23-814, R. S. 1943 provides 
for the filing of a petition with the county clerk praying for such 
license. 


Sec. 23-815, R. S. 1948 provides as follows: 


“Notice of said application shall be published at the ex- 
pense of the applicant for two consecutive weeks in a legal 
newspaper of general circulation in said county and_ precinct, 
giving the time and place at which said application will be con- 
sidered by the county board. After full consideration, and the 
hearing of remonstrants, if there be any, the county board may, 
in its discretion, grant or withhold said license. A renewal of 
such license may be granted upon application and without 
complying with the provisions of this section.” 


Sec. 23-816, R. S. 1948 indicates that the licenses granted are on an 
annual basis. 


You will note that the specific provision of the quoted statute re- 
quires that in the first instance it is only after a full consideration and 
hearing of remonstrants that the county board may in its discretion grant 
or withhold the license. At the expiration of the license a renewal may 
be granted on application and without complying with the provisions of 
the quoted statute. 


We do not think that this statute requires the renewal of a license 
under any or all circumstances; but we believe that a fair interpreta- 
tion will lead to the conclusion that the county board may renew without 
compliance with the statute but may only exercise its discretion to 
withhold after a full consideration and hearing. The only licensing power 
reposed in the county board is that granted by the statute and this power 
must be exercised in the manner provided in the statute. 


You further inquire: 
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«e * * does the county board, either in the granting of a 
new license or in the renewal of one previously granted, have 
the authority to impose such conditions as it may deem neces- 
sary to the regulation of such licensee and licensed place?” 


The general rule, supported by the weight of authority, is found in 
33 Am. Jur. 371, wherein it is said: 


“As a general rule, a state or governmental authority which 
has power to deny a privilege altogether may grant a license 
therefor upon such conditions, not requiring the relinquishment 
of constitutional rights, as it sees fit to impose, and the person 
to whom the license is granted takes it upon such conditions. 
When a license or privilege is granted subject to such rules and 
regulations as may be imposed, the acceptance of the license 
is an acceptance of regulations adopted thereafter; and in such 
a case, a violation of a license is a violation of the terms of its 
grank.** 4” "| 


It seems clear that the authority to license, conferred on the county 
board, carries with it the power to impose conditions or regulations, and 
a licensee who accepts his license under the conditions and regulations 
imposed is bound thereby. Such conditions and regulations, however, 
must not violate any constitutional provision nor may they empower the 
licensee to do that which is otherwise prohibited by statute, and of course 
the licensee must comply with any other state law which is applicable 
to his business. 


You further inquire: 


“Sec. 23-817 provides that the county board has authority 
to revoke licenses upon proper and sufficient notice, where 
the licensee shall be convicted of any violation of any law 
regulating such place of amusement. Would the violation of 
any law by the licensee be construed as the violation of any law 
regulating such places of amusement?” 


Sec. 23-817, R. S. 1943 provides as follows: 


“Any person, association, firm or corporation licensed under 
the provisions of sections 23-813 to 23-816, who shall be con- 
victed of the violation of any law regulating such places of 
amusement shall have his license revoked upon order of the 
county board after notice of such proposed action has been 
given by said board and the licensee has been afforded a reason- 
able opportunity to appear and show cause why such action 
should not be had. Any person violating any of the provisions 
of said sections, for which penalty is not. otherwise expressly 
provided, shall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall be fined not less than ten dollars nor 
more than one hundred dollars, and every day upon which this 
molten shall continue shall be deemed a separate and distinct 
offense.” 


The general rule as to revocation of a license is found in 33 Am. 
Jur. P. 382: 


“A license granted by a board under statutory authority 
cannot be revoked by such board in the absence of statutory 
authority, or some provision in the license itself for revoca- 
tion; and where a statute or ordinance authorizes the revo- 
cation of a license for the causes enumerated, such license 
cannot be revoked on any ground other than the causes specified.” 
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Since the statute authorizing revocation of a license specifies “con- 
viction of any law regulating such places of amusement” as the grounds 
for revocation, such would be the only grounds for which the county 
board could revoke. Since the power to license and the power to revoke, 
reposed in the county board, is purely statutory, and since the statute 
is specific as to grounds of revocation, we cannot interpret the statute 
as granting the county board implied power to revoke for violating any 
law of the state. 


June 15, 1948 
SCHOOL DISTRICTS 


Liability For Teacher’s Salary Upon Voluntarily Closing The School 
Qualifications Of A Voter To Vote At A School Meeting 
Authority To Keep School Open For Some Pupils And 
Contract Education For Others In Another District 


Mr. F. B. Decker, Deputy Superintendent of Public Instruction, State 
House: 


You request our opinion on certain matters as follows: 


“A rural district has contracted with a teacher that holds a 
valid teaching certificate for this coming school year. It is 
now anticipated that at the annual meeting, it will be voted 
to close that school and to contract for the instruction of its 
pupils. This office has ruled that in such instance, the school 
board would be obligated to contract for instruction, but at the 
same time, the school district would be held liable for this 
teacher’s salary if she remained in the district available for 
teaching. We have further ruled that the school board could 
not then contract for a portion of its children and open the 
school for those who desire to remain in the district for the 
reason that this would involve the illegal expenditure of 
school district funds for the necessary expenses involved for 
heat, light, supplies, etc. for the school in the district. In your 
opinion, are we correct in this ruling? 


“A second question involves the question of legal residence 
of certain individuals that plan to attend the annual meeting 
and to vote on questions coming before that meeting. Several 
persons who have not actually resided in that district for a 
number of years, but who have been assessed in that district 
and who have voted at the general and primary elections in 
the precinct, have stated that they have full authority to vote 
in a school election in that district. What is the final determining 

- factor as to the legal voting status of these persons?” 


We shall consider the several questions raised in your letter in the 
order in which they are there presented. 


The respective rights of the teacher and school district would depend 
largely on the facts and circumstances of the case. Assuming that the 
teacher is properly licensed and her certificate has been duly registered 
with the county superintendent (Sec. 79-1338, R. S. 1943) and that all 
statutory and other legal requirements necessary to make the contract 
valid have been met, we believe that the voluntary closing of the school 
will not excuse the school district from damages for the breach of her 
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tontract, and that it must pay the teacher damages for breach of the 
contract. The rule appears to be, however, that the teacher must reduce 
and mitigate these damages by procuring another contract to teach if 
she can reasonably do so. If the district can show that the teacher, 
by the exercise of reasonable diligence, could have obtained another 
contract to teach during the same period, it may thereby reduce or avoid 
its damages. See 25 C. J. S. 505, Sec. 34b; 15 Am. Jur. 428, Sec. 31. 
However, the teacher is not required to take any employment offered to 
her if it is not for the same type of service, or even if it calls for a 
different type of teaching service, or requires her to move to a distant 
community. See Williams v. Robinson, 28 A. L. R. 734 (158 Ark. 527, 
250 S. W. 14) and annotations thereto. If the teacher holds herself 
ready, willing and able to fulfill her contract, and after reasonable 
effort is unable to obtain a similar contract to teach in the vicinity it 
would appear that she is entitled to damages for the breach of the 
contract. 


We believe that you are correct in ruling that the school district 
could not lawfully keep the school open for those children who desire 
to remain in the district and contract with another district for the 
education of those children who do not desire to remain in the district. 
If the district votes to close the school, as provided in Sections 79-138 
or 79-221, R. S. 1948, or Section 79-2112, R. S. Supp. 1947, or by virtue 
of any other statute, it must close the school as provided by the statute 
under which it closes. If the district remains open, the pupils of the 
district must seek their instruction in the school of their home district, 
and the district has no legal authority to contract for their instruction in 
another district. The only exception to this rule that I am able to 
find is in cases where children of school age, who have not yet completed 
the eighth grade, reside more than one and one-half miles from the 
schoolhouse in their own district, and nearer to a schoolhouse in an 
adjoining district, as provided in Section 79-2101, R. S. Supp. 1947, 
et seq. Such students may be transferred to the adjoining district 
provided the statutory requirements have been met. 


A school, however, must either be open or closed. If open for any 
pupil, it is open to all in the district, and the district has no authority 
to contract for instruction of a part of its pupils in another district 
when it is offering the same instruction in its own district. 


You inquire also as to the legal residence of certain individuals 
who plan to attend and vote at the annual meeting, and who have been 
taxed in the district and voted in the general and primary elections, 
but have not actually resided in the district for a number of years. 


Section 79-204, R. S. 1943 prescribes the qualifications of a voter 
at a district meeting as follows: 


“Every citizen of the United States, male or female, who 
has resided in the district forty days and is twenty-one years 
old and who owns real or personal property that was assessed 
in the district in his or her name at the last annual assessment, 
or whose spouse owns real or personal property that was assess- 
ed in the name of said spouse in the district at the last annual 
assessment, or who has children of school age residing in the 
district, shall be entitled to vote at any district meeting or 
school election held in any district, village or city; Provided, 
all electors at school elections held in cities where registration 
of voters in required shall comply with the provisions of such 
registration law before they shall be entitled to vote.” 
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Section 32-782, R. S. 1948, prescribes the following rules for determin- 
ing the residence of a voter at a state or municipal election: 


“(1) That place shall be considered and held to be the 
residence of a person in which his habitation is fixed, without 
any present intention of removing therefrom, and to which, 
whenever he is absent, he has the intention of returning; (2) 
a person shall not be considered or held to have lost his residence 
who shall leave his home and go into another territory or state 
or county of this state, for temporary purposes merely, with 
the intention of returning; Provided, six months’ consecutive 
residence in this state shall be necessary to establish a resi- 
dence within the meaning of section 32-102; (3) a person 
shall not be considered and held to have acquired a residence 
in any county of this state into which he shall have come for 
temporary purposes merely without the intention of making it 
his residence; (4) if a person removes to another territory or 
state, intending to make it his permanent residence, he shall 
be considered and held to have lost his residence in this state; 
(5) if a person removes to another state or territory, intending 
to remain there for an indefinite time and as a place of present 
residence, he shall be considered and held to have lost his 
residence in this state, notwithstanding he may intend to return 
at some future period; (6) the place where ‘a married man’s 
family resides shall generally be considered and held to be 
his residence; but if it is a place of temporary establishment 
only, or for transient purposes, it shall be otherwise; (7) if a 
married man has his family fixed in one place, and he does 
business in another, the former shall be considered and held to 
be the place of his residence; (8) the mere intention to acquire 
a new residence, without the fact of removal, shall avail nothing, 
nor shall the fact of removal without intention; and (9) if a 
person shall go into another territory or state, and while there 
shall exercise the right of citizenship by voting, he shall be 
considered and held to have lost his residence in this state.” 


We believe that the rules prescribed in Section 32-732 are applicable 
ts determine the residence of persons voting in a meeting of the school 
istrict. 


: June 17, 1948 
CONDITIONAL SALE CONTRACT 


Criminal Liability Of Vendee To Sell Property Without 
Consent of Vendor Before Price Paid In Full 


Mr. W. H. Line, Sherman County Attorney, Loup City: 
You write: 


“I would appreciate your opinion as to whether there is 
any statutory provision making it a crime for the vendee in a 
conditional sale contract to sell the property purchased under 
such contract and to convert the proceeds to his own use without 
foe creel of the vendor before the purchase price is paid 
in full. 


We do not find any statute which specifically makes it a crime 
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for the vendee in a conditional sale contract to sell the property pur- 
chased under the contract without the consent of the vendor, and before 
the purchase price is paid in full, and convert the proceeds to his own 
use. 


As you suggest, Section 69-303, R. S. 1943, is limited to removal of 
such property from the county and does not forbid the sale of the 
property. Section 69-109 is limited to sale of mortgaged property and 
ean hardly be construed to include property covered by a conditional 
sale contract. Section 28-540 relates to conversion by a bailee and 
would not apply to the facts you mention. 


It occurs to us, however, that the situation you describe might very 
well be construed as a transfer of property with intent to cheat or 
defraud a creditor which is a crime under Section 28-1201, R. S. 1943. 
The facts might also justify a criminal prosecution under Section 28- 
1207, R. S. 1947, forbidding the obtaining of money or property by 
false pretenses. The vendee in the conditional sale contract would 
almost necessarily represent that he is owner of the legal title to the 
property in order to sell it and he would thereby be guilty of obtaining 
the sale price by false pretenses. We suggest that you examine these 
statutes as to their possible applicability to the facts of the case you 
present. 


June 17, 1948 
HIGHWAYS AND STREETS 


Question Whether A Street Of A Former Farmstead 
Project Is Now A Public Road 


Mr, Robert V. Denney, Jefferson County Attorney, Fairbury: 
We have your letter of June 12 which inquires as follows: 


“A question has been submitted to me as County Attorney 
of this county which involves the definition of the term ‘lawful 
public road’, the facts are substantially as contained in the 
inclosed letter from the United States Department of Agriculture; 
which briefly shows that there was a farmstead project started 
in this county a number of years ago, the government laying 
out the roads and dedicating the roads to the public, then sell- 
ing the property to different purchasers. 


“There is one road lying between two of these lots, 40 
feet in width, about 200 yards in length, which comes off a main 
road and runs between the two properties, and then ends with- 
out joining any other road. The adjoining property owners 
have been disputing over the rights to this road; one claiming 
that since the county has never accepted this as a road, that 
he owns to the center of it and he has placed obstructions 
including posts set in the ground, shutting off half of this road. 
The other owner claims that it is a lawful public road and that 
it is a violation of Section 39-716, R. S. Nebr. 1943 which 
prohibits any person from obstructing a public road. This 
man requests that a criminal prosecution be filed for violation 
of this statute. 


“Would you please give me an opinion as to whether or 
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not this statute has been violated or any other statute under 
the facts outlined in this letter and the inclosed letter attached 
herewith.” 


Enclosed with your request was a letter from the Solicitor of the 
United States Department of Agriculture dated May 28 which made 
further explanation about the platting of the farmstead project mentioned 
in your letter. The following is a partial quotation from this letter: 


«“* * * We are also advised * * * that the road has not 
been made a part of the county highway system but that it 
has been maintained by township road authorities and used by 
the public. * * *” 


A public road is defined in Section 39-101, R. S. 1943 as follows: 


“All roads within this state which have been laid out in 
pursuance of any law of this state, and which have not been 
vacated in pursuance of law, and all roads located and opened 
by the county board of any county and traveled for more than 
ten years, are hereby declared to be public roads.” 


One way in which roads may be laid out pursuant to laws of this 
state is by dedication in the manner described in Section 39-147 and 
89-148, R. S. 1943. Such roads are known as consent roads, and the 
ordinary way for them to become designated as public roads is for the 
county board to make an order establishing them as such. The case of 
Streeter v. Stalneker, 61 Neb. 205, 85 N. W. 47, holds that the acceptance 
of a plat or dedication of a road area may be shown by the acceptance 
of the public itself as well as by the acceptance of public authorities. 
In that case the court stated as follows: 


“« * * What the Hamilton County authorities did was 
perhaps insufficient to show the establishment of a road under 
the general road law, but was enough, we think, to indicate an 
acceptance of the government’s bounty, and that is all that 
was required to create an easement. * * * In this case there 
was not only evidence of user, general and long continued, but 
also proof that the public authorities had assumed control 
over the road and had worked and improved a portion of it. 
Both facts were competent evidence tending to show an accept- 
ance of a dedication.” 


To the same effect is Cassidy v. Sullivan, 75 Neb. 847, 106 N. W. 847. 


In another case, Lyons v. Mullen, 78 Neb. 151, 110 N. W. 743, the 
court held that the acceptance of a grant of land to a county for road 
purposes may be shown by proof that the public authorities afterwards 
assumed control of it and improved a portion of it and that it was used 
by the public as a ‘highway. In that case a private owner had granted 
a strip of land to the county for a road and attempted to retake posses- 
sion and use of the area when another county road was made nearby. 
The case held that although the grant was never accepted by formal 
county board action, it had become a public road by reason of the 
exercise of authority over it in improving’and maintaining it and that 
the use of it by the public as a highway was sufficient to show that it 
was accepted. 


It is our opinion, therefore, that a question of fact exists in the 
situation you present as to whether the property dedicated to the public 
as a street or road has become a public road. It is our opinion that 
prosecution would lie under Section 39-716, R. S. 1943 or under Section 
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39-708, R. S. 1943 for the obstruction placed by the adjoining owner in 
the road and that the question of fact could be determined in the court 
before whom this prosecution is conducted. (See Lydick v. State, 61 
Neb. 309, 85 N. W. 70). 


June 19, 1948 
TAX ON AIR CARRIERS’ FLIGHT EQUIPMENT 
Rate, Time Of Levy, Due Date, Rate Of Interest On Delinquent Taxes 
Hon. Robert M. Armstrong, State Tax Commissioner, State House: 


We have yours of recent date requesting an opinion in which you 
say: 


“Will you please read Section 2 of Chapter 266, Session 
Laws of Nebraska for 1947, entitled, ‘An act to provide for the 
taxation of air transportation carriers and to authorize the 
levy of a tax on flight equipment of such carriers.’ After having 
read the act and specifically Section 2, will you please advise 
me what rate of tax is to be imposed upon the value of flight 
equipment of the air carriers as stated in the first line of said 
Section 2. When is the tax to be levied, when is it due, when 
does it become delinquent, and what rate of interest is to be 
charged upon delinquent taxes?” 


Sec. 3 of this act, which now appears as Sec. 77-1246, R. S. Supp. 
1947, provides: 


“Real property and personal property, except flight equip- 
ment, of an air carrier shall be taxed in accordance with the 
applicable laws of this state.” 


We find that “flight equipment” is defined in Sec. 77-1244, R. S. 
Supp. 1947: 


“(3) The term ‘flight equipment’ means aircraft fully 
equipped for flight;” 


Sec. 2 of the act which now appears as Sec. 77-1245, R. S. Supp. 
1947, provides in part as follows: 


“Any tax upon or measured by the value of flight equipment 
of air carriers incorporated or doing business in this state shall 
be assessed and collected by the Tax Commissioner, * * *,” 


Then follows a formula to be used in evaluating flight equipment as such. 
The act itself is very short, the above quotations are all of the 
pertinent parts thereof. 


We think, insofar as flight equipment is concerned, that the act is 
so vague and indefinite as to be unenforcible. 2 


First of all there is nothing in the act to indicate what rate of 
taxation should be used and without the rate, or some means of ascer- 
taining the rate, no officer has any means of knowing what levy should 
be made or the amount of tax to be collected. 


This act seeks to impose on the Tax Commissioner, and we assume 
the reference is to State Tax Commissioner although the act doesn’t use 
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the proper title, new and additional duties without provision for en- 
forcement; we find no general authority for the State Tax Commissioner 
to collect taxes; his office is not equipped with the books and records 
necessary to perform this duty; neither do we find authority for the 
State Tax Commissioner to issue tax receipts; presumably if he did 
collect the tax under the act he would remit it to the State Treasurer, 
but the act doesn’t say so; nor is there any mention of local taxing 
subdivisions or disbursement of the tax money when and if collected. 


Under the authority of Hatcher & Co. v. Gosper County, 95 Neb. 
543, 145 N. W. 993, it is made the duty of the taxpayer to promptly 
furnish, when requested so to do, information as to the character, amount 
and value of his property. With such information from the air carriers 
and applying the formula set forth in the act it would not be difficult 
to ascertain the value, for the purpose of taxation, of flight equipment, 
but this would be of no moment in the absence of the rate to be applied. 


Specific tax statutes control over general tax statutes, Massey-Harris 
Co. v. Douglas County, 143 Neb. 547, 10 N. W. 2d 346, and special tax 
statutes are to be strictly construed, Union Pacifie R.R. Co. v. Troupe, 
99 Neb. 73, 155 N. W. 230. Strictly construed this act does not measure 
up to the requirement of definiteness and certainty. You will note the 
words: “Any tax upon or measured by etc.” which seem to indicate 
something further need be done or some legislative direction be given 
in the future. 


We cannot avoid the conclusion that if this act be given force and 
effect it amends, modifies and impliedly repeals any number of statutes 
already existing at the time of its enactment, and this offends against 
the Constitution of this State unless such act is complete in itself. That 
this is not an act complete in itself is amply demonstrated by the ob- 
jections voiced herein. 


In 1 Cooley on Taxation 3rd ed. P. 557, it is stated: 


“There cannot be an imposition of a tax without the amount 
or rate being fixed. An undetermined tax is in law no tax. * * * 
The amount of a tax need not, however, be prescribed by statute, 
for if it is determinable by a mere act of computation, the 
ascertainment of it is ministerial or executive, and not legis- 
lative. * * *” 


The same rule is announced in 51 Am. Jur. P. 621. 


A comparable situation is found in the assessment of rolling stock 
of railroads, but in that case specific statutory direction as to procedure 
is given. Chap. 77, Art. 6, R. S. 1943. While the State Board of 
Equalization makes the assessment, a certificate thereof is sent to 
the local taxing authorities and the collection of the tax is made at 
the county level the same as any other tax. 


Such directions are completely lacking in the act before us, we 
have nothing but the naked statement that any tax based on the value 
of flight equipment shall be assessed and collected by the Tax Com- 
missioner. We think this act is so vague, indefinite, ambiguous, con- 
fused and obscure as to be unenforcible, and in addition very probably 
offends against Art. III, Sec. 14 of the Constitution as it is not an inde- 
pendent act purporting to cover the entire subject of legislation and 
complete in itself. 
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June 22, 1948 
DECEDENT’S ESTATE SALE OF REAL ESTATE AT AUCTION 


Auctioneer Employed To Assist Must Be A Qualified 
Real Estate Broker Or Real Estate Salesman 


Mr. A. F. Alder, County Attorney, Taylor: 


You state that in many instances during the process of the settlement 
of estates of deceased persons where there is no will granting authority 
to sell or license granted by the district court, the heirs at law call a 
public sale and such real estate is sold at public auction, all of the 
heirs at law executing a deed to the highest bidder. You inquire whether. 
or not an auctioneer who does not have a real estate broker’s license 
ean assist in procuring bids at such auction. 


Section 81-872, R. S. 1948, provides in part: 


«cs * * The provisions of this act, however, shall not * * * 
(d) be held to include, while acting as such, a receiver, a 
trustee in bankruptcy, an administrator or executor, any per- 
son selling real estate under order of any court, a trustee under 
a trust agreement, deed of trust or will, or an auctioneer, 
employed by a receiver, trustee in bankruptcy, administrator, 
executor or trustee, to aid and assist in conducting a public 
sale held by any such officer.” 


It is our opinion that the exceptions above set forth were intended 
to apply to cases where the parties mentioned are acting under judicial 
authority. In the case you mention, the heirs at law are selling their 
property in advance of final settlement of the estate, and although the 
administrator may aid in the sale, he is acting in the capacity of an 
agent of the heirs at law and not as an officer of the court, and there- 
fore an auctioneer employed to assist in such sale must be a duly 
qualified real estate broker or real estate salesman. 


June 21, 1948 
COUNTY COMMUNITY HOSPITAL 


$75,000 Bond Issue Approved By Election, Is Found 
Inadequate To Complete The Construction And The Equipment 
Authority, Manner And Procedure To Raise Additional Funds 


Mr. Charles A. Chappell, County Attorney, Kearney County, Minden: 
You have requested our opinion as follows: 


“Our county has established a County Community Hospital 
and voted bonds in the amount of $75,000 for the construction, 
acquisition and equipment of the same. A _ portion of this 
$75,000.00 has been expended in the purchase of a hospital which 
is now operating and the balance of the original bond issue 
will be expended in future construction. 


“It now appears that the original bond issue will not com- 
plete the construction and equipment of the hospital. 


“Section 23-343.07, Rev. St. 1943, as amended, provides that 
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the County Board in counties in which a County Community 
Hospital has been established as provided in Section 23-343, 
may, by a majority vote of the board, issue and sell bonds of 
the county in such sums as the County Board may deem advisable 
to defray the cost of improvements or additions thereto and 
equipment, and further provides that such bonds shall not 
exceed the amount authorized for improvements, additions, or 
equipment in Section 23-343.03. 


“This provision would authorize the issuance of bonds not 
exceeding in amount $37,500.00. 


“Is the County Board authorized to issue and sell these 
bonds without the question of their issuance and sale being 
submitted to the voters of the county?” 


Section 23-348, R. S. Supp. 1947, authorizes the issuance of bonds 
for “the construction or acquisition’ of a county community hospital 
after approval by majority vote at an election. Section 23-343.03, R. S. 
Supp. 1947, authorizes the construction of improvements and additions 
and the purchase of additional equipment “After the original construc- 
tion of a county community hospital, as provided in section 23-343”, not 
to exceed fifty per cent of the cost of the original building or building 
and equipment. Section 23-343.07, R. S. Supp. 1947, authorizes the 
county board to issue county bonds to defray the cost of improvements, 
additions, and equipment, not to exceed the amount authorized in Section 
23-343.03. 


In a previous opinion (ante p. 520), involving the original bond is- 
sue, we said: 


“The authorization given the county board by the vote of 
the people was ‘for the construction or acquisition of a County 
Community Hospital and to purchase suitable equipment for 
same’. The question then simmers down to whether the hospital 
and equipment presently acquired is such a hospital as could 
reasonably be said to have been within the contemplation of 
the county board and the people at the time the vote of authori- 
zation was given. If it is not, then we think the board has full 
authority to proceed as planned. % 


“Such an expenditure could not be said to be for an illegal 
or unlawful or unauthorized purpose nor would it be a diver- 
sion of the fund raised by the bond issue and sale, instead, it 
would be for the specified purpose for which the fund was 
created for until the hospital has been acquired, constructed, 
and equipped to such an extent that it could reasonably be said 
to be that which was within the contemplation of the voters when 
the authorization was given, the purpose for which the fund 
was created has not been fully accomplished.” 


Assuming that the hospital and equipment presently acquired is not 
the project that was contemplated by the voters at the time the $75,000.00 
bond issue was approved, then a county community hospital has not 
been established as provided in Section 23-343. The finance and con- 
struction of improvements and additions under Section 23-343.03 and 
Section 23-343.07 is therefore not authorized at this time. 
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June 22, 1948 
COUNTY ROAD FUNDS 


The Sources And Possibilities of Consolidating These Funds 
Proper Allocation Of The Road Funds Among The Road Districts 


Mr. Joseph Ach, County Attorney, Saline County, Friend: 
You have requested our opinion as follows: 


“1, The County Treasurer of this County maintains on 
his records a ‘County Road Fund’ and also a ‘County Highway 
Fund’. I am unable to find in the Statute any provisions for 
more than a ‘County Highway Fund.’ Is there any reason why 
these funds could not be consolidated into one fund known as 
the ‘County Road Fund’? 


“2. The County Treasurer maintains what is called a 
‘Permanent Road Fund’ to which he has been crediting the inheri- 
tance taxes pursuant to direction by the county board. It 
appears to me that the county board directs the distribution of 
inheritance tax funds in accordance with Sections 77-2032 and 
2038, R. S. N. 1943. If the board directs it to be used for 
roads, could it not be credited to the county road fund and 
thereby abolish the ‘Permanent Road Fund’, 


“3. Due to unusually heavy expenditures as the result of 
heavy snows last winter and damage caused by floods this spring, 
the County Road Fund allocated to one of the Commissioner 
Districts will be insufficient for the balance of the fiscal year. 
Does the County Board have authority by virtue of section 23- 
334 R. S. N., 1948 to transfer funds from the unexpended bal- 
ance of the General Fund into the County Road Fund for this 
Commissioner District? 


“4, Saline County has three Commissioner Districts, one 
district having about 6/16 of the total road mileage of the 
county, one having about 7/16 of the total road mileage of 
the county, and the third having about 3/16 of the road mileage 
of the county. According to Section 39-237, R. S. N. 1943, 
the County Road Fund should be divided equally among the 
commissioner districts and expended for the general benefit of 
the roads in the district. However, Section 39-288 R. S. N., 
1943 provides that there shall be expended in each Road District 
of the County such percent of the total County Road Fund as 
the percent which the County Road mileage of each district 
bears to the total County Road mileage of the County. Under 
those circumstances, I am unable to figure out just how the 
County Road Fund can be divided equally among the Com- 
missioner Districts and yet expended according to Section 39- 
238 R. S. N., 1943.” 


1. Your letter fails to indicate the source of the funds now contained 
in the “county road fund” and “county highway fund”. If the funds in 
question are not restricted so far as their use is concerned, and both 
funds may be used for general road purposes, then the funds may be 
consolidated. 


2. Section 77-2032, R. S. 1948, authorizes the use of inheritance 
tax moneys for general fund purposes, relief purposes, or for “the 
improvement of county roads to be built without the corporate limits of 
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any city or village”. Section 77-2033, R. S. 1943, specifically provides 
that the inheritance tax moneys to be expended for improvement of the 
county roads described in Section 77-2032 shall be kept in a “special fund”. 


3. Although Section 23-334, R. S. 1948, authorizes transfers from 
the county general fund into any other county fund, the county budget. 
act prohibits expenditures not provided for in the budget. Section 23-916, 
R. S. 19438. A copy of an opinion dated April 19, 1948, relating to 
such expenditures is enclosed herewith. 


4. Sections 39-237 and 39-238, R. S. 1943, were originally enacted 
as one section of an act of 1879. Laws of 1879, Sec. 76, p. 188. In 
1901 the section was amended in part to read as follows: 


“* * * One-half of all moneys paid into the county treasury 
from the several road districts in discharge of road tax shall 
constitute a county road fund which shall be divided equally 
between the commissioner districts and shall be at the disposal 
of the county commissioner in his district for the general benefit. 
of the county roads therein; * * *.” 


In 1929 this section was again amended in part to read as follows: 


«* * * One-half of all moneys collected as road tax shall 
constitute a county road fund which shall be divided equally be- 
tween the several commissioner districts, to be expended for the 
general benefit of the roads of said district; * * *. There shall 
be expended in each road district of the county such per cent 
of the total county road fund as the per cent which the county 
road mileage of each district bears to the total county road 
mileage of the county. * * *” 


It is our opinion that Section 39-238 controls over Section 39-237 
to such extent as they may be in conflict, and that the expenditure of 
the county road fund shall be divided pro rata dmong the road districts 
of the county according to the county road mileage in each district. 


June 23, 1948 
FIRE PROTECTION RURAL DISTRICT 


Organization Petition Requires Sixty Percent Of Taxpayers 
And A Majority Of The Electors 


Mr. Robert L. Haines, County Attorney, Buffalo County, Kearney: 


You have requested our opinion as to the signatures required for 
petitions to organize a rural fire protection district under Article 4, 
Chapter 35, R. S. 1943. 


Sec. 35-401, R. S. 1943, provides that “A majority of the electors” 
are authorized and empowered to organize a rural fire protection dis- 
trict. Sec. 35-402, R. S. 1943, provides that “sixty per cent of the tax- 
payers” shall present a petition to the county clerk. Sec. 35-403, R. S. 
1943, provides that the county clerk shall certify that “a majority of 
the voters” have signed the petition. 


The above sections authorize any taxpayer of the district to sign 
the petition. After at least sixty per cent of the taxpayers of the dis- 
trict have signed the petition, it may be presented to the county clerk, 
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who then verifies that a majority of the voters have signed the petition. 
We concur in your opinion that the statute requires the petition to be 
signed by sixty per cent of the taxpayers and a majority of the electors. 


June 23, 1948 
SCHOOL DISTRICT FOR RURAL HIGH SCHOOL 


Dissolution And Manner Of Disposition Of School 
Site and Buildings 


Mr. Keith Hopewell, County Attorney, Tekamah: 
We have your letter of June 14 which inquires as follows: 


“A rural high school district situated in this county is 
dissolving. It is possessed of real estate and buildings, being 
the school site and school house. 


“The rural high school district was made up of three rural 
school districts. A question has arisen as to the manner of 
disposition of the school site and buildings. 


“Section 79-819, R. S. Nebr. 1943 as amended states as 
follows: 


«« * * The board of trustees shall wind up the business 
and affairs of the district on the first Monday of July 
following the vote to discontinue and dissolve the rural 
high school and rural high school district. It shall at such 
time convey title to all lands and buildings vested in the 
rural high school district to the separate district or dis- 
tricts in which the lands and buildings are situated, * * *’ 


“The real estate and buildings are situated entirely in one 
of the three districts making up the high school district. 


“My question is should the land and buildings be conveyed 
to the one district or to all three districts as tenants in common. 
The latter method makes it extremely awkward to handle—on 
the other hand title is the high school district and the funds 
for the purchase was received from the three districts in that 
all the property of the three districts were taxed. 


“Your opinion on the proper interpretation of the above 
question would be appreciated.” 


We have carefully considered the provision of law to which you 
refer. It provides that when a rural high school district dissolves, the 
district shall convey the real estate which it owns to the separate district 
or districts, in which the real estate is situated. We are unable to 
ascribe any other meaning to this wording than that the land and build- 
ings actually situated in one of the participating districts shall be con- 
veyed to that separate district. The selection of the word “separate” 
seems unequivocally to make this provision. It appears that the law 
provides that if a rural high school district owns land and buildings in 
more than one district upon dissolution, the land in each of such separate 
districts shall be conveyed to the separate district in which it is situated. 


While this may result in a windfall or perhaps an unjust enrichment 
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of that district in which the land and buildings happen to be, it appears 
to be the clear provision of the law that this occur. We have carefully 
examined other provisions of the law which might be pertinent, and we 
find no statute under which the remaining districts could require any 
interest in the land to be conveyed to them. 


June 238, 1948 
COUNTY FARM BUREAU EXTENSION WORK 


Question Whether County Support Depends Upon 
Continued Support From Federal And State Governments 


Mr. F. J. Schroeder, County Attorney, Frontier County, Curtis: 
You have requested our opinion as follows: 


“There has been a farm bureau operating in Frontier 
County, for quite a number of years, and until recently it has 
received support from the Government, or the State, in addition. 
to money from the county. 


“Recently, I am informed, the State or Government, has 
discontinued its support for the bureau. My question is whether 
the county is obliged to continue its contribution or whether 
the right of the bureau to receive any money from the county 
depends on its recognition by the State or Government in giving 
support to the bureau.” 


Article 16 of Chapter 2, R. S. 1948 provides for extension work to 
be carried on through organizations of farm operators in cooperation. 
with the College of Agriculture of the University of Nebraska and the 
United States Department of Agriculture. Section 2-1604, R. S. Supp. 
1947 provides in part: 


“Tf on or before September 1 of any even-numbered year, 
a petition is filed with the county clerk containing the names 
of twenty per cent or more of the ‘farm operators’ of any county 
or counties as determined by the last available federal census 
comprising a district under sections 2-1601 to 2-1607, asking 
the submission to the voters of the question of whether there 
shall be county funds appropriated for the continuance or 
support of county agricultural extension work in said county 
or district beginning on January 1 after the filing of said petition, 
it shall be the duty of the clerk of said county to have placed 
upon the ballot at the election following the filing of said 
petition the question, ‘Shall an appropriation be made annually 
from the general fund of the county for the support of agricul- 
tural extension work?’ 


Yes [ ] No [ J 


If a majority of the votes cast on this question are opposed. 
to such appropriation, then the county board shall deny the 
appropriation, If a majority of the votes cast on this question 
are in favor of the appropriation, then the county board shall 
annually set aside in the general fund of the county an amount. 
equal to the county extension budget; Provided, that such sum 
shall not exceed an amount equal to a three-tenths mill levy on 
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the assessed valuation nor more than twenty-seven hundred 
dollars in counties having a population of not more than eight 
thousand inhabitants; thirty-five hundred dollars in counties 
having a population of more than eight thousand inhabitants 
and not more than fifteen thousand inhabitants; five thousand 
dollars in counties having a population of more than fifteen 
thousand inhabitants and less than thirty-five thousand in- 
habitants; and ten thousand dollars in counties having a popu- 
lation of thirty-five thousand inhabitants or more. As claims 
are approved by the board of directors and filed with the county 
clerk, the county board shall order warrants to be drawn upon 
the general fund of the county in payment of such claims. 
It is further provided that in counties where extension work 
is being conducted in accordance with sections 2-1110 to 
2-1117, C. S. Supp. 1937, which has been repealed, the county 
board shall continue to appropriate funds for the continuance 
of extension work until such support is denied by vote as 
provided for in this section. * * *” 


Although the statute does not expressly make the obligation of 
the county depend upon continued support from the federal and state 
governments, it is our opinion that if the county extension work has, 
in fact, been discontinued, then the county’s statutory obligation to 
support such extension work has automatically terminated. 


June 25, 1948 
SCHOOL DISTRICTS UNDER ART. 3 AND ART. 6 
Limitation On Aggregate School Tax Levy For General Purposes 
Mr. John M. Neff, County Attorney, Lexington: 
We have yours of June 23 in which you say: 


“Under Section 79-212, Revised Statutes of Nebraska, 1947 
Supplemental, after the first section fixing an eight mill levy 
on the actual valuation, provides further, ‘that there shall be 
no restriction on the amount of taxes to be levied for the fiscal 
years ending June 30, 1948 and June 30, 1949’. The 1945 legis- 
lature passed a similar law, but instead of the period after the 
last date as above quoted, a comma was used and the latter 
part of the section provided for the method of increasing the 
levy which under the 1945 session laws would clearly indicate 
it would be necessary to have 60% of the votes cast at an 
election to be held for that purpose. 


“Since the 1947 legislature omitted the comma and put 
the period in place of the comma and omitted the word and, 
we desire to know if that would mean that there would be no 
limit upon the levy on a school district such as classified in 
this section, and that any levy exceeding the eight mills could 
be made at a general district meeting instead of at a special 
election called for that purpose.” 


There were two bills introduced in the 1947 session of the Legisla- 
ture, L. B. 385 and L. B. 301, both of which sought to relieve school 
districts hampered by mill restrictions on the levy that could be made. 
They were both amendatory of Sec. 79-212, R. S. Supp. 1945, the pertinent 
part of which reads as follows: 
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“* * * Provided, that a levy not exceeding twenty-two mills 
for the fiscal years ending June 30, 1946 and June 30, 1947, 
and thereafter not exceeding twenty mills, * * *,” 


L. B. 385 was enacted in May 1947 but later in the session L. B. 
301 was amended to include the present provisions; and Sec. 79-212, 
R. S. Supp. 1945 and L. B. 385 were specifically repealed. Sec. 3 of 
L. B. 301 now appears as Sec. 79-212, R. S. Supp. 1947, the pertinent 
part of which reads as follows: 


“The aggregate school tax levied for general school purposes 
in school districts organized under section 79-301 to 79-311 
and 79-601 to 79-616, shall in no event exceed eight mills on 
the dollar of the actual valuation of such districts; provided, 
that there shall be no restriction on the amount of taxes to 
be levied for the fiscal years ending June 30, 1948 and June 380, 
1949. Thereafter a levy of not exceeding twenty mills * * *.” 


We think the legislative intent is clear that until the end of the 
1949 fiscal year permission was granted to school districts of the specified 
class, Article 3 and Article 6, to vote whatever sum that the annual 
meeting determined to be necessary without a mill ceiling; this amount. 
is certified to the county clerk and the county board, acting ministerially, 
makes the proper tax levy to raise that amount. See Sec. 79-608, 79- 
608.01, 79-608.02 and 79-609, R. S. Supp. 1947, for example. 


The terms of the act are clear and unambiguous and according 
to the words, the general accepted meaning thereof, we can come to no 
other conclusion. 


It seems equally clear that after the 1949 fiscal year, the annual 
meeting may not, unless this act is again amended by the 1949 legis- 
lative session, vote a sum which would require a levy of more than 
eight mills to raise. This limit of eight mills may be exceeded by 
twelve additional mills by a vote of sixty percent of the votes cast at. 
an election or meeting called for that purpose. The overall limit 
being twenty mills. 


June 29, 1948 
SCHOOL DISTRICT APPROACHING A BOND ELECTION 


Persons Temporarily Transferred From The District 
Will Such Persons Be Elegible To Vote 
Will Their Property Be Subject To Assessment For The Bond Issue 


Hon. Wayne O. Reed, Superintendent of Public Instruction, State Capitol 
Building: 


We have your request for an opinion in the following words: 


“Several individuals are transferred under the provisions 
of School Law 79-2101 from a school district that will vote on 
the issuance of school district bonds some time soon. 


“Two questions have arisen: 


“1, Will these persons who are temporarily transferred 
from the district that contemplates the issuance of bonds be 
entitled to. vote in this bond election? 
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“2. If bonds are voted in this particular district while 
these individuals are transferred out, will the property on 
which they reside be assessed the bond levy the same as the 
other property in the district or will it be exempt on the grounds 
that it was not a part of the district at the time the bonds 
were issued?” 


This inquiry requires examination of Sec. 79-2103, R. S. 1948, which 
reads as follows: 


“The county superintendent shall notify the county clerk 
of the transfer, and the county clerk shall, within fifteen days 
from the receipt of the notice of transfer unless it be recalled 
at the request of the parent or guardian of such children in the 
meantime, place the school taxes, except for the payment of 
special levies for building purposes or existing bonds or interest 
on the same, of the parents or guardians and of the real estate 
on which they reside, not exceeding a quarter section of land 
for the year next ensuing, in the adjoining district instead of 
in the district of their residence, basing such school taxation 
upon the levy for school purposes in the adjoining district, 
and the assessed valuation of the property of such parents or 
guardians, and the real estate as determined by the proper 
officers, and the taxes shall be collected as provided by law 
for the other taxes.” (Emphasis supplied.) 


and of Sec. 79-2107, R. S. 1943, which reads as follows: 


“The parents or guardians of the pupils so transferred 
shall have the right to vote in the district to which such pupils 
are transferred on all school matters except that of issuing 
bonds and levying a tax for building purposes. No parent or 
guardian of the pupils so transferred shall be eligible to hold 
office on the school board of the district to which the transfer 
was made.” (Emphasis supplied.) 


The law in its present condition provides that the parents of the 
transferred elementary pupil become voting members of the school 
district upon all matters other than bond issues and taxes for building 
purposes. It also provides that the property on which they live, not 
exceeding 160 acres of land, becomes part of the district in which the 
child attends school for the purposes of all taxes except those of special 
levies for building purposes or for existing bonds or interest on bonds. 
In our opinion, the right to vote in an election in the original district 
which contemplates a building and in which the property of the parents 
is actually situated is not lost and the general law providing for the 
right of the parent or property owner to vote in the district still applies. 


The case Cunningham v. Ilg, 118 Neb. 682, 226 N. W. 333, holds 
that the fact that parents of transferred children are granted the right 
to vote on some matters in the new district deprives them of the right 
to vote on such matters in the original district. By analogy we feel 
that the provision which precludes their voting on bonds and on building 
propositions in the new district implies a retention of the right to vote 
upon such matters in the original district if otherwise qualified under 
Sec. 79-204, R. S. 1943. 


We therefore advise that the land of such persons remains in the 
district and subject to assessment if the bond issue is voted. We 
further advise that those persons temporarily transferred from the dis- 
trict may vote at the bond election if they are otherwise qualified. 
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June 29, 1948 
RAILROAD CORPORATIONS ORGANIZED IN ANOTHER STATE 


Procedure For Annual Reports And Accepting Occupation Taxes 
Qualifying For Operation Within Nebraska 


Hon. Frank Marsh, Secretary of State, State House: 


3 You ask our opinion as to the procedure to be followed by your office 
in receiving and filing the annual reports, and accepting payment of 
occupation tax fees of railroad corporations which are incorporated under 
the laws of states other than the State of Nebraska. 


.. The basic requirement, without which it would be impossible for a 
railroad to operate in this state, is set out in Article X, Sec. 8 of the 
Constitution of Nebraska: 


“No railroad corporation organized under the laws of any 
other state, or of the United States and doing business in this 
State shall be entitled to exercise the right of eminent domain or 
have power to acquire the right of way, or real estate for depot 
or other uses, until it shall have become a body corporate pur- 
suant to and in accordance with the laws of this state.” 


The statutes of Nebraska allow railroad corporations to qualify for 
operation within this state in four different ways: 


1. As a domestic corporation of this state by incorporating pursuant 
to Chapter 21, R. S. 1943, The General Corporation Law of the State of 
Nebraska, Sections 21-101 to 21-1,157. This requires the formation of a 
new corporation within this state. 


2. As a foreign corporation which becomes domesticated to fall under 
eoeperovisions of the above-mentioned act pursuant to Section 21-1,150, 
as follows: 


“Any corporation organized under the laws of any other 
state or states, territory or territories, which has heretofore filed, 
or which may hereafter file, with the Secretary of State of this 
state, a true copy of its charter or articles of association, on 
filing with the Secretary of State a certified copy of a resolution 
adopted by its board of directors, accepting and agreeing to be 
bound by the provisions of this act with respect to its property 
and business operations within the state of Nebraska, shall be- 
come and be a body corporate of this state.” 


3. By consolidating a foreign corporation with a domestic corporation 
under Sections 74-401 to 74-404, and filing the articles of incorporation in 
accordance with Section 74-403 as follows: 


“Upon filing for record in the office of the Secretary of State 
of the copies of the articles of such consolidation, and such 
record of approval or consent, the companies so consolidating 
shall become one corporation, and the consolidating corporations 
shall become merged in the new corporation provided for in the 
articles, and shall be known thereafter by the corporate name 
therein adopted. It shall, within this state, possess all the powers, 
franchises and immunities, including the right of further consoli- 
dation with other corporations, and be subject to the same liabili- 
ties and restrictions imposed by the laws of this state upon other 
railroad companies. In addition it shall possess such powers, 
franchises and immunities, and be liable to such special restric- 
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tions and liabilities, as the consolidated corporations were, within 
this state, possessed of or subject to, under any laws of this state 
peculiarly applicable to them or either of them at the time of 
such consolidation.” 


In State v. C. B. & Q. RR. Co., 25 Neb. 156, 41 N. W. 125 (1888) 
which was a quo warranto proceeding wherein it was held that a railroad 
corporation which had complied with what is now Sec. 74-403 in regard 
to filing of articles of consolidation, became a domestic corporation within 
the meaning of Article X, Section 8 of the Constitution of Nebraska which 
enabled it to acquire property and exercise right of eminent domain. 


Opinion by Reese, C. J., as follows: 


“* * * Tt was evidently the purpose of the legislature, in the 
enactment of the law under consideration, that, by complying 
with its provision, the corporation so complying should be a 
domestic, and not a foreign corporation. * * * The legislature, 
therefore, by the act provided a method other than that of 
forming a new corporation, by which corporations in existence, 
one of which is a domestic corporation, might become such body 
corporate under the laws of the state.” 


4, By purchasing or leasing a domestic railroad already organized 
under the laws of this state under Sections 74-409 to 74-414. The require- 
ments for operating under these sections is set out in Section 74-413 as 
‘ollows: 


“Before any railroad corporation of any other state shall be 
permitted to avail itself of the benefits of Sections 74-409 to 
74-414, such corporation shall file with the Secretary of State a 
true copy of its charter or articles of incorporation, together with 
a certified copy of a resolution of its board of directors or stock- 
holders duly adopted, authorizing service of process to be made 
upon its officers or agents in this state engaged in transacting 
its business, in the same manner as provided by law for the 
service of process upon railroad corporations of this state.” 


A railroad corporation must comply with one of these above sections 
before it can operate in this state. Any one of them would satisfy the 
requirements of Article X, Section 8 of the Constitution quoted above, 
with the further requirement that in order to exercise the privileges of 
eminent domain, acquiring property etc., it must follow the provisions of 
Sec. 74-306, as follows: 


“Any existing corporation may accept the provisions of 
Sections 74-101 to 74-713 by filing in writing its acceptance there- 
of, under the seal of the organization, in the office of the 
Secretary of State. Upon filing such acceptance, such corporation 
shall, from the date thereof, succeed to and become invested with 
all the rights, privileges, immunities and powers conferred by 
said sections, without reorganizing. The secretary shall record 
and preserve such acceptance in his office, and a copy thereof, 
duly certified by the secretary under the seal of the state, shall 
be evidence in all courts of this state of such acceptance.” 


The term “existing corporation” must refer to corporations which 
have organized under one of the four methods set out above and this 
section is not one under which a purely foreign corporation may acquire 
property and operate within this state until it becomes organized within 
this state. This is evidenced by the fact that such foreign corpora- 
tions are specifically dealt with in Sections 74-409 to 74-414, supra, 
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which sections are included in the privileges obtainable under 74-306. 


This subject is mentioned since in the first paragraph of your 
inquiry you ask about a corporation “which has complied with Section 
74-306”, such statement conveying the idea that certain corporations 
are operating within this state after having only complied with this 
section. Whereas, this section only gives additional privileges to corpor- 
ations after they become existent as such under the other sections. 


We then have domestic railroad corporations under our first classi- 
fications and domesticated foreign corporations under the last three 
classifications. This distinction must be made in order to give effect 
to every provision relating to the two kinds of corporations and specifi- 
cally as to your inquiry into the effect of Article 3, Section 21, R. S. 
1943. For the purposes of that section, the place of original incorpora- 
tion determines whether a given business entity is a domestic or foreign 
corporation. 


The distinction is clearly brought out in the case of In re Estate of 
Sautter as follows; 142 Neb. 42, 5 N. W. 2d 263 (1942), in which the 
question was whether a foreign charitable organization was a domesti- 
cated corporation after complying with Section 24-222, Comp. St. 1929, 
(superseded by 21-1,150, R. S. 1943) so as to exempt it from inheri- 
tance taxes. 


Syllabus by the court: 


38. “A foreign corporation which complies with Section 
24-222, Comp. St. 1929, thereby becomes a body corporate of 
this state, and, while such corporation may become a domestic 
corporation in many respects and treated as such for local 
purposes, in other respects it retains the character of a foreign 
corporation, and its status within the state is not equivalent to 
that which it would have had, were the same created a separate 
corporation therein. 


4, “The domestication of a foreign corporation is nothing 
more than extension to it of the privilege of license as a 
foreign corporation to do business in this state and its suscepti- 
bility to service to do business in this state, within the contem- 
plation of Sections 24-222 and 24-1201, Comp. St. 1929.” 


From the opinion by Messmore, J.: 


“The authorities cited and analyzed clearly indicate that 
the use of the words ‘domestic corporations’ has to do solely 
with the place of their incorporation, and does not refer to 
any attempt to comply with statutes providing for the domesti- 
cation of a foreign corporation. If the foreign corporation be 
incorporated in any foreign state without regard to what steps 
it may have taken to gain authority to transact business in 
the taxing state, it is not considered a domestic corporation, 
but is held to be a foreign corporation for the purpose of 
imposing the tax, and the exemption is denied. 


“The general rule that the domestication of a foreign 
corporation, as distinguished from reincorporation, does not 
affect its status as a citizen of the state in which it was originally 
incorporated and does not make it a citizen of the domesticating 
state, so far as federal jurisdiction is concerned, has been uni- 
formly followed. * * *” 
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Thus, keeping this distinction in mind, the procedure to be followed 
in filing annual reports and the payment of occupation tax fees by 
railroads which were incorporate in a foreign state, is set out in Sections 
21-304 to 21-306. The schedule of fees is set out in Section 21-303, 
R. S. Supp. 1947: 


“At the time of filing such annual report it shall be the 
duty of every corporation, for profit, whether incorporated under 
the laws of this state or incorporated under the laws of any 
other state when such corporations shall have domesticated in 
this state, to pay to the Secretary of State an annual fee as 
follows: * * * Provided, for the purpose of determining the 
tax, the stock of corporations incorporated under the laws of 
any other state, which corporations shall have domesticated 
in this state, and which stock is without par value, shall be 
deemed to have a par value of an amount equal to the amount 


paid in as capital for such shares at time of issuance thereof. 
RIP 


This section is to be read in pari materia with Sec. 21-306 to arrive 
at the correct tax fee in accordance with those sections. 


In reality there is very little difference in the reports, and no 
difference at all in the fees of the two types of corporations when the 
foreign corporation has evaluated, to the satisfaction of the Secretary 
of State, “the property and credits employed by said foreign corporation 
in the conduct of its business in the state of Nebraska”. Sec. 21-306. 
Once this is determined, both types of corporation pay in accordance 
with the schedule set out in Sec. 21-303, R. S. Supp. 1947. 


The requirements for the reports of the two types only differs in 
the additional information required for foreign corporations in Section 
21-305, items (8) and (9), and slight additional information in items 
(1) and (7) as to the place of organization and the places of business. 
Otherwise, this Section and Section 21-302, relating to domestic cor- 
porations, are identical. 


July 1, 1948 
TAXATION; PROPERTY EXEMPT 


Real Estate Deeded To State Subject To A Life Estate 
Grantor Dies And State Now Owns The Property 


Le Paul T. Gilbert, Secy., Game, Forestation & Parks Comm., State 
ouse: 


We have yours of June 25 in which you request an opinion as to 
the exemption from taxation of certain real estate acquired by the 
state under the following circumstance. 


One Henry E. Pressy, for reasons of his own, on December 13, 1943, 
entered into an agreement with the State of Nebraska, Game, Fore- 
station and Parks Commission, to deed certain real estate to the State 
for public purposes, subject to a life estate in Pressy and with reversion 
to his heirs if the real estate was used for any other purpose. A deed 
conveying said real estate to the State was made, executed and de- 
livered on the same day, which was on June 22, 1944, filed for record 
in the office of Register of Deeds of Custer County, Nebraska and 
recorded in Book 115 at page 601 thereof. 
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Henry E. Pressy has since departed this life and the life estate 
has thus been terminated. 


Specific provision is made in the statutes for the reception of such 
gifts. Sec. 81-805, R. S. 1943 provides in part as follows: 


«« %* %* The commission, with the consent of the Governor, 
is authorized to take, receive and hold, either in the name of 
the state or in trust for the state, exempt from taxation, any 
grant or devise of lands and any gift or bequest of money or 
other personal property made in furtherance of the purposes 
contemplated by this section, * * *.” 


Thus it seems clear that this real estate has been exempt from all 
taxation since the state acquired it by the terms.of the statute itself. 
In addition to this specific statute there is this provision of the Con- 
stitution: Art. VIII, Sec. 2, Constitution of Nebraska, 


“The property of the state and its governmental subdivisions 
shall be exempt from taxation. * * *” 


There can be no question but that this real estate is, and has been 
ever since it was acquired, property of the state, and is therefore exempt 
from taxation. 


July 1, 1948 
COUNTY OFFICERS 
Right To Bind The County To Purchase Budgeted Items 


tons Wayne O. Reed, State Superintendent of ‘Public Instruction, State 
ouse: 


We have your letter of June 24 in which you say: 


“A county superintendent in this state has just informed 
us that the county commissioners have rejected a claim ap- 
proved by her for record books and other materials normally 
supplied by the county superintendent to the school officers of 
her county. * * *” 


“Are we correct in assuming that it is the duty of the 
county superintendent under that law to provide at the expense 
of the county the school district officers with all of the record 
books required by those officers? I might add that her budget 
which was approved by the county commissioners included a 
provision for this expenditure. * * *” 


Sec. 79-406, R. S. 1948 provides in part as follows: 


“The treasurer shall keep a book, furnished by the district, 
in which he shall enter all moneys received and disbursed by 
him.” 


Sec. 79-1502, R. S. 1943 provides in subsection (5) as follows: 


“He shall furnish the necessary blanks for the annual re- 
port of the director, the census report of the district, and such 
other blanks as he may deem helpful for the work of the schools, 
and the necessary record books for the schools and for the dis- 
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trict officers. All the supplies above mentioned not paid for 
by the state shall be paid for out of the general funds of the 
county.” 


Each of the above sections was included in the original enactment, 
Chap. 78, Laws of 1881. Sec. 79-406, first quoted above, appears today 
as it was originally enacted. However, Sec. 79-1502 appears to have 
been Sec. 8, subdivision Vii, P. 361, Laws of 1881, and we find that sub- 
section (5) quoted above was not a part of the original enactment. 


In 1909 the Legislature amended the original act as above described 
by adding the provisions quoted above, Laws 1909, P. 463, and although 
the section was again amended in 1939 the quoted provisions remained 
the same. Laws of 1939, P. 151. 


In the construction of statutes it is the general rule that the latest 
expression of the legislative will is controlling, and here we not only 
have the legislative will expressed in the amendment of 1909 but a 
reaffirmance thereof in 1939. We think that the legislative intent is 
clear, for the Legislature is presumed to know of the provisions of 
other statutes already in existence, and that in not amending 79- 
406 when 79-1502, as amended, seemed to be in conflict therewith, 
the Legislature meant the phrase “furnished by the district’ to be 
directory only, in other words, this phrase would authorize the ex- 
penditure of public money by the district officers in the event that such 
a record book was purchased; however, in the interest of uniformity and 
accuracy, and to facilitate the annual audit, it seemed advisable for all 
school district treasurers to keep their financial accounts in a uniform 
manner and this could only be accomplished by all such record books 
being furnished from one source, and we think when the Legislature used 
the phrase in 79-1502 ‘and the necessary record books for the schools 
and for the district officers”, it was intended that the book kept by the 
district treasurer was included for it cannot be doubted that such a 
book is a “necessary record book” within the meaning of the statute. 


We think the correct rule is: Where the county board has accepted 
the items as budgeted by the various county officers and the county 
budget has been adopted that in the performance of his duty the county 
superintendent may bind the county in the purchase of a budgeted item, 
and this is particularly true where the statute requires the item to 
be furnished and the county to pay therefor. 


July 1, 1948 
OLD AGE ASSISTANCE 


Authority Of Board To Compromise 
Claim Against Estate Of Assistance Recipient 


Mr. W. H. Line, County Attorney, Loup City: 


In your letter of June 28 you inquire as to the authority of the 
local Old Age Assistance Board to compromise a claim against the estate 
of an old age assistance recipient. 


You say that the recipient died testate owning only an undivided 
one-half interest in a small residence, and that a claim was filed and 
allowed against his estate for old age assistance received prior to 
September 7, 1947. His brother, who is sole owner in the will of the 
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deceased and is the owner of the other undivided one-half interest in 
the residence, has agreed to a private sale of the residence for a price 
which the local Old Age Assistance Board believes is its fair market 
value. You indicate that this sale price will not pay claims in full 
but would net much more on claims than if the property were sold 
by the executor to pay debts under license in the District Court. You 
say further that the local Old Age Assistance Board is willing to com- 
promise its allowed claim. 


Sec. 68-217, R. S. 1948, provides: 


“The old age assistance board shall satisfy and release the 
claims accruing under the provisions of section 68-215 when 
fully paid, or when compromised and settled, or when the 
estate has been probated and the proceeds allowable have been 
applied on such claims, or when recovery of the claim is not 
probable.” 


This section confers upon the board the authority to act within a 
sound, legal discretion in the satisfaction and release of claims. It is 
an accepted rule of statutory construction that where the words of a 
statute are direct and unambiguous, no interpretation is needed to ascer- 
tain their meaning. The evident intent of the Legislature then was 
to grant authority to the board to compromise and settle claims. 


Under the facts as stated, it would seem that the board within the 
scope of its discretion could consent to the compromise of this claim. 
Such a compromise and settlement should effectually serve as a basis 
for a release of the claim accrued. 


July 6, 1948 
VETERANS DISABILITY COMPENSATION 


Property Purchased With Disability Compensation 
Not Exempt From Property Tax Levy 


Mr. Louis R. Eby, Director, Department of Veterans’ Affairs, State 
Capitol Building: 


We have your letter of June 28, 1948, which inquires as follows: 


“Please advise this office if the term ‘levy’ used in Chap- 
ter 25, Section 1559, Reyised Statutes of Nebraska, implies that 
property purchased with disability compensation up to $2,000 
is exempt from property tax levy, thereby granting a $2,000 
property tax exemption on property purchased with disability 
compensation.” 


The statute to which you refer was passed originally in 1887 and 
has been contained in our laws since such date with practically no 
change. The original act reads as follows: 


“AN ACT to exempt from levy and sale on execution or 
attachment all pension money and property purchased and 
improved exclusively therewith of the soldiers, sailors, and 
marines who were disabled in the service of the United States. 
Be it enacted by the Legislature of the State of Nebraska: 


“Section 1. That in addition to the exemptions now pro- 
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vided for by the Code of Civil Procedure there shall also be 
exempt from levy and sale upon execution or attachment, to 
every resident of the State of Nebraska who became disabled 
in the service of the United States as a soldier, sailor, or 
marine, all pension money hereafter received, and all property 
hereafter purchased and improved exclusively therewith, not 
exceeding two thousand ($2,000) dollars, in value of and belong- 
ing to such soldier, sailor, or marine. 


“Sec. 2. That all acts and parts of acts in conflict herewith, 
be and the same are hereby repealed.” 


The Supreme Court of Nebraska has defined the word levy in the 
case Burkett v. Clark, 64 N. W. 1113, 46 Neb. 466 as follows: 


“To levy means to do the acts by which an officer sets 
apart and appropriates for the purpose of satisfying the com- 
mand of a writ of execution a part or the whole of a defendant’s 
property.” 


In our opinion the words levy and sale refer to the process required 
in matter of execution or attachment and have no relation to the taxing 
authority of the state. An examination of the title of the act and a 
consideration of it in the ordinary usage of the language selected implies 
only that the property purchased with the pension money of a disabled 
soldier shall be exempt from levy and sale upon execution to satisfy 
judgments. This does not indicate that it shall be exempt from taxes. 
The permanent edition of Words and Phrases has adopted an excerpt 
from a Kansas case in defining the specific term “levy and sale” from 
case Miama County Commissioner v. Wan-Zop-Pe-Che, 8 Kansas 364, 
includes the following quotation: 


“When used with reference to judicial proceedings in civil 
matters the words ‘levy and sale’ are equivalent to the word 
execution. The expression means the subjecting of property 
to the satisfaction of the judgment.” 


It is our opinion therefore, that this statute does not provide a 
Jao, exemption for disabled veterans in excess of those otherwise provided 
y law. 


July 8, 1948 
NATIONALITY STATUS 
Daughter Of American Citizens Who Later Became Naturalized 
Canadian Citizens Retains American Citizenship Under Certain Conditions 


Blanche Graves, Director, Bureau of Education and Registration for 
Nurses, State House: 


We have your request for an opinion in which you say: 


“Will you kindly give us an opinion as to the nationality 
status of Edith Doreen Stinsman, born February 11th, 1930 at 
Athabaca, Alberta, Canada whose parents at the time of birth 
were American citizens, the father having been born in Kansas 
City, Kansas and the mother in Council Bluffs, Iowa. 
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“In 1942 the father became a naturalized citizen of Canada. 
Does this automatically make the daughter a Canadian citizen 
or does she retain the United States citizenship?” 


Reference must be had to the laws of the United States on ques- 
tions of citizenship. We find that Title 8, Section 601 of U.S.C.A. 
provides as follows: 


“The following shall be nationals and citizens of the United 
States at birth: * * * 


“(c) A person born outside of the United States and its 
outlying possessions of parents both of whom are citizens of the 
United States and one of whom has resided in the United States 
or one of its outlying possessions, prior to the birth of such 
persons; * * *,” 


As to the loss of nationality by the naturalization of such child’s 
ete in a foreign country, Title 8, Section 801, U.S.C.A. provides 
as follows: 


“A person who is a national of the United States, whether 
by birth or naturalization, shall lose his nationality by: (a) ob- 
taining naturalization in a foreign state, either upon his own 
application or through the naturalization of a parent having 
legal custody of such person: Provided, however, that nationality 
shall not be lost as the result of the naturalization of a parent 
unless and until the child shall have attained the age of twenty- 
three years without acquiring permanent residence in the United 
States. * * *” 


Applying the above-quoted provisions of the law to the facts pre- 
sented it seems that the parents of the subject person were citizens of 
the United States at the time of her birth so she was born a citizen of 
the United States, and not yet having reached her twenty-third birth 
anniversary her citizenship is not affected by the naturalization of her 
father as a Canadian citizen. Hence, when she establishes a permanent 
residence in the United States she is entitled to all the rights and priv- 
ileges of a citizen of the United States. 


July 8, 1948 
VACANCIES IN COUNTY OFFICES 


County Board To Make Appointment To Fill Vacancy Until 
Next General Election 


Mr. Ray E. Sabata, County Attorney, David City: 


You write that the sheriff and county superintendent of Butler 
County have resigned from office, and inquire as to the filling of the 
vacancies and as to when the newly elected sheriff and superintendent 
take office. 


Under section 32-1609, R. S. 1948, when a vacancy occurs in the 
office of county sheriff the deputy shall perform all of the functions of 
the office “until the election or appointment and qualification of a 
successor”. The county board is authorized by section 32-1605, R. S. 
1943, to make an appointment to fill the vacancy. 
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Section 32-1606, R. S. 1943 provides: 


“Vacancies occurring in any state, judicial district, county, 
precinct, township or any public elective office, thirty days prior 
to any general election, shall be filled thereat. * * *” 


The deputy sheriff then is to perform the functions of the office 
until a successor is appointed and qualifies, and the sheriff appointed 
by the county board serves until his successor is elected at the next 
general election and qualifies for-the office. The successor then com- 
pletes the remainder of the unexpired term. 


The vacancy on the ballot is filled in the manner provided for in 
section 32-1182, R. S. Supp. 1947, which reads: 


“Whenever a vacancy occurs by death or otherwise, of an 
incumbent of any elective office thirty days prior to a primary 
or election, where said term of office extends beyond the next 
general election, the various political party committees shall 
nominate within three days, in the manner provided for, a 
candidate to be placed upon the primary or election ballot; 
Provided, that when any political party fails to nominate a 
candidate for any office at the primary election said place shall 
thereafter remain unfilled unless filled by petition as otherwise 
provided by statute.” 


As for the three-day limitation indicated in the statute, it was 
said in Opinions of the Attorney General, 1943-44, at page 81: 


“Even though the three days provided by law for the 
nomination of candidates by the political parties has expired, 
we believe that such committees are authorized to act. We 
believe that the courts will construe this provision as being 
directory only. No doubt the purpose of this limitation is to 
cause such parties to act without delay, since frequently where 
a vacancy occurs after the primary election the time in which 
names may be placed upon the ballot is very limited.” 


The manner of filling the vacancy in the office of the county super- 
intendent is set out in section 79-1507, R. S. 1943, which says: ‘ 


“Whenever, by death, resignation, removal or otherwise, 
the office of superintendent shall become vacant, the county 
board shall have power to fill such vacancy.” 


The vacancy on the ballot may be filled in the manner provided 
for in section 32-1204, R. S. 1943: 


«“* * * Tf a vacancy shall occur as to any person duly 
nominated on a nonpolitical county ticket for the office of 
* * * county superintendent * * * the same may be filled by 
petition filed with the county clerk containing the signatures 
of persons equal in number to at least ten per cent of the number 
of voters who voted for Governor at the preceding general 
election. * * *” 


This section is applicable only in the event the county superintendent 
who has resigned was ‘duly nominated in the primary election. See, 
State, ex rel. King, v. Hanson, 138 Neb. 644, 294 N. W. 453. This 
statute authorizes the filing by petition only where a vacancy occurs 
as to any person duly nominated. 


The term of the appointment is also controlled by section 32-1606, 
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R. S. 1943 in the fact situation presented here. The person appointed 
holds the office until the next general election, at which time the suc- 
cessor completes the remainder of the unexpired term. 


July 9, 1948 
INHERITANCE TAXES 


Method And Order Of Widow’s Exemption From Her Share 
Of An Estate Where She Is Entitled To A Homestead Therefrom 


Mr. Lloyd L. Pospishil, County Attorney, Schuyler: 
We have your request for an opinion in the following words: 


“Considerable confusion still seems to exist with respect 
to the proper method of assessing inheritance tax due and 
owing from the widow’s share of an estate where she is entitled 
to and receives a homestead therefrom. I find that some 
County Courts give the widow, as exemptions, the following 
items, viz: (1) Her statutory share (either one-third or one- 
fourth of the estate), (2) Her $10,000.00 statutory exemption, 
and (8) The value of her homestead interest; and compute the 
tax only upon the balance of the estate thus received by her. 
Other County Courts refuse to give her the benefit of the 
value of the homestead, and still others, in allowing all three 
of the foregoing exemptions, allow and compute them in a 
different order which, of course, can make quite a difference 
in some cases. 


“To eliminate this confusion and in order to establish 
uniformity through the state, and as a matter of fairness to 
all interested persons, it is respectfully requested that you 
furnish this office with an opinion as to (1) How many of the 
foregoing exemptions is a widow legally entitled, and (2) The 
proper order in which the same should be allowed and computed.” 


At page 472 of the Report of Attorney General of Nebraska, 1939-42, 
is found an opinion directed to Leo M. Bayer in which this office, citing 
In re Sanford, 91 Neb. 752, 137 N. W. 864, holds that all three of the 
exemptions numbered in your letter should be allowed to a widow. You 
will note from that opinion that the value of her homestead interest 
is allowed only when there is a homestead in existence in which her 
life interest can be ascertained and appraised. We feel that this opinion 
answers the first inquiry of your letter. 


As to the proper order in which these exemptions should be allowed 
and computed after payment of administration expenses, we are unable 
to find any specific Nebraska authority. The Sanford case mentioned 
above, and In re Estate of Strahan, 93 Neb. 828, 142 N. W. 678, indicate 
that the statutory share of a wife should be considered as immune 
from, rather than exempt from, the inheritance tax, and those cases 
hold that such share does not descend by the operation of intestate laws. 
It seems proper that in the ascertainment of these interests the home- 
stead interest should first be appraised and the whole estate reduced by 
that amount before the fractional statutory interest is computed. This 
would seem to be the proper manner of computation because this interest 
belonged to the widow during the lifetime of the deceased. To allow 
this interest to be included in the estate upon which the fractional statu- 
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tory interest is computed would be permitting the widow to receive a 
fraction of some assets as exempt, the whole of which assets are later 
excluded and allowed to her. 


Next, the 1/3 or 1/4 widow’s share would be computed upon the 
balance of the assets, which assets include any remainder of the 
homestead. 


The remaining 2/3 or 3/4 then constitutes that estate which descends 
by will or inheritance, and which is subject to inheritance tax after the 
proper exemption allowance. To this fraction then is applied the $10,000 
statutory exemption provided in Section 77-2004, R. S. 1943, and the tax 
is’ payable by a widow on the excess over such amount. 


July 10, 1948 
OLD AGE ASSISTANCE LIENS 


Husband And Wife Own Dwelling And Both Receive Assistance 
Effect On Amount Collectable And Procedure Where 
Wife, After Death of Husband, Deeds Dwelling To Daughter 
But Deed Is Not Recorded Until After Her Death And After Lien Is Filed 


Mr. Kenneth C. Fritzler, County Attorney, Kimball: 


We have your request for an opinion on substantially the following 
facts: 


A husband (A) and wife (B) acquired title to a dwelling by deed 
recorded October 29, 1937, in which they resided while both were awarded 
old age assistance. A received assistance payments from January 1, 
1937 to the date of his death July 18, 1940, totaling $651.78. B continued 
living in the dwelling until the date of her death, June 10, 1948, having 
received assistance payments totaling $2839.74. However, on November 
8, 1947, the certificate evidencing the lien of assistance payments was 
filed and indexed against this property. It further appears that on July 
81, 1944 B, then a widow, conveyed this property to her daughter by 
quit claim deed for a consideration of $1.00 with no revenue stamps 
affixed, This instrument was not filed of record until June 11, 1948, the 
day following B’s demise. 


You ask: 


“1, Are the old age assistance payments made to B from 
March 1, 1936 to the date of her death, totaling $2839.74, a claim 
in favor of the county against whatever estate she died 
possessed of?” 


We think the above question must be answered in the affirmative. 
Sec. 68-215, R. S. Supp. 1947 makes specific provision for that procedure, 
the exception being that such cannot be enforced during the life and 
occupancy of a surviving spouse. This provision was in 68-215 prior 
to its amendment in 1947, hence a claim existed against the estate of A 
at his death but could not be enforced during the life and occupancy of 
B, unless there were assets in the estate outside of the homestead. 


You will further note that Sec. 68-216, R. S. 1943 provides that no 
statute of limitations applies to such claims while the recipient, former 
recipient, spouse or dependent children survive. This, we think, is 
legislative recognition of the fact that years may elapse between the 
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deaths of the spouses and that the joint assets may be made answerable 
on a claim for assistance paid to both. 


You further ask: 


“2. Are the old age assistance payments made since Septem- 
ber 7, 1947 a lien against the real estate? It is to be noted 
that the total amount of payments made since September 7 
to the date of her death are only $284.40.” 


The answer to your second question is in the affirmative. Sec. 
68-215.01, R. S. Supp. 1947 specifically provides: 


“The assistance benefits any recipient of old age assistance 
shall receive shall be a lien on any real estate owned by the 
recipient of such assistance from and after the date of the filing 
of the certificate as provided in this section. * * *” 


The lien on the real estate is created by law and it attaches to 
specific real estate on the date of the filing of the certificate which is 
evidence of the lien. 


You further inquire: 


“3. Is title subject to the lien without setting aside the 
deed of conveyance which was executed prior to the date of her 
death but not placed of record until after death?” 


and: 


“4. What is the effect of Section 76-238 providing that 
all deeds shall take effect and be in force from and after the 
time of delivering the same to the registrar of deeds for re- 
cording?” 


Your third and fourth inquiry may be answered more completely by 
merging the questions. 


Sec. 76-238, R. S. 1943 provides as follows: 


“All deeds, mortgages and other instruments of writing 
which are required to be or which under the laws of this state 
may be recorded, shall take effect and be in force from and 
after the time of delivering the same to the register of deeds 
for recording, and not before, as to all creditors and subsequent 
purchasers in good faith without notice; and all such deeds, 
mortgages and other instruments shall be adjudged void as to 
all such creditors and subsequent purchasers without notice 
whose deeds, mortgages or other instruments shall be first re- 
corded; Provided, that such deeds, mortgages and other instru- 
ments shall be valid between the parties.” 


From a consideration of the above quoted statute it seems clear 
that the unrecorded deed given by B prior to her demise, but recorded 
afterward, is ineffective to pass the title free and clear of the claim of 
-the county and the recorded lien. The rights of the parties became 
fixed as of the death of B at which time, so far as creditors and lienors 
were concerned, she was the owner of certain real estate and the 
creditors and lienors are entitled to come at that property to enforce 
payment. 


The County, as a creditor, could ask for administration of the estate 
of B, Sec. 30-315, R. S. 1943, and when appointed, the administrator 
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could then bring an action to set aside the purported transfer of title 
and administer the property as an asset of the estate. 


July 12, 1948 
FIRE RURAL DISTRICT 


What Constitutes A Taxpayer; Also Method Of 
Determining Number Of Voters In A District 


Mr. Ralph W. Norman, County Attorney, Valley County, Ord: 
You have requested our opinion as follows: 


“Petitions for the establishment of a rural fire prevention 
district have been filed with the County Clerk. The district 
included Arcadia Township and the Village of Arcadia is in 
Arcadia Township. The petitions contain the names of persons 
owning land in the district outside of the Village who reside 
in the district outside of any village; the names of persons 
who own land in the district outside of the Village but who 
reside in the Village; and also the names of persons owning 
land in the district outside of the Village and who reside neither 
in the Village nor the district outside of the Village. Section 
85-402 provides ‘whenever sixty per cent of the taxpayers of any 
such district’, etc. 


“Will you please give me your opinion on the following 
questions: 


“1, Is a person a tax payer within the meaning of the 
above Section if he owns land in the district outside of the 
Village but resides in the Village? 


“2. Is a person a tax payer within the meaning of this 
Section if he owns land in the district outside of the Village 
put who resides in neither the district outside of the Village nor 
in the Village? 


“3. Is a person who owns no real estate and has made no 
personal property return, but who is liable to pay the tax set 
ee in Section 68-230, a tax payer within the meaning of this 

ection? 


“4, In certifying that a majority of the voters have signed 
the petition, as provided for in Section 35-403, what method 
analy the; Clerk use in determining the number of voters in the 

istrict ? 


Rural fire protection districts are supported primarily by a tax 
upon “taxable property” within the district. Sec. 35-405, R. S. Supp. 
1947. By requiring that sixty per cent of the taxpayers in such a district 
sign the petition to organize a district, the Legislature made certain that 
such districts would not be organized unless a substantial majority of the 
people who would be required to support the district were in favor of 
its organization. : 


The word “taxpayer” as used in Sec. 35-402, R. S. 1943, refers to 
persons who pay or are liable to pay a property tax. Any person owning 
land within the district is a taxpayer if he pays taxes or is liable to 
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pay taxes on the land, regardless of where such person’s residence may 
be. A person who is liable only for the old age assistance tax levied 
under Sec. 68-230, R. S. Supp. 1947, is not a “taxpayer” within the 
meaning of Sec. 85-402. A person who owns no real estate and has 
not filed a list of personal property with the county assessor may still 
be a “taxpayer” if he is liable to pay property taxes in the district. 


Sec, 35-401, R. S. 1943, provides that a majority of the “electors” 
may organize a rural fire protection district. Although Sec. 35-403, 
R. S. 1948, refers to a majority of the “voters”, we believe the Legis- 
lature had reference to the class designated in Sec. 85-401. The term 
“electors” is defined in Sec. 32-102, R. S. 1943. 


The statute provides no method by which the county clerk shall 
ascertain if a majority of. the electors have signed the petition. It is 
our opinion that the county clerk must make his determination upon the 
best evidence available. 


July 14, 1948 
TAXATION 
Question Whether A Soil Conservation District Is Exempt 
Hon. Robert M. Armstrong, State Tax Commissioner, State House: 


We have your request for an opinion in which you say, in substance, 
that a Soil Conservation District owns three lots on which is situated 
a small building in David City, and your inquiry is addressed to the 
liability of the District for taxation of its property. 


We first look to the constitutional provisions for exemption of 
property from taxation and we find that Sec. 2, Art. VIII, Constitution 
of Nebraska, provides in part as follows: 


“The property of the state and its governmental subdivisions 
shall be exempt from taxation. * * *.” 


This constitutional provision is carried into the statutes. Sec. 
77-202, R. S. 1943, provides in part as follows: 


“The following property shall be exempt from taxation: 


“(1) The property of the state and its governmental sub- 
divisions; * * *” 


From a consideration of the above it seems clear that if such District 
is a governmental subdivision of the state, its property is exempt from 
taxation, and we turn now to a consideration of this question. 


The statutes relating to Soil Conservation Districts are found in 
Chap. 2, Art. 15, R. §. 1943. Sec. 2-1503 provides in part as follows: 


“Unless a different meaning clearly appears from the con- 
text, the definitions given in this section shall apply in all cases 
where any of the defined terms appear in sections 2-1501 to 
2-1547. 


Oye te 


“(2) ‘District’ or ‘soil conservation district?’ means a 
governmental subdivision of this state, and a public body 
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corporate and politic, organized in accordance with the provisions 
of this act; * * *.” 


In providing for the establishment of such District Sec. 2-1515, 
R. S. 1943, provides in part as follows: 


“* * * Such district shall be a governmental subdivision of 
this state and a public body corporate and politic, upon the taking 
of the following proceedings: * * *. When the application and 
statement have been made, filed and recorded, as herein provided, 
the district shall constitute a governmental subdivision of this 
state and a public body corporate and politic. * * *.” 


Such a District may acquire and own property, both real and personal, 
and operate, lease, sell, or otherwise dispose of such property. Sec. 
2-1525, R. S. 1943. It, however, is denied the power to levy taxes or 
assessments or to issue bonds against any lands in the district. Sec. 
2-1533, R. S. 1943. 


A Soil Conservation District may be likened to a public power and 
irrigation district. Each has for its purpose the preservation and en- 
richment of agricultural land and to increase the productivity thereof. 
Each is a separate entity created by separate statutes; each is governed 
by a board elected by the people of the district. A public power and 
irrigation district, however, is denominated “a body politic and corpo- 
rate,” Sec. 70-608, R. S. 1943, but it is likewise denied the power of 
taxation and assessment. Sec. 70-629, R. S. 1943. 


We mention public power and irrigation districts because of the 
similarity of their formation and operation with the district in question 
and for the further reason that Lincoln County, Nebraska, attempted 
to enforce collection of personal taxes levied against the Platte Valley 
Public Power and Irrigation District. The district resisted this taxing 
effort on the ground that it was a governmental subdivision of the 
state. The case appears as Platte Valley Public Power and Irrigation 
District v. County of Lincoln, 144 Neb. 584, 14 N. W. 2d 202. In it 
the Supreme Court announced the following rule: 


“A public corporation authorized by the legislature and 
organized to engage in the public use of the waters of our 
natural streams for irrigation and the development of power, 
the use of which waters has been dedicated to the people of the 
state for beneficial purposes under sections 4, 5, and 7, art. 
XV of our Constitution, is a governmental subdivision of the 
state within the terms of section 2, art. VIII of the Constitution, 
as amended in 1920, and all its property, both real and personal, 
is exempt from taxation.” 


A consideration of the above leads us to the conclusion that a 
Soil Conservation District, created as provided by statute, is a govern- 
mental subdivision of the state within the meaning of the constitutional 
provision cited above and that its property, both real and personal, is 
exempt from taxation. 


July 17, 1948 
COUNTY ATTORNEY 


Qualification To Prosecute Criminal Action Where 
Complaining Witness Is A Former Client Of The County Attorney 
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Mr. Alfred D. Raun, County Attorney, Thurston County, Pender: 


You inquire whether a County Attorney can properly prosecute a 
criminal action when the complaining witness is a person whom the 
County Attorney has previously represented in civil cases on different 
and unrelated matters. 


The statute on disqualification, Section 23-1206, R. S. 1948, reads: 


“No prosecuting attorney shall * * * act or be concerned, 
as an attorney or counsel for either party, other than for the 
state or county, in any civil action depending upon the same 
state of facts upon which any criminal prosecution, commenced 
or prosecuted, shall depend, * * *” 


This prohibition is similar to that found in Opinion No. 135 of the 
Committee on Professional Ethics and Grievances of the American Bar 
Association in an interpretation of the Canons of Professional Ethics. 
The Committee there said: 


“* * * public policy and specific provisions of the Canons 
deny to a public prosecutor the privilege of engaging as counsel 
in a civil action based on substantially the same facts which he 
in his official capacity has investigated for the purpose of 
determining criminal responsibility.” 


These restrictions apply only when the criminal prosecution and 
the civil action depend upon the same state of facts. 


A similar problem was raised in the case of Iden v. State, 112 
Neb. 454, 199 N. W. 734, which involved a criminal prosecution upon 
the charge of perjury. The defendant contended that the county attorney 
and his assistant were disqualified by reason of having appeared as 
attorneys for the plaintiff in the foreclosure suit against this defendant 
in which suit the perjury was alleged to have been committed. The 
court said there was no basis for this contention and pointed out that 
the statutory limitation is applicable only when the criminal prosecu- 
tion depends upon the same state of facts as the civil action. 


It is our opinion that the County Attorney is not prohibited from 
prosecuting a criminal action when the complaining witness is a person 
whom the County Attorney has previously represented in civil cases 
which do not depend upon the same state of facts as the criminal 
prosecution. 

e 


July 17, 1948 
COUNTY BOARD MEMBERS 


Allowance For Mileage In Going To And From Board Meetings 
And For Inspecting Roads And Bridges For Repairs 


Mr. A. P. Madgett, County Attorney, Hastings: 
We have your request for an opinion in which you say: 


“Your opinion is requested with reference to whether or 
not members of the County Board, residing in rural areas, may, 
under the provisions of 33-128 R. S. Supp. 1947, claim and be 
paid mileage at the rate of 5c per mile, to be paid from the 
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General Fund of the County, over and above the statutory 
salary of $950.00 per annum; such claim arising from use of 
private automobiles in going to and from Board Meetings at 
Hastings, Nebraska, and in the inspections of roads and bridges 
to ascertain necessary construction and repairs. 


“In this connection, it might be well to add that Adams 
County employs the Adams County Engineer at a salary of 
$3600.00 per year. 


“The Board desires your opinion as to whether or not 
members yearly recovery from the County is limited to the 
statutory $950.00 allowance; and if not, whether it is proper 
they should recover mileage for the purposes set forth.” 


Sec. 33-128, R. S. Supp. 1947 provides in part as follows: 


“Members of county boards shall each be allowed for the 
time they shall be necessarily employed in the duties of that 
office the sum of five dollars per day and five cents per mile 
to be paid out of the general fund of the county; * * * Members 
of a county board in counties of less than sixty thousand in- 
habitants, upon certifying the actual necessary miles traveled 
in privately owned cars upon business of the county, shall be 
paid from the general fund the sum of five cents per mile for 
each mile so traveled. * * *” 


By the terms of the statutes county supervisors must be residents 
of the district from which they are elected. Sec. 23-268, R. S. Supp. 
1947. The same is true of county commissioners. Sec. 23-150, R. S. 
1948. The meetings of the county board must be held at the court house 
or at the usual place of holding sessions of the district court. Sec. 
28-158, R. S. 1943. See Merrick County v. Batty, 10 Neb. 176, 4 N. W. 
959 which was approved in Western Chemical Co. v. Board of County 
Commissioners, 130 Neb. 550, 264 N. W. 699. Since members of the 
county board are required to reside in their respective districts and 
must transact the business of the county at the court house in the 
county seat, it is clear that the travel from their homes to the county 
seat is necessary and “upon business of the county” within the meaning 
of the above-quoted statute, and that such board members should be 
allowed mileage at the statutory rate of the use of private motor 
vehicles in such travel. 


We have heretofore construed the amendment to the above statute 
in an opinion found at P 117, Report of the Attorney General, 1945-1946. 
We there held, and find no reason to change the ruling now, that the 
mileage allowed members of the county board is in addition to the 
maximum salary allowance. 


While members of the county board are entitled to receive five 
dollars per day for directing road work to be paid out of the road 
fund of his district there is no provision for the allowance for mileage 
for this work, and hence they may receive none. The road work men- 
tioned in the statute means the establishment, construction, maintenance 
and zopety of county roads. See State v. Adams County, 119 Neb. 826, 
231 N. W. 29. 


We note your reference to a county engineer. We do not think this 
alters the situation in any way. The duties of the members of the 
county board are set out in the statutes and include the construction, 
maintenance and repair of bridges on public roads over streams. Sec. 
89-407, R. S. 1943, the construction, alteration and repair of highways 
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for townships, Sec. 39-409, R. S. Supp. 1947, and the appropriation of 
funds to aid in such construction. Sec. 23-276, R. S. 1943, to mention 
a few. While it is entirely lawful and proper for the county board to 
call to its assistance a competent engineer to aid in the county road 
and bridge program, yet the duties imposed by statute on the members 
of the county board with respect thereto are not and cannot be delegated 
to such engineer, the responsibility still rests on the board members. 


Obviously board members cannot perform these duties without the 
knowledge that can be gained by inspection, and hence the mileage in- 
volyed in such inspection would be “upon the business of the county” 
as that term is used in the quoted statute, and the use of a private motor 
vehicle by a board member in so performing his duties would entitle 
him to the allowance of mileage at the statutory rate. 


July 19, 1948 
COUNTY BOARD MEMBERS 
Allowance For Meals When Attending Board Meetings 
Mr. Arthur W. Kummer, Platte County Attorney, Columbus: 


We have yours of May 6 requesting an opinion as to the allowance 
of the cost of meals incurred by county board members while attending 
a meeting of the county board, and consequently away from their homes. 


The general rule is set forth in 20 C. J. S. 844 to be: 


“Generally members of the county board may receive com- 
pensation only in such amount and for such services and expenses 
as are prescribed by statute.” 


We have made a careful examination of the statutes of this state 
and do not find any provision thereof authorizing the reimbursement 
for such items of expense for attending a meeting of the county board. 
Neither do we find that our Supreme Court has ever passed on the 
precise question in any reported case. 


Further examination of cases from the courts of last resort of other 
states discloses that this question has been considered with the holding 
that since there was no statutory provision authorizing reimbursement 
for the expense of meals while attending a meeting of the county board, 
a claim therefor should not be allowed. See In re Annual Statement of 
Receipts, etc., 180 A 148 (Pa), and Austin v. Barrett, 16 P 2d 12 (Ariz.). 


We do not mean to say that county commissioners are never entitled 
to charge as expense the meals necessary when they are traveling on 
the business of the county, but the above rule squares with the statute, 
84-306, R. S. Supp. 1947, which prohibits state officers or employees 
from receiving any personal maintenance expense in the city of residence 
or the place where headquarters of the office are maintained. 


Since there is no statute authorizing county commissioners to charge 
their meals while attending a meeting of the county board, we are of 
the opinion that such a charge would be improper under the law. 
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July 15, 1948 
COUNTY REGISTER OF DEEDS 


Privilege Of Performing Part Time Service For Other County Officers 
And Right To Receive Compensation Therefor 


Mr. Walter H. Smith, County Attorney, Cass County, Plattsmouth: 


You write that the register of deeds of your county has been doing 
some work on the tax records for the county clerk and on the assessment 
books for the county assessor, and that a question has arisen as to the 
right to perform and to be paid for these additional services. 


There are certain statutes which serve as guides in a determination 
of what constitutes a proper discharge of the duties of this office. 


Section 84-803, R. S. 1943, provides: 


“The Auditor of Public Accounts, State Treasurer and 
State Librarian cannot appoint any of the others his deputy, 
nor can the treasurer, sheriff, register of deeds, clerk or surveyor 
of a county appoint any of the others.” . 


Section 76-504, R. S. 1943, reads, in part: 


“Any county clerk, * * * register of deeds, * * * in counties 
having a population of over eight thousand, shall not be eligible 
to engage in the business of compiling abstracts of title to 
real estate in the State of Nebraska while holding any of said 
offices, * * *.” 


Section 28-724, R. S. 1943, indicates that there shall not be any 
palpable omission of duty, and Sections 23-1507 and 23-1521, R. S. 1943. 
declare that the register of deeds shall not neglect to perform specified 
duties, 


It should be pointed out that Section 84-803, R. S. 1943, does not 
prohibit the performance of the additional services described in the letter 
of inquiry, unless the register of deeds is actually serving as the deputy 
county clerk, or unless an appointment was made with the intent that 
the register of deeds should serve as the deputy county clerk. 


It was held in the case of State v. Hinshaw, 197 Iowa 1265, 198 
N. W. 634, at 637: 


«* * * A public officer is not required to give every instant 
of his time to the public service in such a sense that he cannot, 
if wholly consistent with public duties, perform any other serv- 
ice or earn money from any other source. * * *” 


The Nebraska Supreme Court held, in the case of Cornell v. Irvine, 
56 Neb. 657, 77 N. W. 114, that a commissioner of the Supreme Court 
was not properly denied compensation for lectures delivered to a law 
class at the University of Nebraska, since such extra services were not 
incompatible with, or included within, the scope of his duties as such 
commissioner. 


If this public officer fulfills the requirements of the statutes as 
above set out, it is our opinion, in view of the decisions cited, that there 
is no legal objection to the performanee of the additional services and 
to being paid for the same. 
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July 19, 1948 
COUNTY POOR FARM 
Procedure, Method, Notice, Election To Sell The Real Estate 
Mr. John C. Gewacke, County Attorney, Geneva: 


You state that Fillmore County is considering placing on the ballot 
at the general election a proposition to sell the land constituting its Poor 
Farm. You ask what vote is required to approve such proposition. You 
write: 


“The question is, first, must the proposition be approved by a 
mere ‘majority’ or by ‘two-thirds’, and second, what must the 
majority or two-thirds pertain to, the total vote cast for and 
against the proposition in question, or the total number of votes 
cast at the election generally?” 


Section 23-129, R. S. 1943, applies to propositions to levy taxes or 
issue bonds, and requires “that two-thirds of the total number of votes 
cast at the election in which the proposition is submitted” shall be in favor 
of the proposition in order to approve it. This provision has been constru- 
ed by our Supreme Court to mean—not two-thirds of the total vote cast for 
or against the proposition—but two-thirds of all votes cast at the election 
at which the proposition was submitted. State v. Anderson, 26 Neb. 517, 
42 N. W. 421; Thurston County Farm Bureau y. Thurston County, 186 
Neb. 575, 287 N. W. 180. 


It is our view, however, that the sale of real estate owned by the 
county is governed by Section 23-107, R. S. 1943, which provides: “No 
lease for a period of more than ten years, or sale shall be made of real 
estate costing the county more than three thousand dollars, until such 
proposition shall have been approved by a majority of the electors of the 
county voting thereon.” (Emphasis supplied.) 


We recognize that our present view is in conflict with the last para- 
graph of the opinion given by this Department to Mr. John N. Neff, 
County Attorney of Dawson County, under date of April 9, 1947, and 
found in Vol. II, No. 2, page 82, Opinions of the Attorney General, 1947. 
The paragraph referred to reads as follows: 


“The statute also requires that ‘two-thirds of the total number 
of votes cast at the election in which the proposition is submitted’ 
be in favor of the proposition. Sec. 23-129, R. S. 1943. This 
section has been held to apply to the sale of lands by the county. 
Stemberg v. State, 48 Neb. 299, 67 N. W. 190; reaffirmed on re- 
hearing, 50 Neb. 127, 69 N. W. 849.” 


The confusion is caused by the annotation under Section 23-129, 
R. S. 1948, which cites the cases of Stenberg v. State, 50 Neb. 127 and 
48 Neb. 299, as holding that Section 23-129 is applicable to submisison of a 
proposition to sell lands of the county. An examination of these cases 
and of the statutes on which these decisions were based, shows that this 
is not true at the present time. 


Stenberg v. State, 50 Neb. 127, 69 N. W. 849, was decided on January 
7, 1897. Sections 23-107 and 23-129 were originally parts of the same act, 
enacted in 1879 (pages 353 to 393, inclusive, Laws of Nebraska, 1879). 
Section 24 of this original act provided: 


“The county board shall not sell the public grounds * * * 
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without having first submitted the question of selling such public 
grounds to a vote of the electors of the county.” (Laws of 1879, 
page 360.) 


Section 30 of the same act which now appears as Section 23-129, R. 
S. 1948, required that two-thirds of the votes cast be in favor of the 
proposition. 


This was the form in which the law stood in January, 1897 when the 
second case of Stenberg v. State, supra was decided. The provision now 
appearing in Section 23-107, R. S. 1943, as above quoted, relative to 
approval of a majority of the electors voting thereon, did not then appear 
in the law. It was not until the year 1929 that the Legislature added the 
amendment now appearing as the last sentence of Section 23-107, R. S. 
1948, providing that the proposition to sell the real estate of the county 
should be approved by a majority of the electors of the county voting 
thereon. See Laws of Nebraska, 1929, Chapter 60, Section 2, page 231. 


Clearly this amendment made by the Legislature of 1929 has rendered 
obsolete the decision of Stenberg v. State, 50 Neb. 127, rendered in 
January 1897. 


We are convinced, therefore, that we were in error in our opinion to 
Mr. Neff in stating that the provisions of Section 23-129 now apply to the 
sale of real estate by the county, and it is our opinion that only a majority 
of those electors voting on the proposition is required to authorize the sale 
of real estate owned by the county, as provided in Section 23-107, R. S. 
1943. 


We have carefully. examined the copy of proposed resolution to be 
adopted by the county board, the legal notice to be published and the 
ballot submitting the question to the electors and believe that they meet 
the statutory requirements. You will find on pages 140-143 and 149-151 
of the published Report of the Attorney General for 1945-1946, forms 
which we have recommended and a discussion of the statutory require- 
ments for sale of real estate by the county. We believe, however, that the 
forms you submit are quite satisfactory. 


July 20, 1948 


MOTOR FARM TRACTOR OPERATED ON HIGHWAY BY 10 
YEAR OLD SON 


Whether Father Or Son Is Subject To Criminal Prosecution 
Mr. Charles F. Adams, County Attorney, Aurora: 


You state that a member of the State Highway Patrol has appre- 
hended a farmer and charged him with knowingly allowing his ten-year- 
old son to operate a farm tractor on the public highway. You are unable 
to find any statute which appears to be clearly applicable to this case 
and are reluctant to file a criminal prosecution unless it can be based 
squarely upon the violation of a statute. You request our opinion on 
the matter. 


Our Supreme Court has said that “no act is criminal unless the 
legislature has in express terms declared it to be so; and no person can 
be punished for any act or omission which is not made penal by the plain 
import of the written law. Lane v. State, 120 Neb. 303, 232 N. W. 96. 
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Furthermore, penal statutes are inelastic and must be strictly construed, 
and may not be extended by implication. Macomber v. State, 187 Neb. 
882, 291 N. W. 674. The facts of the case which you present must, 
therefore, come clearly within the prohibition of some criminal statute 
before a criminal prosecution can be maintained. 


The law requires that every person operating a motor vehicle on 
the public highways shall have an operator’s license. Section 60-403, 
R. S. Supp. 1947. No person under the age of fourteen years is entitled 
to an operator’s license under any circumstances. Section 60-407, R. S. 
Supp. 1945. It is unlawful for anyone to cause or knowingly permit his 
child or ward under the age of sixteen years to drive a motor vehicle 
upon any highway when such minor is not authorized by law or is acting 
in violation of the law. Section 60-417 (9) R. S. 1943. It is unlawful 
for a child under fourteen years of age to operate a motor vehicle 
under. any circumstances. Section 39-726, R. S. 1943. Certainly both 
the boy and his father have been guilty of violating one or more of 
these statutes if a farm tractor comes within the statutory term “motor 
vehicle”. 


However, Section 60-401, R. S. 1943, of the Motor Vehicle Operators’ 
License Act specifically excludes traction engines from the definition of 
motor vehicles so that one is not required to have an operators license 
to operate a traction engine. This, in our opinion, eliminates the possi- 
bility of successfully prosecuting a criminal prosecution against either 
father or son under the Motor Vehicle Operators’ License Act. (Sections 
60-401 to 60-440, inclusive, R. S. 1943, as amended.) 


Section 39-726, R. S. 1943, was originally Section 37, Chapter 190, 
Laws of Nebraska, 1919. Section 1 of Chapter 190, Laws of Nebraska, 
1919, defines “motor vehicles” for the purposes of that act, and specifically 
excludes traction engines from the definition in exactly the same lan- 
guage as is employed in Section 60-401 of the Motor Vehicle Operators’ 
License Act. Section 1, Chapter 190, Laws of Nebraska, 1919, now 
appears as Section 60-301 R. S. Supp. 1947. For this reason, we believe 
that no criminal prosecution could be maintained based on Section 39- 
726, R. S. 1943. 


The definition of “motor vehicle” found in Section 39-741 R. S. 
1948, is broad enough to include traction engines, but it specifically 
applies only to Sections 39-741 to 39-799, inclusive, R. S. 1948, and an 
examination of these sections fails to reveal any statute which was 
violated in this instance. 


After a careful examination of the statutes, we find no law which 
in our opinion will support a criminal prosecution against either the 
father or son under the facts stated in your letter. 


July 21, 1948 
AERONAUTICS 7 


Department Of Roads And Irrigation 
Authority To Furnish At Cost Engineering Service To Municipalities 
To Plan And Construct Airports 


Hon. F, H. Klietsch, State Engineer, Department of Roads and Irrigation, 
State House: 


—595— 


We have your letter of July 1 which requests our opinion in the 
following words: 


“Would you give your opinion concerning the authority 
of the Department of Roads & Irrigation to contract di- 
rectly with municipalities for the furnishing by the De- 
partment of engineering services in the planning and con- 
struction of airports. Such contract to provide that the munici- 
pality will reimburse the Department for the cost of said serv- 
ices furnished. The Department of Roads & Irrigation having 
previously entered into an agreement for such services under the 
provisions of Sec. 3-116, R. S. Supp. 1947.” 


We have carefully examined such statutes as in our opinion relate 
to the proper answer of your inquiry. We first advise that in no pro- 
vision of the law do we find that your department is strictly or expressly 
forbidden to furnish engineering service to municipalities in connection 
with airport work. 


The 1945 Legislature passed the State Aeronautics Department Act 
(Sections 3-101 to 3-154, R. S. Supp. 1947) which set up the Depart- 
ment of Aeronautics and provided for its powers. Among such powers 
is the right to acquire, lease, obtain, or improve in the name of the 
state airports or landing fields, and to exercise direct jurisdiction over 
such fields. The act also provides a comprehensive plan for the coopera- 
tion of the State Aeronautics Department and other departments in the 
planning, installation, construction, and supervision of airports and 
landing fields. 


At the same session the Revised Airports Act (Sections 3-201 to 
8-238, R. S. Supp. 1947) was passed. Section 3-202 of that act provides 
for the acquisition, improvement, and operation of airports by munici- 
palities themselves. An examination of the two acts indicates that in 
them, as well as in the Airport Zoning Act (Sections 3-301 to 3-333, 
R. S. Supp. 1947), was intended to be enacted a comprehensive, unified, 
long-range state and municipal aeronautical program and airport plan. 
There is a specific provision mentioned in your letter, Section 8-116, 
R. S. Supp. 1947, that your department shall, upon employment by the 
Department of Aeronautics, with the approval of the Governor, main- 
tain airports or perform necessary engineering service in carrying out 
provisions of the State Aeronautics Act. A further provision of that 
section is quoted herewith: 


‘cs * © Municipalities are authorized to cooperate with the 
department (of aeronautics) in the development of aeronautics 
and aeronautical facilities in this state. The department (of 
aeronautics) may use the facilities and services of other agencies 
of the state to the utmost extent possible and such agencies 
are authorized and directed to make available such facilities and 
services. * * *” (Emphasis supplied.) 


While this section seems by its terms to apply directly to the 
furnishing of services sought to be used by the Department of Aero- 
nautics only, it is the opinion of this office that when a municipality, 
in cooperating with the Department of Aeronautics, is developing an 
aeronautical facility for such municipality, the propriety of making avail- 
able services and facilities such as the necessary engineering service 
would be implied, and that your department, when requested, may 
properly furnish the services either directly to the Department of 
Aeronautics for the purpose of planning, enlarging, or constructing an 
airport in the name of the state, or to a municipality for the purpose of 
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planning, enlarging, and constructing an airport over which airport 
the State Department of Aeronautics will exercise supervision and 
some control. Your furnishing of such services should be made on the 
basis of actual cost to the Department of Roads and Irrigation. 


Section 3-287, R. S. Supp. 1947, provides that the Revised Airports. 
Act shall be interpreted and construed so as to make uniform so far 
as possible the laws and regulations of this state and other states and 
of the government of the United States having to do with the subject 
of aeronautics. 


In our opinion, therefore, it would be proper in the interest of 
uniformity, economy, and proper administration of the laws of this 
state having to do with aeronautics that your department furnish engineer- 
ing service to municipalities requesting the same for the purpose de- 
scribed in your inquiry. 


July 21, 1948 
SCHOOL DISTRICTS 


Family With High And Elementary Students Transferred Under Law 
79-2101 From Rural To Town District, Supporting Both High & 
Elementary Schools; Question Is About Assessing The Free High School 
Tuition Levy And Right Of Town School to Collect The Free High 
School Tuition For The High School Students Living On The 
Transferred Property 


Hon. Wayne O. Reed, Superintendent of Public Instruction, State House: 


We have your letter of June 30 requesting our opinion in the follow- 
ing words:- 


“This office would appreciate your assistance on the follow- 
ing problem: 


“A family having both high school and elementary school 
children is transferred under the provisions of School Law 
79-2101, from a rural district to a town district that supports 
both a ‘high school and an elementary school. A question has 
now arisen as to whether or not this town school is entitled to 
free high school tuition for the high school students of that 
family. Since their property is transferred into the town dis- 
trict, it is assessed the full amount of the town school levy 
since there is no provision for separating the high school from 
the elementary school levy in such an instance. We do not 
know whether or not the property has been assessed the free 
high school tuition levy. If the property is assessed the free 
high school tuition levy, which it probably should be since trans- 
fers are for elementary school privileges only, it would appear 
that that property is being subject to double taxation for high 
school privileges. 


“My specific question is this—in your opinion, should this 
property be assessed the free high school tuition levy and 
should the town school be permitted to collect free high school 
tuition for the high school students living on the transferred 
property?” 
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This office, on June 27, 1942, issued an opinion to Mr. W. H. Line, 
County Attorney, Loup City, Nebraska, to the effect that a high school 
district may not collect free high school tuition for a high school student 
situated in the manner described in your inquiry. That opinion has been 
examined, together with pertinent statutes, and, for reasons which will 
hereinafter appear, is stated again to be the opinion of this office. 


Your letter, however, inquires further as to whether the land on 
which the family in question resides should be subjected to the tax 
for rural free high school tuition. Section 79-2103, R. S. 1943, pro- 
vides for the transfer as to school taxes when elementary pupils have 
requested and been accepted to transfer to an adjoining district. The 
section states in part as follows: 


«“* * * the county clerk shall * * * place the school taxes, 
except for the payment of special levies for building purposes or 
existing bonds or interest on the same, of the parents or guard- 
ians and of the real estate on which they reside, not exceeding 
a quarter section of land, for the year next ensuing, in the 
adjoining district instead of in the district of their residence, 
basing such school taxation upon the levy for school purposes in 
the adjoining district and the assessed valuation of the prop- 
erty of such parents or guardians and the real estate as de- 
termined by the proper officers, and the taxes shall be collected 
as provided by law for other taxes.” 


Although the eligibility for transfer depénds upon the existence of 
elementary school age pupils, and the transfer of such elementary school 
children or wards is made for the period of one year, yet the transfer 
of the property for taxes above provided for calls for a placing of all 
school taxes except those specifically excepted. In the example which 
you cite, the school district to which this transfer is made includes 
among its school taxes an amount for the maintenance of a high school. 
In our opinion it would be inequitable to charge the holder of such land 
with this amount of taxes and yet assess him for free high school 
tuition. Such dual assessments should not be made unless clearly pro- 
vided by law. 


An examination of Section 79-911, R. S. 1943, proving for the tax 
levy for free high school tuition, discloses the following provision: 


«* * * Provided, the board shall exclude from the levy all the 
actual valuation on all of the taxable property of any district in 
which is maintained an approved four year high school * * *.” 


This does not specifically state that the district in which such land 
is assessed need be the district in which it is physically situated. It is 
our opinion, therefore, that if the land is actually included for purposes 
of assessment in a district which maintains a high school, that it should 
be exempted from the levy for free high school tuition provided in 
Section 79-911. 


July 21, 1948 
SCHOOL DISTRICT OFFICERS 


Director, Moderator, Treasurer Elected At The Annual Meeting 
Effect Of Failure Of All New Officers To File Their Acceptances 
Effect Of Failure Of Treasurer To File Bond Within Ten Days 
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Hon. Wayne O. Reed, Superintendent of Public Instruction, State House: 


We are in receipt of your letter of recent date enclosing the cor- 
respondence between your office and that of Glenn E. Turner, County 
Superintendent of Lancaster County, relative to an election of school 
district officers in a certain school district in this county. 


From your letter and the attached correspondence it appears that 
at the annual meeting held in this school district a director, moderator 
and treasurer were duly elected. The treasurer failed to file his bond 
within ten days as required by section 79-404, R. S. 1948, and none of 
the officers so elected filed an acceptance as required by section 79-303, 
R. S. 1943 with the present director of the school board. There appears 
to be a contention, however, on the part of these newly elected officers 
that such acceptance is filed with the newly elected director of the 
district. After the expiration of the ten days after said election, the 
old directors met and appointed three other persons to assume the 
offices of director, moderator, and treasurer of said district on the 
Srounde that the newly elected officers had not qualified according 
to law. 


Insofar as the treasurer of the district is concerned, it is our opinion 
that the filing of the bond within ten days of the election, as required 
by section 79-404, is mandatury and that the filing of such bond subse- 
quent to the expiration of said time is not sufficient to qualify the person 
so elected as treasurer, and that the school district officers were justified 
in declaring the office vacant and appointing a treasurer. 


With reference to the director and moderator it appears to us from 
the record which you have submitted that there is a dispute as to facts 
involved and that the question which arises is a factual one rather than 
a legal question, and it is impossible for us to determine «who are the 
legally qualified persons to assume the office of director and moderator 
of this district. The question is one which would necessarily have to be 
determined through legal proceedings. 


July 21, 1948 


SCHOOL DISTRICT HAVING WITHIN BORDERS AN 
INCORPORATED VILLAGE 


Also This District Contains More Than 150 Pupils 
Power At Annual Meeting For Majority To Change The 
Form Of Government And Elect Six Trustees Without 
Mentioning These Facts In Notices Of The Meeting 


Mr. G. B. Hastings, Arthur County Attorney, Grant: 
We have received your letter of July 10 which inquires as follows: 


“As County Attorney of Arthur County, Nebraska, I submit 
to you for your consideration the following proposition. A 
School district has been in existence for many years under the 
provision of Chapter 79 Article I CS 1943. Within the School 
District is an incorporated Village. At the annual meeting 
held on the second Monday in June, it was voted by a majority 
of the electors present to change the form of Government and to 
elect a Board of six Trustees. Under the provision of Chapter 
79 Articles VI as a District containing more than 150 pupils. 
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The notices for the annual meeting made no mention that the 
question of the change of form of Government would be con- 
sidered. Two questions now arise: 


“1, Did the voters at the annual meeting of the school 
district have the power and authority to change the form of 
Government when the notice did not contain provision that such 
proposition would be considered? 


“2. If so, did the district have the power to elect a Board 
of six Trustees in view of the fact that an incorporated Village 
exists within the School District and must their election be 
under the provisions of Section 79-602.” 


The statute governing the determination to operate under an organ- 
ization provided for six trustees in a school district containing more 
than 150 children between five and twenty-one years is found in Sec- 
tion 79-601, R. S. Supp. 1947. We have examined this statute and have 
referred to such other general school statutes as might be material, 
and we find nothing which indicates that any type of special notice is 
required for consideration of this matter at an annual meeting. It 
would appear, then, from the law that in a district operating under a 
three man board, the possibility of considering a change to a board of 
six trustees exists at the time each annual meeting is called. It may 
properly be voted upon by the persons interested enough to attend the 
annual meeting. 


The Supreme Court of Nebraska in State v. Clark, 108 Neb. 638, 
188 N. W. 472 in passing upon whether this type of organization could 
be adopted at the original organization meeting, uses the following 
language which by inference indicates that the matter of change to a 
six man board is a matter which properly could be considered at any 
annual meeting: 


“It appears to us clearly within the contemplation of the 
legislature, by this enactment, that the electors of the new 
district should have authority to adopt the plan of school 
district organization which they deemed fit. Surely, it would be 
unreasonable to say that at this organization meeting they must 
proceed with a plan of government providing for three trustees 
until an annual meeting of the newly consolidated district could 
be had, and this for the sole reason that the several districts, 
which had become included within the new-district, were found to 
have had, as their previous form of government, organizations 
providing for three trustees. * * *” 


While we recognize that the above quoted words do not strictly apply 
to the question which you have put, yet you will observe that the 
court assumes that the selection of a six man board would be a proper 
item of business at the next annual meeting. 


In reply to your second question, it is our opinion that Section 79- 
602 clearly applies and that if the district contains within its boundaries 
an ineorporated village the members of the school board shall be 
elected at the regular village election of such village upon a separate 
ballot by the qualified voters of the school district as defined in Sec- 
tion 79-204, R. S. 1943. 
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July 22, 1948 
JOINT TENANCY 


Certificate Of Title To Motor Vehicles 
Procedure For Application For Title In Name Of Survivor 


Mr. Robert V. Denney, Jefferson County Attorney, Fairbury: 
We have your request for an opinion in which you say: 


“A Question has been asked me with reference to the 
certificate of title law contained in chapter 60 of the Revised 
Statutes.of Nebraska for 1943; the question being as follows: 


“Tirst, is the County Clerk authorized to issue a certificate 
of title under that law in the names of two people as joint 
tenants with right of survivorship; 


“Second, if he is so authorized, what evidence is necessary 
for the survivor to present to the County Clerk when requesting 
a new title to be issued in his individual name.” 


“All of the wording of the statutes under chapter 60 
seem to indicate that the applicant and holder of a certificate 
of title is just one person or one corporation and therefore the 
question has been asked by the County Clerk and we would 
appreciate your answer as soon as convenient.” 


At the outset it must be remembered that motor vehicles are personal 
property the same as household goods, wagons, livestock, ete. For 
purposes of control and regulation, the Legislature has provided a 
particular kind of a document to evidence the title to motor vehicles. 
Prior to this enactment title to motor vehicles was transferred by an 
ordinary bill of sale. 


It is generally recognized in this country and in this state that a 
joint tenancy may exist in personal property the same as in real estate. 
14 Am. Jur P. 82. McConnell v. McCook Nat’l Bank, 142 Neb. 451, 6 
N. W. 2d 599; In re Estate of Johnson, 116 Neb. 686, 218 N. W. 739. 


While it is true that the title law is written in the singular, in the 
construction of statutes the singular is held to include the plural, see 
Sec. 49-802, R. S. Supp. 1947, and thus, as long as the title law does 
not indicate a legislative intent to the contrary, it should be construed 
as not prohibiting dual title holders in joint tenancy. 


We think the county clerk has full authority under the law to issue 
a certificate of title to joint tenants when the proper application therefor 
is made as required by Sec. 60-106, R. S. 1948. 


When title to a motor vehicle is held by joint tenants with right of 
survivorship and one of them dies, the survivor is, by operation of law, 
invested with full title and he may have a title issued to him upon com- 
pliance with Sec. 60-111, R. S. 1943 which provides in part as follows: 


“In the event of the transfer of ownership of a motor 
vehicle by operation of law * * * the clerk of the county in which 
the last certificate of title to such motor vehicle was issued, 
upon the surrender of the prior certificate of title * * * and upon 
payment of the fee prescribed in this act, and the presentation 
of an application for certificate of title, may issue to the appli- 
cant a certificate of title thereto. Only an affidavit by the 
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person, or agent of the person to whom possession of such 
motor vehicle has so passed, setting forth facts entitling him to 
such possession and ownership, together with a copy of the 
journal entry, court order, or instrument upon which such claim 
of possession and ownership is founded, shall be considered satis- 
factory proof of ownership and right of possession. * * * If, 
from the records in the office of the county clerk, there appear 
to be any lien or liens on such motor vehicle, such certificate 
of title shall contain a statement of such liens unless the appli- 
cation is accompanied by proper evidence of their satisfaction 
or extinction.” 


Thus it seems clear that upon the death of a- joint tenant, the 
survivor may make application for title to issue in his own name by 
making an affidavit as to the facts supported by a certificate of the 
death of his co-tenant. 


July 23, 1948 
MUNICIPAL CORPORATIONS 


Method And Cost To Retire Bonds Held By State School 
Fund On Which There Are Unearned Premiums 


Board of Educational Lands and Funds, State House: 


We are in receipt of your letter enclosing a proposal submitted to 
your Board by the City of Bellevue for the retirement of its bonds 
now held by the Permanent School Fund of the State. You also enclose 
a statement of Edward Gillette, State Treasurer, which shows the amount 
of the different bond issues of said city now held by the Permanent 
School Fund, and the amount of the unearned premium of each of said 
issues. 


Under the provisions of Section 72-252 R. S. Supp. 1947, your 
Board is without authority to dispose of any of the bonds held in the 
various trust funds at less than said bonds cost the State and accrued 
interest. The statement of the State Treasurer discloses that the 
Permanent School Fund holds the sum of $149,500.00, worth the City 
of Bellevue Bonds on which there is an unearned premium of $5,581.00. 


In order to dispose of these bonds, it will be necessary for your 
board to offer the same at public sale as provided by Section 72-252 
R. S. Supp. 1947, and the lowest bid which could be accepted is the 
sun of $155,081.00 plus accrued interest to the date of delivery of the 
onds. 


July 23, 1948 
MOTOR TRUCKS 


Equipment With Flares For Use When Stopping At Night On Highway 
Whether A Pickup Vehicle Should Be Equipped With Said Flares 
Construction Of Sec. 39-7,118 R. S. Supp. 1947 


Hon. F. H. Klietsch, Director, Motor Vehicle Division, Department of 
Roads and Irrigation, State House: 
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We have your request for an opinion in which you say that some 
difficulty is being experienced in the enforcement of the statutory pro- 
vision requiring motor trucks to be equipped with flares for use when 
stopped on or adjacent to the traveled portion of any highway, and you 
further ask: 


“We would therefore request your opinion as to whether 
or not the words, ‘motor trucks’ which we have underscored 
above would also include pickup vehicles which are only % 
ton or 3/4 ton rated capacity and would they fall within the 
classification of motor trucks under this section.” 


An examination of the pertinent statute discloses: 


Sec. 39-7,118, R. S. Supp. 1947. “Motor buses, cars for 
hire having a capacity of over seven passengers, cars or trucks 
used as wreckers or for towing purposes, motor trucks and com- 
binations thereof, operating on the highways during the period 
from one-half hour after sunset to one-half hour before sun- 
rise shall at all times be equipped with at least three portable 
akties may be plainly visible for a distance of five hundred 

eet; = ese? 


The penalty for the violation of the above provisions is found in 
Sec. 39-7,120, R. S. 1948, as follows: 


“Any person or persons violating the provisions of sections 
39-7,118 and 39-7,119 shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be fined in any sum not less 
than twenty-five dollars nor more than one hundred dollars.” 


; We further find that a truck is defined in Sec. 60-301, R. S. Supp. 
1947: 


“The words and phrases used in sections 60-301 to 60-343 
shall, for the purpose of the same only, and only insofar as 
registration and licenses are concerned, be construed as follows: 
* * * ‘trucks’ shall include motor vehicles equipped or used to 
earry anything other than passengers; * * *.” 


While the above provision is restricted to registration and license, 
it seems clear that if the trucks in question fall within the above defini- 
tion for the purposes of registration and license they must also be 
considered to be trucks within the meaning of the statute first above 
quoted; it would be a labored construction indeed to say that they were 
trucks for the purposes of registration and license but not trucks for 
the purposes of regulation under the police power. 


The Supreme Court of this state has not passed directly on this 
point, but in Paltani v. Sentinel Life Ins. Co., 121 Neb. 447, 237 N. W. 
892, we find the following language: 


«* * * The Oxford Dictionary defines a truck as ‘a wheeled 
vehicle for carrying heavy weights.’ The New Century Dic- 
tionary defines a truck as an automobile for transporting heavy 
loads. An automobile truck has also been defined as a ‘vehicle 
for conveyance of commercial purposes over ordinary roads and 
the average type of that kind of vehicle is especially designed 
both in its propelling mechanism and its body construction for 
that function.’ * * *” 


We are of the opinion that if a truck falls within the definition 
thereof for the purposes of registration and license and is so used, it 
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must be equipped as required in the first quoted statute. 


July 24, 1948 
SCHOOL LAND LEASES 
Expiration Of A Renewal Lease Dated Jan. 2, 1923 
Board of Educational Lands and Funds, State House: 


You state that under date of November 6, 1897, school land lease 
No. 48042, covering the SW%4 of Section 36, Township 8 North, Range 
16 West, Kearney County, Nebraska, was sold at public auction; that this 
lease expired by its own terms on December 31, 1922; that a renewal of 
said lease was issued to the lessee bearing date of January 2, 1923. 
You inquire when this present lease will expire. 


Under the laws of the state in effect at the time of the expiration 
of lease No. 48042, the lessee was entitled to a renewal thereof for a 
period of twenty-five years. The present lease therefore expired on 
the 31st day of December, 1947. It is immaterial that the lease contains 
a statement that the same shall expire “twenty-five years from the 
first day of January next ensuing after the date of the lease”, as the 
Board of Educational Lands and Funds was without authority to grant a 
lease for a period longer than twenty-five years, and an error com- 
mitted in inserting January 2, 1923, as the date of the commencement 
of the lease cannot grant to the lessee a right greater than that authorized 
by law. 


July 24, 1948 
SCHOOL RETIREMENT SYSTEM 


Must The Qualifying Services Under Sec. 79-2915, 
To Entitle Credit For Prior Service, Be Performed In Nebraska 


‘Mr. Glenn I. Anderson, Director of Retirement Systems, State House: 
You write: 


“Section 79-2915 (R. S. Supp. 1945) provides that a member 
be employed certain years either before the Retirement Act 
became effective or certain years following the effective date 
of the Act. This section also provides for ‘further professional 
education,’ ‘Service in the armed forces’ and ‘disability’ to be 
accepted in lieu of such service. 


“Time out for disability and further professional education, 
while counting as qualifying years, does not count as service 
years for benefit payments. 


“In your letter of June 20, 1947 you informed us that 
employees cannot receive service credit by being employed in 
another state after they have become a member in the Re- 
tirement System, this being covered by Sec. 79-2923 (R. S. 
Supp. 1945). We do not find any restrictions governing pro- 
visions for qualifying for prior service under Sec. 79-2915 (R. 
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S. Supp. 1945). May a member be employed, disabled or at- 
tend school in another state and present proof of such, for 
qualifying for prior service?” 


Section 79-2915, R. S. Supp. 1947, prescribes the qualifications which 
entitle a member of the School Retirement System to prior service 
credit. The statute provides that to qualify for prior service credit 
the member must have completed four years service during the five 
calendar years immediately preceding April 16, 1945, or eighteen out 
of thé past twenty-five years and two out of the five years immediately 
preceding April 16, 1945, or four years within the five years immediately 
following April 16, 1945. Special provisions are made for persons under 
disability, receiving further professional education or in military service. 
The statute is silent as to whether the qualifying services must be per- 
formed in Nebraska. 


As stated in your letter, we expressed the opinion in our letter to 
you of June 23, 1947, that a member of the Nebraska Retirement 
System is not entitled to teach in another state and then receive a re- 
tirement annuity from Nebraska for such out-state services even though 
he pays to the Nebraska Retirement System the amount that would have 
been deducted from his salary had he taught in Nebraska. 


The question you now present, however, has to do with the member’s 
right to claim credit for services rendered prior to April 16, 1945, and 
not to the member’s right to retirement benefits for out-state services. 
Must the qualifying services which are required by Section 79-2915 to 
entitle the member to credit for prior service be performed in Nebraska 
or may they be performed in any state? 


The statute does not expressly say that such services must be 
performed in Nebraska, but a consideration of the act as a whole and 
of its objects and purposes, and more particularly of the purpose behind 
the requirements of Section 79-2915, convinces us that the Legislature 
contemplated and intended that these qualifying services be performed in 
Nebraska and nowhere else. 


It must be assumed, we believe, that when the Legislature passed 
the School Retirement Act and levied a tax on the people of Nebraska to 
help support the School Retirement System, it was thinking primarily 
of the interests and welfare of the people of Nebraska, and not of the 
other states or of the world at large. The primary purpose of the act 
is to improve the quality of service which the people of Nebraska are 
getting from the teachers rather than to improve the services of the 
teaching profession generally throughout the country. Furthermore, 
the economic welfare and security of the teachers themselves is a 
secondary consideration. Our Constitution does not permit the Legisla- 
ture to impose a tax on the people solely for the benefit of a single 
class or profession. If it cannot be shown that the entire state is 
benefited, the act is class legislation and void. 


The purpose of requiring members of the School Retirement System 
to serve a substantial length of time during the five-year period im- 
mediately preceding or immediately following April 16, 1945—the date 
the act went into effect—in order to qualify for prior service credit 
appears to be to prevent persons from temporarily joining the Retire- 
ment System merely to entitle them to credit for prior service. They 
must be bona fide members of the Nebraska School Retirement System, 
rendering services in and for the people of Nebraska to be entitled to the 
benefits of the act. The credit for limited services performed outside 
the state, which the act permits, is to prevent injustice to teachers who 
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may have taught some years in another state before coming to Nebraska 
to teach. The law is not intended to encourage teachers to leave Nebraska 
for service in other states and at the same time enjoy the benefits of 
the Nebraska law, but rather the reverse. 


It is our opinion that the services required by Section 79-2915, R. 8. 
Supp. 1947, in order to qualify a member to receive credit for prior 
service, must be performed in Nebraska. This restriction, however, does 
not apply to a member’s disability, his military service or to the school 
he attends for further professional education. The fact that they occur 
outside of Nebraska is immaterial. 


July 28, 1948 
TOWNSHIPS 
Limits On Issuing Warrants For Road Purposes 


Mr. James R. Kelly, Deputy County Attorney, Custer County, Broken 
Bow: 


You have requested our opinion as to what extent a township may 
issue warrants for road purposes. 


Section 28-255, R. S. 1948 provides in part: 


«* * * No order shall be drawn on the town treasurer in 
excess of seventy-five per cent of the amount of taxes levied 
for the current year on the property of said town, subject to 
be expended by said town, unless the money is in the treasury 
of said town to pay the order so drawn on presentation. * * *” 


Section 39-402, R. S. 1948 provides in part: 


“«* * % where cities and villages are located within the 
boundaries of any town, one half of all money collected as 
road tax on property within the corporate limits of such cities 
and villages, shall be paid in cash be the county treasurer to 
the treasurer of such city or village, and such money when paid 
to the treasurer thereof shall be expended by the proper officers 
thereof for maintenance and repair of the streets and alleys 
of such city or village.” 


Construing the above sections together, it is our opinion that a 
township may issue warrants for road purposes in an amount equal 
to 75% of the taxes levied for road purposes less one-half of the taxes 
levied on property within the corporate limits of cities and villages 
located within the boundaries of the town. 


July 29, 1948 
ELECTIONS 


Death Of One Of The Nominees For Regent Of County High School 
Nominating Another Person To Fill Vacancy Under Sec. 32-1204 


Mr. W. E. Mumby, County Attorney, Harrison: 
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We have your request for an opinion on a problem which arises by 
virtue of the fact that at the April primary two persons were nominated 
as candidates for the Board of Regents of the county high school to fill 
two vacancies which would occur by expiration of the terms of the 
current members. After the nomination of the two candidates at the 
primary, one of them died. 


You refer us to Sec. 79-1003, R. S. 1948 which provides that candi- 
dates for the Board of Regents shall be nominated and elected on the 
non-political ballot as provided in Sec. 32-1201 to 32-1203, R. S. 1943, and 
you call our attention to the fact that there is no provision for the filling 
of a vacancy in the nominations in the sections last above referred to. 


This provision of reference first appears in the original bill H. R. 
578 of the 1927 legislative session, and is found at page 263 of the 1927 
Laws. The provision there refers to Sec. 2166, 2167 and 2168, C. S. 1922. 
A comparison of these sections referred to with the present statutes 
discloses that 32-1204, R. S. 1943 was Sec. 2168, C. S. 1922, thus it 
becomes evident that the reference in 79-1003 is erroneous since the 
original act governs over any discrepancy apparent in the current 
statutes. 


We are, therefore, of the opinion that if the provisions of Sec. 32-1204 
are followed that another person may be nominated for the Board of 
Regents with full authority of law. 


August 8, 1948 
JURISDICTION OVER RESIDENTS OF ORDVILLE, NEBRASKA 


Ordville Is A Federal Housing Project Adjacent To And 
Connected With The Sioux Ordnance Depot 


Mr. L. M. Clinton, Cheyenne County Attorney, Sidney: 


We have your request for an opinion on the status of those persons 
residing in Ordville, a Federal Housing Project adjacent to and con- 
nected with the Sioux Ordnance Depot. We have reviewed the com- 
munications between the several governmental agencies having control 
of this property from which it appears that: 


1. The land on which Ordville is situated was acquired by the 
United States government on January 18, 1943 by Declaration of Taking 
in Civil Action No. 95 in the United States District Court of Nebraska. 


2. The United States, on July 27, 1945, accepted exclusive juris- 
diction over all lands in the State of Nebraska acquired for military 
purposes. 


3. On January 28, 1948, the United States Housing and Home 
Finance Agency transferred jurisdiction of the lands, buildings and 
equipment of Ordville to the Department of the Army effective March 
1, 1948, but it does not appear that the government accepted exclusive 
jurisdiction of this particular property. 


The authority of the United States government to take and hold 
property in this state is found in Art. I, Sec. 8, U. S. Const. which pro- 
vides in substance that the Congress shall have power to exercise exclu- 
sive legislation in all cases and over all places purchased by the consent 
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of the state legislature for the erection of forts, magazines, arsenals, 
dockyards, and other needful buildings. 


Until recently it was generally thought that this constitutional 
provision was self-executing, but in the recent cases decided by the 
Supreme Court of the United States it is held that exclusive jurisdiction 
lies with the United States only when,it accepts it, that there is no 
reason why it should be compelled to accept it contrary to its own con- 
ception of its own interest. Silas Mason Co. Inc. vs. Tax Commission of 
Washington, 58 S. Ct. 233, 302 U. S. 186, 82 L. Ed. 187; James vs. 
Dravo Construction Co., 302 U. S. 134, 82 L. Ed. 155. 


On October 9, 1940 the Congress passed Public Act No. 825 (54 Stat. 
at Large 1083; also 34 U.S.C.A. 520) only the latter portion of which 
is material here. In substance it provides that the head of any depart- 
ment or independent agency of the government may, when he deems 
it desirable, accept exclusive jurisdiction over land under his immediate 
jurisdiction, custody or control, ceded by a state and acquired by the 
government by filing a notice of such acceptance with the governor of 
the state, and concludes with the following: 


“Unless and until the United States has accepted jurisdiction 
over lands hereafter to be acquired as aforesaid, it shall be 
conclusively presumed that no such jurisdiction has been ac- 
cepted.” 


It appears that Acting Secretary of War Patterson, by a letter 
addressed to Governor Griswold, under date of July 27, 1945, gave notice 
that “the United States accepts exclusive jurisdiction over all lands 
acquired by it for military purposes within the State of Nebraska”, 
but it must be observed that on the above date the Secretary of War 
did not have the land in question “under his immediate jurisdiction, 
custody or control” within the meaning of the act because the land in 
question was at that time under the immediate jurisdiction, custody or 
control of the Administrator of the Housing and Home Finance Agency, 
a separate governmental agency. 


We assume that the correspondence of the government officials cor- 
rectly reflects the facts, in which event there is but one conclusion to be 
drawn and that is that the United States government has never accepted 
exclusive jurisdiction over the land occupied by Ordville, and hence the 
residents thereof are in the same status as any other resident of your 
county. 


August 5, 1948 
COUNTY’S AUTHORITY TO AID CITIES 
Question To Assist City Between 25,000 & 40,000 Pave A Street 
Mr. Donald H. Weaver, Hall County Attorney, Grand Island: 
We have your request for an opinion in which you say: 


“On July 13, 1948 our office passed an opinion to the Hall 
County Board as to whether or not the county could assist in 
the paving of one of our outlying streets which carries quite 
a lot of traffic. 


“At the meeting of the County Board considerable evidence 
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was presented to the board that the City of Grand Island now 
exceeds 25,000 in population. After considering the evidence 
the majority of the board concluded that Grand Island now 
comes within Section 23-339, Revised Statutes of Nebraska for 
1943, and they voted to contribute $10,000 to assist the City 
of Grand Island in the paving of this street.” 


Sec. 23-339, R. S. 1948 provides as follows: 


“The county board of any county in which any city or 
cities having over twenty-five thousand and less than one hundred 
thousand inhabitants is situated, is hereby authorized and 
empowered, whenever the road fund or funds of said county 
will warrant it, to aid in the grading, paving or otherwise im- 
proving of any street, avenue or boulevard leading into said city 
and within the corporate limits thereof, by providing for the 
payment of not exceeding one half of the cost of such grading, 
and not exceeding the cost of the paving of intersections. It 
shall also be authorized and empowered to grade, pave or 
otherwise improve any street, avenue, boulevard or road, or 
any portion thereof leading into or adjacent to any such city 
outside, or partly inside and partly outside the corporate limits 
thereof, including any portion thereof leading into or across any 
village or town, and for such improvements outside of the 
corporate limits of any such city as herein authorized and 
directed.” 


The above statute fully authorizes the use of county funds, whenever 
the road fund or funds of said county will warrant it, to aid any city 
situate in said county of over 25,000 and less than 100,000 population 
in the grading, paving or improving any street, avenue or boulevard of 
said city. Thus it is clear that two facts must exist to authorize such 
expenditure of county money: First, the road fund or funds of the 
county must warrant the expenditure. Second, there must be a city of 
over 25,000 and less than 100,000 population situate in said county. 


The question of the condition of the road fund or funds of the county 
is not before us, hence we assume that the road fund or funds are in 
such condition as to warrant the anticipated expenditure. The only re- 
maining question is as to the existence of a city of more than twenty- 
five thousand and less than one hundred thousand population in your 
county. 


Sec. 16-101, R. S. 1948 provides as follows: 


“All cities having more than five thousand and not more 
than forty thousand inhabitants, as may be ascertained and 
officially promulgated by the United States or under the authority 
of the State of Nebraska or by the authority of the mayor and 
city council of any such city, shall be known as cities of the 
first class.” 


We cite this statute as providing a means of determining the popu- 
lation of a city. We do not think it exclusive however because it will be 
noted that the statute would be followed literally if the mayor and city 
council officially found the population thereof to be as having more than 
five thousand and not more than forty thousand without making a 
specific finding as to the exact number of inhabitants. 


On the other hand, we find no statutory authority for the county 
board to determine the population of a city, but for that matter neither 
is there statutory authority for a county board to determine the popula- 
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tion of its county. Since the salaries of county officers are fixed by 
the class in which the county falls, and the class is determined by the 
population of the county it becomes necessary that some determination 
of the population be made in an official manner. In at least two cases 
the Supreme Court of this state approved such a determination made by 
a county board after proper notice to interested parties and a ape 
hearing. See Buffalo County vs. Bowker, 111 Neb. 762, 197 N. W. 
620; Shambaugh vs. Buffalo County, 1383 Neb. 46, 274 N. W. 207. This 
finding should be in the form of a resolution reciting the steps taken 
and the conclusion reached. 


Sec. 23-339 first above quoted requires an official finding by the 
county board that there is, in fact, a city having over twenty-five 
thousand and less than one hundred thousand inhabitants situate within 
its boundaries in the same way as the fixing of the population of the 
county. This official determination is as necessary for the lawful ex- 
penditure of county funds to aid said city as it is to determine the 
amount of salary to be paid its county officials. We think the county 
board is required to make this determination in any event. If the mayor 
and city council had previously made a determination under Sec. 16-101, 
supra, it should be received by the county board, along with other 
pertinent evidence, and given the weight that should properly be accorded 
to it. This finds support in the Bowker case wherein it is said: 


“The appellant relies upon the government census of 1920, 
which shows the population of Buffalo county to be 23,787. 
While the evidence of such enumeration was, of course, compe- 
tent, it does not necessarily control even in an action where 
the determination of the board is attacked directly, and not 
collaterally. Other competent evidence may be resorted to for 
the purpose of determining the number of inhabitants of the 
county at any given time.” 


The opinion reached is that your county board followed a lawful 
procedure and one necessary to authorize the expenditure of county 
funds for the purpose indicated. 


August 9, 1948 
GRAIN WAREHOUSES 


Form Of Receipt To Be Issued By State-Licensed Warehouseman 
Insurance Must Be Carried To Cover Full Value Of Property Stored 


Mr. E. Preston Bailey, Supervisor of Public Warehouses, State Rail- 
way Commission, State House: 


You request our opinion as follows: 


1. “May any form of Warehouse Receipt be issued by 
any State-licensed warehouseman for grain other than the 
form of receipt adopted by the Nebraska State Railway Com- 
mission in General Order 66, Supplement No. 5.” 


The answer is no. Section 88-206, R. S. 1948 Supp. provides with 
reference to the receipt form to-be used: 


«* * * The receipts shall state the date, name of owner and 
the grade, gross weight, dockage, and net weight of the grain 
represented therein. The State Railway Commission is au- 
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thorized and empowered to prepare forms for such receipts 
which shall be used by all public warehouses. * * *” 


Thereafter said statute provides that only “such grain warehouse 
receipt” as above mentioned shall be registered by the Commission 
when all of the statutory and other provisions therefor have been 
satisfied. 


2. “According to the provisions of the Grain Warehouse 
Act, is it not mandatory that the warehouseman carry in- 
surance to the full value of the property stored regardless of 
whether he may be a field warehouseman or local domestic 
warehouseman.” 


In our opinion it is mandatory that the warehouseman carry 
insurance covering the full value of the property stored. Moreover, 
this applies regardless of the type of warehouseman involved. The 
public grain warehouse law does not differentiate between the types 
of operators mentioned in your question. 


Section 88-203, R. S.°1943 contains the provisions with reference 
to insurance. This section provides that the grain warehouseman 
must give a bond to the State of Nebraska guaranteeing that proper 
insurance will be carried. The section states: 


“* * * Such bonds shall run to the State of Nebraska 
and be for the benefit of all persons storing grain in such 
warehouse. Such bonds shall be conditioned upon such ware- 
houseman carrying combustion, fire, lightning, and tornado 
insurance sufficient to cover loss upon all stored grain in 
such warehouse, the delivery of all stored grain or payment 
of the value thereof upon the surrender of the warehouse 
receipt, upon the faithful performance by the warehouseman 
of all the provisions of law relating to the storage of grain 
by such warehouseman, and regulations of the commission 
relative thereto. * * *” 


August 10, 1948 
STATE HEALTH DEPARTMENT 
Authority To Act As Official State Water Pollution Agency 
Hon. W. S. Petty, M. D., Director of Health, State House: 


We have your letter of August 9, 1948 requesting an opinion in 
which you say: 


“We therefore solicit your opinion as to which department, 
or agency, under the Statutes of Nebraska, is considered the 
official state water pollution agency, so that this department, 
in view of Public Law 845, and other state or federal legislation 
that may be passed in the future, may govern itself accordingly.” 


Public Law 845, 80th Congress, was enacted June 30, 1948, Section 
10 (a) thereof provides as follows: 


“The term ‘State Water Pollution Agency’ means the State 
health authority, except that, in the case of any State in which 
there is a single State agency, other than the State health 
authority, charged with responsibility for enforcing State laws 
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relating to the abatement of water pollution, it means such 
other State agency.” 


We have carefully examined the statutes of this state with reference 
to your inquiry and we find that general supervision and control over 
matters relating to public health and sanitation is, by Sec. 81-601, R. S. 
1948, delegated to the Department of Health of which you are the head. 
It is further made your duty, as Director of Health, to consult and 
confer with the Surgeon General of the Public Health Service of the 
United States, Sec. 81-604, R. S. 1948. Expenditure of funds furnished 
by the United States for such purposes is authorized by Sec. 81-603, 
R. S. 1943. 


Our examination does not reveal any other state agency charged 
with responsibility for enforcing state laws relating to the abatement 
of water pollution, as an independent functioning agency. 


We conclude that the Department of Health of the State of Nebraska 
is the “State health authority” within the meaning of Public Law 845, 
80th Congress. « 


August 10, 1948 
SCHOOL DISTRICTS OFFICERS’ ELECTIONS 


Authority of Incumbent Director To Receive The 
Filings of Acceptance By Newly Elected Officers 


Hon. Wayne O. Reed, Superintendent of Public Instruction, State House: 


You call our attention to section 79-303, R. S. 1943 relating to the 
election of school district officers, which provides as follows: 


“Within ten days after their election these several officers 
shall file with the director a written acceptance of the offices to 
which they shall have been respectively elected, which shall be 
recorded by the director.” 


You state that your office has consistently ruled that the director 
mentioned in this section is the incumbent director, but that this ruling 
has been challenged by some who contend that the director referred to 
may be either the incumbent or the newly elected director. 


Your ruling is correct and was determined by our court in State, 
ex rel. v. Weatherby, 17 Neb. 553, 23 N. W. 512. The court did hold 
however that where the new board met within ten days after the election 
and elected one of their own number as director, and each of the newly 
elected officers filed with him a written acceptance of office under the 
belief that he was the proper custodian thereof, the mistake made in 
the slection of custodian of the acceptances would not destroy the right 
of the newly elected officers to the office after the expiration of the 
official terms of their predecessors. The court did state however: 


“It is the duty of Henry Upton, the present custodian of 
these acceptances, to file them with Edward P. Weatherby, the 
present director, and by whom they should be preserved with 
the records of the district. On the second Monday of July the 
official terms of the present board will expire, and the duties 
ee the office of trustees will then devolve upon the trustees 
elect.” 
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August 11, 1948 
SCHOOL DISTRICTS 


Abandonment Of One Of Two Schools In A District 
Arranging Education In And Transportation To The Other School 


Mr. F. B. Decker, Deputy Supt. of Public Instruction, State House: 


You request our opinion as to the law applicable to the following 
situation: 


A certain school district in Dawes County formerly maintained two 
schools in the district but more than ten years ago voted to abandon one 
of the schools, and has since maintained only one school which is located 
in the center of population in the district. The question relates to the 
transportation of pupils located at a distance from the present school 
and who presumably could be served by the abandoned school if it were 
still being maintained. Specifically, the question is whether the pro- 
visions of Section 79-223, R. S. 1943, or if Section 79-1907, R. S. 1948, 
apply to the situation above described. 


Section 79-223, R. S. 1948, provides as follows: 


“Subject to the conditions set forth in section 79-221 for 
closing the school in any district, the school board of any district 
maintaining more than one school is authorized to close any 
school or schools within such district and to make provision for 
the education of children either in another school of said district 
or in the school of any other district or by correspondence in- 
struction for such children as may be physically incapacitated 
for traveling to or attending other schools, with the permission 
of the parent and on the approval of the county superintendent.” 


Section 79-1907 provides: 


“When no other means of free transportation is provided 
and the child lives more than three miles from the public 
schoolhouse which he is authorized to attend by the nearest 
practicable traveled road, five cents per family for each day of 
actual attendance, by means of the nearest practicable traveled 
road actually traveled, for each one half of a mile or fraction 
thereof by which the distance of the residence from the school- 
house exceeds three miles shall be paid such family monthly 
by such district on the basis of the record of attendance of such 
child, which shall be reported monthly by the teacher to the 
school board of such public school district; and no pupil shall 
be exempt from school attendance on account of distance from 
the public schoolhouse.” 


It has been suggested that sections 79-223 and 79-1907 are in con- 
flict and that one of these sections must apply to the situation above 
described to the exclusion of the other. We think that this does not 
necessarily follow. 


It is an elementary rule of statutory construction that statutes will 
not be held to be in conflict if they can be harmonized by any reasonable 
interpretation. It is also a well-recognized rule that statutes dealing 
with the same subject matter should be construed together. Applying 
these rules in this case, we believe that there is no serious inconsistency 
between the statutes above quoted and that they clearly express the 
legislative intent. 
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Section 79-221, R. S. 1943, provides for the closing of a school by 
the school board under the circumstances and conditions therein recited, 
and provides that funds of such school district may be used to provide 
board, transportation and other expenses of the children while attending 
school in another district, etc. Section 79-223 goes on to provide that 
the school board must make provision for the education of the children 
either in another school of the same district or in another district, “with 
the permission of the parent and the approval of the county superin- 
tendent.” Section 79-1907 then goes on to provide that when the child 
lives more than three miles from the public school house the family 
shall be paid for transportation at the rate of five cents per day for 
each half mile or fraction thereof in excess of three miles. 


In short, the matter of closing the school and arranging for the 
education of the pupils in another school is governed by sections 79-221 
and 79-223, but the allowance for the transportation of such pupils to 
another school is governed by section 79-1907. We believe these statutes 
are intended to supplement each other and, thus construed, we find no 
conflict between them. 


August 23, 1948 
NEWSPAPERS 


Newspaper Printed in Hooker County Is Not a Legal Newspaper for 
Publishing Legal or Other Official Notices in Blaine County 


Mr. Roy E. Blixt, County Attorney, Blaine County, Brewster: 


You state that the county board has adopted a policy for publishing 
its proceedings in legal newspapers only and have requested our opinion 
as to whether a newspaper printed in Hooker County is a legal news- 
paper for Blaine County. 


Section 25-523, R. S. 1943 provides with certain exceptions that a 
newspaper shall be considered a legal newspaper for the publication of 
legal and other official notices when it shall be published within the 
county and printed in an office at the place of publication. 


It is our opinion that a newspaper printed in Hooker County is not 
a legal newspaper for the publication of legal and other official notices 
in Blaine County within the meaning of Section 25-523, R. S. 1943. 


August 23, 1948 
TAXATION; DEFINITION BROADENED 


Includes Railroad Corporations, Life Insurance Companies, Non-Resident 
Land Owners, Executors and Administrators 


Mr. Russell A. Souchek, Seward County Attorney, Seward: 


You have requested our opinion as to whether railroad corporations, 
life insurance companies, non-resident land owners and non-resident ad- 
ministrators are “taxpayers” within the meaning of Section 35-402, R. S. 
1943. 
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Generally speaking, a taxpayer is any person who pays taxes or is 
liable to pay taxes within the district. In an opinion dated July 12, 
1948, we limited the meaning of “taxpayer” as used in Section 35-402 
to persons who pay or are liable to pay taxes upon real estate or tangible 
personal property. 


It is our opinion that railroad corporations, life insurance companies 
and non-resident land owners and administrators who pay or are liable 
to pay taxes upon real estate or tangible personal property are “tax- 
payers” within the meaning of Section 35-402. 


August 23, 1948 
COUNTY ROADS; FARM-TO-MARKET 


Sec. 39-237 and 39-239 (County Road Tax) Do Not Apply to Taxes 
Derived from Levy Under Sec. 77-1605.02 R. S. Supp. 1947 


Mr. Russell A. Souchek, Seward County Attorney, Seward: 


You have requested our opinion as to whether Section 39-237 and 
eee eae 1943 apply to taxes levied under Section 77-1605.02 R. S. 
upp. ‘ 


Section 77-1605.02, R. S. Supp. 1947 provides for a levy of not to ex- 
ceed one mill to be used exclusively for the improvement of farm-to- 
market roads within the county. Sections 39-237 and 39-239, R. S. 
1943 apply to the proceeds of road and labor taxes to be expended for 
the general improvement of all roads in the county. 


It is our opinion that Section 39-237 and 39-239 do not apply to 
taxes derived from a levy under Section 77-1605.02. 


August 23, 1948 
TAXES ON SALES AND USE 
At Army Post Exchanges 
Gasoline and Beer and Tobacco Sales 
Mr. Robert L. Haines, Buffalo County Attorney, Kearney: 


You have requested our opinion as follows with respect to the 
Kearney, Nebraska, Army Air Field: 


“1, The Quartermaster Sales Commissary sells gasoline to 
Military Personnel for use in their private automobiles. Is 
gasoline so sold subject to state gasoline tax? 


“2. Where beer is sold on the Kearney Army Air Base, 
must the Club selling the beer obtain a license to do so from the 
State of Nebraska? 


“3. The same license situation exists with respect to to- 
bacco.” 


4 U.S. C. A., Sections 104-110 authorize the collection of sales and 
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use taxes on U. S. Military Reservations. In an opinion dated Febru- 
ary 11, 1942, we said that gasoline sold through an army post exchange 
is subject to the Nebraska gasoline tax unless sold for government use. 
(Report of the Attorney General, Nebraska, 1939-42, p. 456). In an 
opinion dated June 23, 1942, we said that beer sold at an army base 
is subject to the Nebraska Manufacturer’s excise tax (Report of the At- 
torney General, Nebraska, 1939-42, p. 538). 


In an opinion dated June 26, 1947, we said that cigarettes sold to an 
army post exchange in Nebraska are subject to the wholesaler’s excise 
tax. (Opinions of the Attorney General, Vol. 2, No. 3, p. 178). 


Army post exchanges have been held exempt from state laws re- 
quiring a license for the sale of malt beverages and state laws im- 
posing a license tax on the sale of beer, wine, tobacco products, ete. 
Falls City Brewing Co. v. Reeves, 40 Fed. Supp. 35, U. 8. v. Query, 87 
Fed. Supp. 972, (affirmed 121 Fed. (2d) 631, judgment vacated on pro- 
cedural grounds, 316 U. S. 486). See also, Standard Oil Co. v. John- 
son, 316 U. S. 481, 62 S. Ct. 1168, and Davis v. Howard, 306 Ky. 149, 
206 S$. W. (2d) 467. 


It is our opinion that an Army Post Exchange or Commissary is 
exempt from payment of a tobacco license tax or a beer license tax. 


August 28, 1948 
AUTOMOBILE DEALERS ASSESSMENTS 


New Cars Received And Sold Between March 10 And July 1 
Where Dealer Sells The One On Hand Before He Buys Another 
Question of Average Inventory 


Mr. Robert M. Armstrong, State Tax Commissioner, State House: 


You have requested our opinion as to whether it is the duty of an 
automobile dealer to list and return new cars received after March 10 
and before July 1 under the following circumstances: 


“In the case of an auto dealer listing $2,500.00 cash for 
assessment and brings in one car after March 10, say the 
15th, and sells it and then buys another car (being reim- 
bursed with the money assessed and of course the profits on 
the sale of the one car) and uses that money to get another 
car and sells it, and then another car, and so on until July 1st, 
does the $2,500.00 assessment of money take care of the car 
assessment brought in after March 10 to July 1st? 


“Or just how are you to determine what he should be 
assessed for cars brought in between March 10 and July 1st?” 


Section 77-1211, R. S. Supp. 1947 provides: 


“When any person shall bring personal property into the 
state or from one county thereof to another county after March 
10 and prior to July 1 in any year, it shall be the duty of the 
owner to list and return such property for taxation that year, 
unless he shall show to the county assessor or to the county 
clerk where he is ex officio county assessor, under oath and by 
producing a copy of the assessment duly certified to by the 
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proper officer of the state or county in which said property was 
assessed, that the property has been listed for taxation for 
that year in some other county in this state, or in some other 
state or territory of the United States, or that such property 
has been received by him in exchange for money or property 
already listed for taxation during that year. If such property 
is brought into any county, after the assessor has made his 
return for that year to the State Tax Commissioner, the 
assessor shall at once assess such property and shall enter 
the same on the tax books as in other cases. The persons 
so assessed shall have the right to appear before the county 
assessor at any time before the taxes become due, and the 
county assessor shall equalize such person’s assessment.” 


This section formerly provided that it was the duty of the assessor 
to list and return such property unless the owner complied with the 
statute and showed that the property should not be assessed. It was 
our opinion that new cars brought into the state after the assessment 
date were properly assessed to the dealer. (Opinions of the Attorney 
General, Vol. 2, No. 8, p. 129). 


Section 77-1211 as amended requires the owner to list and return 
the property or to show under oath, by producing a certified copy of 
an assessment in another county, state, or territory of the United States, 
that the property has been listed for taxation that year or that it was 
received in exchange for money or property that has been listed for 
taxation that year. Under the statute, it is the duty of the dealer to 
list and return each new car or to show why the property does not 
have to be listed for taxation. 


A dealer who buys but one car at a time and sells each car before 
he buys another, has an average inventory of one new car. Each new 
car received after March 10 is property received in exchange for money 
or property. If the money or property exchanged for the car has been 
listed for taxation and the dealer makes such a showing under oath, 
the new car does not have to be listed for taxation that year. 


August 25, 1948 
BANKS AND BANKING 


State Bank Loans According to Personal and Installment Loan Act 
Limit on Multiple Loans and Interest Rates Under 8-806 R. S. °43 


Mr. J. F. McLain, Director of Banking, State House: 


You have requested our opinion as follows in regard to the Personal 
and Installment Loan Act, Article 8, of Chapter 8, R. S. 1943: 


“(1) Can a note be made to a state bank for an amount 
in excess of $2,000 with any part of this amount carrying an 
interest rate at 18% and 12% per annum? 


“(2) Can two notes for $2,000 each, signed by the same 
customer, be made to a state bank and each note carry an interest 
rate in excess of 9% per annum? 


“(3) Can two notes for $2,000 each, signed by the same 
customer, be made to a state bank—one note carrying a rate 
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in excess of 9% but conforming to section 8-806 and the other 
note of $2,000 to carry a rate of 9% or less?” 


Article 3 of Chapter 8, R. S. 1948 authorizes registered banks to 
make installment loans in amounts not to exceed $2,000.00 at rates of 
interest not exceeding 18% per annum on not to exceed $1,000.00 of 
the unpaid principal balance, and 12% per annum on the unpaid balance 
in excess of $1,000.00, computed as simple interest. 


Sub-section 5 of Section 8-801, R. S. 1943 defines a personal loan 
as follows: 


“Personal loan,’ a loan, and the contract evidencing the 
same, made in an amount of two thousand dollars or less which 
is repayable, pursuant to a contract or understanding, in two 
or more installments.” 


A loan in excess of $2,000.00 is not a personal loan within the mean- 
ing of the Personal and Installment Loan Act. A bank is not authorized 
to charge the rates of interest authorized in the Act on a loan in excess 
of $2,000.00. 


The Act does not prohibit multiple loans to the same borrower, 
but each loan must not exceed $2,000.00. It is our opinion that where 
multiple loans are made, it is a question of fact in each case as to 
whether the loans are bona fide separate transactions so as to authorize 
the charging of interest at the rate provided in Section 8-806, R. S. 
1943. A loan evidenced by two notes for $2,000.00 each, executed 
simultaneously and intended as one transaction, is not a personal loan 
within the meaning of the Act. 


August 26, 1948 
VITAL STATISTICS 


Child Born Dead: Certificate of Stillbirth 
Registration As A Birth And As A Death; Forms For Use 


W. S. Petty, M. D., M. P. H., Director, Dept. of Health, State House: 


You have submitted a “certificate of stilibirth” form to be used in 
the registration of stillbirths and have requested our opinion as to 
whether this form may be used in Nebraska. 


Section 71-606, R. S. 1948 provides: 


“A child born dead shall be registered as a birth and also 
as a death. In such cases separate certificates of both the 
birth and the death shall be filed with the local registrar in 
the usual form, and the month of utero-gestation as nearly 
as possible shall be stated. Such certificate shall not be re- 
quired for a child that has not advanced to the fifth month of 
utero-gestation.. If the attendant was not a physician, the 
death shall be referred to the health officer or county attorney 
for certification.” 


The department of health is authorized to prescribe the form of 
birth certificates and death certificates which must conform to all of 
the requirements of the United States Census Bureau. Sections 71-604, 
71-605, R. S. 1943. 
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It is our opinion that the “certificate of stillbirth” form submitted 
complies with the requirements of Section 71-606, R. S. 1943 and may 
be used for the registration of stillbirths in Nebraska if it conforms 
to all of the requirements of the United States Census Bureau. 


August 25, 1948 
COUNTY HIGH SCHOOL 


Issuing Bonds And Holding Election For Building And Equipment 
Holding The Election On Same Day As General State Election 


Mr. F. A. DesJardien, Thomas County Attorney, Thedford: 


We have your request for an opinion under date of August 10 in 
which you say: 


“Can the election provided for by Section 79-1019, Revised 
Statutes of Nebraska, 1943, be called by the county board and 
legally held on the same day as the general election of the 
state is held?” 


The calling of a special election for a specific purpose must be 
authorized and is regulated by statute, and hence is controlled by the 
statute authorizing the proposition to be submitted. A careful reading 
of Sec. 79-1019, R. S. 1948, fails to disclose that the county board is 
in any way limited to any specific date for holding such election; 
nor do we find any general provision of statute prohibiting the sub- 
mission of special questions at the general election. 


We are of the opinion that your county board may legally sub- 
mit the proposition to the voters of the district, by separate ballot, 
at the general election. 


August 25, 1948 
MOTOR VEHICLE LICENSES 


Plates for Registration Number, Class and Carrying Capacity in Tons 
by Letters 
Question Whether Sec. 60-311, R. S. 43 Applies to All Classes of Trucks 
and Trailers, Farm Trucks and Truck Tractors, and Commercial 
Trucks and Truck Tractors 


Mr. Robert R. Wellington, Dawes County Attorney, Chadron: 


You have requested our opinion as to whether the following provi- 
sions of Section 60-311, R. S. 1943 are applicable to all classes of trucks 
and trailers. 


“The Department of Roads and Irrigation shall furnish to 
every person, whose motor vehicle shall be registered, two num- 
ber plates upon which shall be displayed the registration number, 
assigned to such motor vehicle, in figures not less than three 
inches in height. * * * and provided, further, on number plates 
issued for trucks and trailers there shall be displayed, in addition 
to the registration number and class of truck or trailer, the 
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carrying capacity, in tons or fractions thereof, of the vehicle 
for which registration fees have been paid; and provided, further, 
the carrying capacity shall be indicated by letters as follows: % 
ton, ‘A’; 1 ton, ‘B’; 1% ton, ‘D’; 2 ton, ‘E’; 2% ton, ‘G’; 3 
ton, ‘H’; 4 ton, ‘J’; 4% ton, ‘K’; 5 ton, ‘M’; 6 ton, ‘N’; 7 ton, 
“P’; 8 ton, ‘Q’; 9 ton, ‘S’; 10 ton, ‘T’; 11 ton, ‘U’; 12 ton, ‘V’; 
13 ton, ‘W’; 14 ton, ‘X’; provided further, that the carrying 
capacities in excess of fourteen tons shall be indicated by a 
number corresponding to the tons for which registration has 
been paid. * * *” 


There is no indication of an intention that the above provision should 
not apply equally to all classes of trucks and trailers. It is our opinion 
that the carrying capacity of all classes of trucks and trailers should be 
indicated and displayed on the number plates issued therefor in the man- 
ner described by Section 60-311. 


You have further requested our opinion as to whether it is illegal to 
operate a farm truck licensed according to its advertised capacity with 
loads in excess of its licensed and advertised capacity. 


Since 1933, the Legislature has provided that the registration fees 
for farm trucks and truck tractors and commercial trucks and truck trac- 
tors should be computed differently. (Laws of 1933, chapter 105.) 


The registration fee for commercial trucks and truck tractors is 
“based upon the load to be hauled” and shall not be less than the “rated 
carrying capacity”. Section 60-331, R. S. Supp. 1947. The registration 
fee dou tan trucks is based upon “carrying capacity”. Section 60-330, 


This distinction was recognized in several opinions of this office 
wherein carrying capacity was defined as the load which the truck was 
designed to carry. (Report of Attorney General, 1939-42 p. 590, p. 603). 


Section 39-723.03, R. S. Supp. 1947 provides: 


“It shall be unlawful to operate upon the public highways 
of this state any commercial motor truck, truck-tractor or trailer 
carrying a load of more than twenty per cent in excess of the 
carrying capacity on which the registration fee on said vehicle 
has been paid, and the maximum tolerance of twenty per cent 
shall not exceed one thousand pounds.” 


It is our opinion that a farm truck should be licensed according 
to its designed carrying capacity and that it is not illegal to operate 
a farm truck with loads in excess of its licensed carrying capacity. 


August 27, 1948 
FEEBLE MINDED CHILDREN 


Responsibility For Care By First Institution of Child Transfered To The 
Beatrice State Home 


Board of Control, State House: 


We have your letter in which you state that the Board of Control 
transfers feeble-minded children to the Beatrice State Home under the 
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authority of Section 83-474, R. S. Neb. 1948, and that the Beatrice State 
Home receives such cases. We presume that they are received by 
virtue of the provision of Section 83-220, R. S. Neb. 1943. You first 
inquire: 


“1. When a child is transferred from an Industrial School 
to the Beatrice State Home can we bill the County from which 
the inmate was originally committed for his keep?” 


The section cited in your letter, Section 83-227, R. S. Supp. 1947 
definitely provides that the county from which the inmate was originally 
committed shall pay for the cost of maintaining the inmate in the 
home and that all other matters shall be handled in substantially the 
same manner as of an original commitment under Section 83-224 to 
83-226, R. S. Supp. 1947. It is our opinion that when a person is 
committed according to law from an Industrial School to the Beatrice 
State Home, the county may be billed and the county in turn may 
enforce the claim for support against those persons stated to be re- 
sponsible under the above sections. 


“2. Can the inmate be kept at Beatrice after reaching 
the age of 21 years?” 


In our opinion if the commitment was proper at the time the inmate 
was found to be a feeble-minded person, he may be retained at the 
Beatrice State Home the same length of time that he would have been 
detained had he not been an inmate of a state institution at the time 
of his commitment. 


You next inquire: 


“3. Would the same ruling apply in cases where children 
are committed to the Beatrice State Home from the Home for 
Children?” 


In our opinion the rule would be the same. Section 83-228, R. 8. 
1943 and Section 83-227, R. S. Supp. 1947 referred to the transfer to 
the institution of persons who are inmates “from any state institution.” 
The rules then as to the care and maintenance of such persons would 
be the same regardless of the institution in which they were retained 
at the time they were found to be proper persons for keeping at the 
Beatrice State Home. 


August 27, 1948 
BUILDING & LOAN ASSOCIATIONS; TAXATION OF 


Including Foreign Companies Doing Business Here And 
Those Organized Under The Federal Savings And Loan Act 
Tax Is Within Class “B” Intangible Tax And To Be 
Distributed Under See. 77-704, R. S. 43 at Place Where Assessment Made 


Mr. Robert M. Armstrong, State Tax Commissioner, State House: 
You have requested our opinion in the following words: 


“Section 77-719, R. S. Nebr., 1948 as amended by Chapter 
254, Session Laws of 1947, relating to taxation of building and 
loan associations, provides that building and loan associations 
organized under the laws of this state, under the laws of the 
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United States, or any other state, and doing business in this 
state, in lieu of all other taxes on intangible property, except 
as provided in Section 77-701 to 712, shall be assessed and 
taxed four mills on the dollar of their gross earnings during 
the preceding calendar year. The amendment of 1947 was to 
include the foreign building and loan associations doing busi- 
ness in this state and those associations organized under the 
Federal Savings and Loan Act. There was no change in the 
other provisions of the section. 


“Section 77-720 relating to the same subject, provides that 
the company through some official shall make a sworn report 
to the county assessor and further provides ‘such taxes shall 
be assessed and collected in the taxing district where the prin- 
cipal office or place of business of such association is located.’ 


“Section 77-701, R. S. Nebr., 1943, defines intangible prop- 
erty as follows: Class ‘A’ shall consist of money, etc.; Class 
‘B’ shall include all other kinds of intangible property which 
is not included in Class ‘A’. 


“Section 77-704, R. S. Nebr., 1943, provides for the ap- 
portionment of the intangible taxes, one-sixth to the state 
general fund; one-sixth to the county general fund; one-third 
to the general fund of the city or village; and one-third to the 
general fund of the school district in which the property is 
assessable. 


“Will you please advise me whether the four mill tax on 
the gross earnings of building and loan associations provided 
for in Sections 77-719 as amended and 77-720 mentioned above, 
constitutes Class ‘B’ intangible taxes within the definition of 
77-701, and if so, whether it is to be apportioned in the manner 
provided by Section 77-704. 


“Section 21-1749, R. S. Nebr., 1943 as amended and ap- 
pearing in the 1947 Cumulative Supplement, provides for a 
tax of four mills on the gross interest income of credit unions 
during the preceding calendar year, and that the sworn report 
shall be filed with the county assessor, and that the tax shall 
be assessed and collected in the taxing district where the 
principal office or place of business of the credit union is 
located. This section also provides that such tax is in lieu 
of all other taxes on intangible property. The features of 
this tax on credit unions are almost identical with the tax 
on building and loan associations. Therefore, I would like your 
opinion to include the question as it applies to the credit unions 
as well as the building and loan associations. 


The statutes to which you refer provide that 4 mills tax on gross 
earnings shall be in lieu of all other taxes on intangible property except 
those provided in Section 77-701 to 77-712, R. S. 1943 as amended. The 
last named sections provide for the general taxation of intangibles 
such as are ascertainable by the regular assessment methods. Our 
examination of these sections in connection with Section 77-719, R. S. 
Supp. 1947 indicates that the 4 mills tax provided for is considered to 
be an intangible tax and that use of the words “in lieu of all other 
taxes on intangible property” does not alter the nature of this levy, 
but rather supports the intention that this tax is an intangible tax. 


It is, therefore, our opinion that the tax so collected not being 
within the definition of Class “A” intangible taxes contemplates a class 
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included within the category of Class “B” and distribution of it should 
be made in the manner and in the proportions set forth in Section 77-704 
at the place at which the levy and the assessment are properly made. 


The same rule would apply to the credit union statute, Section 21- 
1749, R. S. 1943. 


August 28, 1948 
COUNTY WELFARE 


Expense Of Patients Committed To State Institutions And Charged 
To County 
Authority of Board or Director Of Welfare To Prosecute, Collect And 
Compromise Claims For Such Expense, Or To Investigate 
Financial Resources Of Patients 


Mr. Donald H. Weaver, County Attorney, Grand Island: 


You have requested our opinion as to the authority of the county 
board or the director of county welfare to prosecute, collect and com- 
promise claims for the expense, care and maintenance of patients 
committed to state institutions. 


Chapter 335, Laws of 1947, abolished the authority of county boards 
to collect such claims. It is our opinion that a county board or the 
director of county welfare has no authority to prosecute, collect or 
compromise such claims. 


Section 83-352, R. S. Supp. 1947 provides that payment shall be 
made to the superintendent of the hospital. All funds collected after 
the effective date of this act (September 7, 1947) must be accounted for 
in full to the superintendent of the proper hospital. 


You have further requested our opinion as to whether a county 
board is authorized to employ the director of welfare to investigate 
the financial resources of patients charged to the county. 


The county has a definite interest in investigation of financial 
resources of patients committed to state institutions and charged to the 
county. The expense of care and maintenance of such patients is paid 
by the tax payers of the county in the form of a tax levied under Sec- 
tion 83-347, R. S. Supp. 1947. 


In Speer v. Kratzenstein, 143 Neb. 310, 12 N. W. 2d 360, the court 
held the county had authority to hire an expert to appraise certain 
real property within the county. In Campbell v. Douglas County, 142 
Neb. 773, 7 N. W. 2d 764, the court held the county may employ an 
auditor to examine county records. 


It is our opinion that a county board is authorized to employ an 
investigator to investigate the financial resources of patients committed 
to state institutions and charged to the county.. Such an investigator 
would be an employee of the county, his compensation to be fixed by 
the county board, and paid from county funds. Unless the duties of 
the director of public welfare conflict with those of such an in- 
vestigator, the director of public welfare may be employed to make such 
investigations. 
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August 28, 1948 
TAX SALE CERTIFICATES 


County Purchased A Certificate In 1899 For Taxes Of 1895, ’96 And 
’97 Without Further Action Thereon 
In 1941 City Of Pender Foreclosed A Certificate On Same 
Property For Taxes Of 1932 to ’39 Without Joining County As Party 
Effect Of County’s Certificate Lien 


Mr. Alfred D. Raun, County Attorney, Walthill: 
You have requested our opinion in the following words: 


“In the year of 1899 the County of Thurston purchased a 
tax sale certificate on a certain piece of property for the 1895, 
1896, and 1897 real estate taxes. No action was ever taken on 
said tax sale certificate. 


“In the year of 1941 the Village of Pender started a fore- 
closure action on the tax sale certificate on this same piece of 
property for the year of 1932 to 1939 inclusive but no men- 
tion was made of the 1895, 1946, and 1897 tax sale in the 
foreclosure proceedings had by the Village of Pender in 1941. 


“My question is: Are the taxes for 1895, 1896, and 1897 
outlawed under the provisions of 77-1902, R. S. Nebraska 1943 
(it is my opinion that since the county failed to foreclose said 
tax sale certificate as provided in section 77-1902 that said 
taxes are automatically wiped off the books). Question No. 2: 
Did the foreclosure proceedings of 1941 wipe out the taxes for 
1895, 1896, and 1897 under the decision of Dent v. the City of 
North Platte 28 NW, 2nd series, Page 562. 


“It seems to me that the 1895, 1896, and 1897 taxes have 
been wiped out as a result of the failure of the County of 
Thurston to foreclose this tax sale certificate; further it seems 
to me that these taxes for 1895, 1896, and 1897 were wiped out 
under the case immediately above cited. Will you please let 
me have your opinion on this matter.” 


In response to our inquiry, you later advise us that Thurston County 
was not made party to the foreclosure action commenced by the City 
of Pender in 1941, 


We have made a careful examination of the statute (77-1902) to 
which you refer, and have examined the decision Dent v. North Platte 
therein cited. We are unable to see how either the statute or the 
case determines that the old taxes are cancelled by the foreclosure pro- 
ceeding. We shall first discuss the statute. It states: 


“Where land has been sold for delinquent taxes and a tax 
sale certificate or tax deed has been issued, the holder of such 
tax sale certificate or tax deed may, instead of demanding a 
deed or, if a deed shall have been issued, by surrendering the 
same in court, proceed in the district court of the county in 
which the land is situated to foreclose the lien for taxes 
represented by the tax sale certificate or tax deed, o> 
subsequent tax liens thereon, in the same manner and 
like effect as in the foreclosure of a real estate mortgage, ~ 
except as otherwise specifically provided by sections 77-1903 
to 77-1917. Such action shall only be brought within three 
years after the expiration of the time for redemption from 
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the tax sale upon which the tax sale certificate or tax deed 
is based.” 


This limitation is only upon the time for commencing a foreclosure 
procedure and while the lack of ability to enforce a tax sale by this 
means may be present the lien of ancient taxes may still adhere to the 
property in question. On November 10, 1947, you were advised by this 
office that certain taxes sold to individuals but not foreclosed by such 
individuals were no longer a lien and could be cancelled under the 
provisions of Section 77-1856, R. S. 1948. However, in Steinacher v. 
Swanson, 131 Neb. 439 (467) 288 N. W. 317, the Supreme Court makes 
the following statement. 


«« * * “The lien of taxes regularly levied on real estate is, 
ordinarily, perpetual and can be divested only by payment or 
in some manner authorized by statute. * * * When the county 
or governmental subdivision acquires a tax sale certificate no 
money is paid. It is simply a means to enforce the payment 
of the lien of taxes. If the statutory period passes without 
the county or irrigation district taking any steps to enforce the 
lien, the lien itself is not lost, because no payment of the lien 
has been made. In order to enforce the lien a repurchase of 
the taxes must be made for the years covered by the prior 
purchase. Valley County v. Milford, 70 Neb. 313, Logan County 
v. Carnahan, 66 Neb. 685, 693; Comp. St. 1922, sec. 2877.’ Flans- 
burg y. Shumway, 117 Neb. 125, 219 N. W. 956.” 


It therefore appears that Section 77-1856, R. S. 1943 applies only 
to cases in which an individual or person other than a governmental 
subdivision has acquired the tax sale certificate. This office has so 
held in an opinion dated June 16, 1947 which opinion is found at page 
162 of Vol. 2, No. 3, Opinions of the Attorney General of Nebraska. 


It has long been the rule of this state that the sale of real estate 
by a county treasurer for taxes of some years does not discharge either 
state, county or city taxes assessed against such real estate in prior 
years. The case Adams y. Osgood, 42 Neb. 450, 60 N. W. 869, 135 A. 
L. R. 1468 contains in its opinion the following words: 


“<‘The sale of real estate by a county treasurer for delinquent 
taxes due thereon for one year does not discharge either state, 
county or city taxes assessed against such real estate for prior 
years, which taxes were not included in such sale.’ * * *” 


To the same effect is Medland v. Connell, 57 Neb. 10, 77 N. W. 487, 
the court therein stating: 


“A sale of land for taxes due for one year does not dis- 
charge those levied and delinquent for previous years.” 


In view of the foregoing, it appears that the lien for taxes in- 
cluded in these ancient tax sales certificates was still in existence at 
the time the foreclosure action was commenced and that a repurchase 
of these taxes could have been had at that time. 


In rendering this opinion, we then pass to an examination of the 
effect of the city’s foreclosure proceeding. The Dent v. City of North 
Platte case and an earlier case, Polenz v. City of Ravenna, 145 Neb. 
845, 18 N. W. (2d) 510 consider this proposition. In the Polenz case 
the holder of the junior tax lien (city) was made a party to the 
lawsuit at the time the superior lien for general taxes was foreclosed. 
It was then the opinion of the court that the purchaser on tax fore- 
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closure sale received a new title, not derivative, but free and clear of all 
liens of every nature whatsoever and the interests of all persons of whom 
the court had jurisdiction. 


In the North Platte case the holder of a junior tax lien (city) had 
not been made party and that case discussing at some length the Polenz 
case and commenting extensively upon the prior material cases, held 
that while the junior lien holder (City of North Platte) might not have 
a lien which could be enforced upon the land, it had in fact a right to 
redeem. It is our opinion that the county has a result of the failure to 
join it in the tax sale foreclosure proceeding a lien on the property for 
their taxes or at least a right of redemption and that such right might 
be asserted in its favor by the court should an action to quiet title to 
this property be commenced. 


We have examined this matter at length for the reason that it 
might appear inequitable that the county selling taxes for later years 
should need to be made a party to a suit to foreclose such taxes. This 
possible inequity was discussed in the opinion Adams v. Osgood (supra) 
and the ruling of the court was to the effect that the public interest is 
best served by the application of the rule caveat emptor to purchasers 
at tax sale foreclosures. We find no authority which indicates other 
than that the taxes for these years are still owing and unpaid and that 
the county has rights with regard to them. Had the county been made 
a party, these taxes would then have received an adjudication and 
perhaps a proportionate distribution of the amount paid upon the 
sale, but we are unable to discern anywhere in the proceedings which 
you described that any payment has been made of, or money applied to 
these ancient taxes. 


August 28, 1948 
PERSONAL PROPERTY TAXES 


Liability Of Nebraska Resident In Military Service Regardless 
Of Location 


Mr. Orville Entenman, Sarpy County Attorney, Papillion: 


We have your request for an opinion as to whether Sarpy county 
may assess personal property of army personnel attached to Offutt 
Field, Fort Crook, Nebraska. You inquire particularly about assessing 
personal property including automobiles of single and married men living 
off the military reservation who have automobiles on which they main- 
tain out-of-state registration plates, and of single and married men 
living off the reservation who have purchased Nebraska automobile 
license plates. We shall treat all the categories which you name as one, 
for the reason that, as will be shown from the conclusion reached, it 
does not matter whether the person is single or married or whether he 
has purchased a Nebraska license for his car or not. This office issued 
an opinion in 1941, page 566, Report of Attorney General of Nebraska, 
1939-42 to the effect that Nebraska residents serving in other states 
retained their residence in Nebraska and are liable to pay personal 
property taxes in this state regardless of their location on military duties. 
In 1945 the Nebraska Supreme Court in the case Means v. Means, 145 
Neb. 441, stated as follows: 


“The residence or domicile of a person in the military or 
naval service of his county is in no way affected by such 
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service. He does not abandon or lose the residence he had 
when he entered such service, for his various locations while 
in the service are fixed by the will of others superior to him 
in rank. Therefore, he does not ordinarily acquire one at the 
place he serves. See 17 Am. Jur., sec. 73, p. 634; Annotation, 
148 A. L. R. 1413. In Florida, and perhaps a few other states, 
this general rule has been changed by the legislature. See 
Mills vy. Mills, 153 Fla. 746, 15 So. 2d 763; Annotation, 150 A. 
L. R. 1468.” 


In addition to that being the rule in this jurisdiction, the Soldiers’ 
and Sailors’ Civil Relief Act, the sections of which pertinent to this 
matter are still in effect, provide that for the purposes of taxation in 
respect to his personal property including motor vehicles, a person 
shall not be deemed to have lost residence in any state or to have 
acquired residence in any state solely by reason of absence therefrom 
or presence therein in compliance with military or naval orders. 


Our statute providing for taxing of personal property is Section 
77-1202, R. S. 1948 which reads as follows: 


“Personal property, except such as is required by law 
to be listed and assessed otherwise, shall be listed and assessed 
in the county, precinct, township, city, village and school district 
where the owner resides, except that property having local 
situs like grain elevators, lumber yards or any established 
business, shall be listed and assessed at the place of such situs.” 
(Emphasis supplied.) 


The Nebraska statute regarding the licensing of motor vehicles 
provides that nonresidents of Nebraska may purchase Nebraska motor 
vehicle registration plates in any county in Nebraska. (Section 60-302). 
‘The mere purchase, then, of automobile license plates in this state 
would not be conclusive evidence of residence in this state. 


We do not feel that it would be impossible for a soldier to establish 
residence in Nebraska while stationed here. If those tests which 
normally determine a person’s intention to remain indicate that a 
particular person has made Nebraska his residence, his property could 
be subject to taxation here. However, under the above cases the normal 
situation of a soldier living in a Nebraska town because of his orders 
to duty at a military station near such town would not permit any of 
his personal property to be taxed in this state, and he should make 
his return to the state in which he does reside and pay his taxes there. 


We do call your attention to the fact that upon application for 
renewal of the motor vehicle license, your county treasurer could re- 
quire proof that personal property taxes upon such vehicle have been 
paid or could refuse to grant the application. (Sec. 60-303, R. S. 1948). 


August 30, 1948 
SCHOOL DISTRICTS 


Many Imported Workers on Cambridge Dam Live Outside Cambridge 
in a District Without a School 
Obligation of Cambridge District and of the Other District 


Mr, F. J. Schroeder, County Attorney, Curtis: 
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You write: 


“Undoubtedly you are acquainted with the nature of the 
project at Cambridge, Nebraska, relative to the building of a 
dam. Workmen are being imported for that purpose and some 
of these workmen are married with families, and residing in a 
certain school district in Frontier County. 


“This school district does not maintain a school and some, at 
least, of these workmen, claim the right to have their children 
attend school in Cambridge and that the district in which they 
reside and which does not maintain a school must pay the tui- 
tion for the children of such workmen. 


“Will you please inform me as to the obligation, if any, of 
such district as to pupils residing in the district under these con- 
ditions. This assumes, of course, that these workmen will reside 
in this district only during the time they are working on this 
dam.” 


Section 6, Article VII, Constitution of Nebraska, provides: 


“The legislature shall provide for the free instruction in the 
common schools of this state of all persons between the ages of 
five and twenty-one years.” 


Section 79-1901, R. S. 1948, requires every person residing in school 
districts other than city and metropolitan city school districts, who has 
actual charge of any child not less than seven nor more than sixteen years 
of age, to cause such child to attend school for not less than six months 
each year. 


Section 79-221, R. S. 1943, provides that, under certain circumstances, 
a school district may close its school and provide for the board, transpor- 
tation and other expenses of the children in the district to be paid by the 
district while such pupils are attending a school in another district, under 
the conditions specified in the statute. 


Section 79-504, R. S. 1943, authorizes district boards to charge non- 
resident pupils tuition. 


The law appears to be well established that a pupil who is a 
resident of a school district in Nebraska is entitled to attend the public 
school in such district without being required to pay tuition. If the 
district maintains no school, it must bear the expense of providing educa- 
tion for its pupils in another district. The law, however, does not require 
a district to furnish free education to pupils who are not actual residents 
of the district. 


The real difficulty usually arises in determining whether a pupil 
is or is not a resident of the district. The question must be determined 
on the facts of each case. The rule has been announced in numerous 
cases that one’s residence is where he has his established home to which, 
when absent, he intends to return. State v. School District, 55 Neb. 317, 
75 N. W. 855; In re Estate of Meyers, 137 Neb. 60, 288 N. W. 35; Means v. 
Means, 145 Neb. 441, 17 N. W. (2d) 1. If the workman has a residence 
elsewhere to which he intends to return when he finishes his work at 
Cambridge, then he is not a resident in Frontier County and the school 
district is not required to furnish free education to his children. 


However, the mere fact that a worker on the Cambridge project in- 
tends to leave the community when the project is completed does not mean 
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that he is not a resident of the district where he is living while he is 
working on the project. If he has no fixed place of abode to which he 
intends to return when his work at Combridge is done, his present abode 
is his legal residence even though he may intend to leave when the work 
is done and establish a new residence elsewhere. See 17 Am. Jur. 601, 
Sec. 17; 603, Sec. 20. 


If the present legal residence of a workman is in the school district 
in Frontier County—and it is unless he has an established residence else- 
where—the district must provide free education to his children of school 
age. If, however, he maintains a residence elsewhere, to which he in 
tends eventually to return, he is not a resident of the Frontier school 
district and must pay tuition and other expenses of educating his children. 


Assuming that the school district in Frontier County is obligated to 
furnish free education to these children, it does not follow that the chil- 
dren must be sent to school at Cambridge even though that is the wish of 
the parents. The district may open a school of its own or may contract 
to have them sent to school in another district conveniently located. See 
Section 79-221, R. S. 1943. Doubtless the wishes of the parents should 
be given consideration, and would appear to be advisable to have the 
approval of the county superintendent. The school district of Cambridge 
is under no legal obligation to receive pupils from other districts except 
as it contracts to do so. 


August 30, 1948 
STATE EMPLOYEES’ SALARY 


Authority of Governor or Proper Officer to Provide That Employees Shall 
Receive $4.00 Less Per Day When Serving as a Juryman or 
Witness in Court 


Mr. Robert M. Armstrong, State Tax Commissioner, State House: 


We have your letter which refers to our opinion of June 4 (Vol. 3, 
Opinions of Attorney General, p. 162) regarding receipt of jury fees in 
addition to salary by state employees under the provisions of L. B. 212, 
1947 Legislature. You ask this specific question: 


“Is there anything in the law to prevent the proper state 
official from making an administrative regulation to provide 
that for the days which an employee is absent from his duties on 
jury service (or any other absence from his duties, except when 
on annual leave or military leave) deduction shall be made from 
his monthly salary at the rate per day which he receives for jury 
service?’ The effect of such a ruling would be that the employee 
would not be penalized for the difference between his pay as a 
juror and his pay as a state employee. As an example, if the 
daily rate of pay amounted to $10.00 and the jury fee is $4.00, 
then the employee would actually receive the difference of $6.00 
per day.” 


We have carefully examined the regulations and statutes pertaining 
to the employment of individuals by the State of Nebraska. The per- 
tinent statute regarding those employees under, the authority of the 
governor is Section 81-107, R. S. Supp. 1947 which reads as follows: 


—629— 


“The Governor shall, in each department, subject to the pro- 
visions of the Nebraska Merit System Act, have the power to ap- 
point such deputies, assistants, employees, and clerical help, as 
shall be necessary or essential to the economical, efficient and 
proper enforcement and administration of the laws of the state, 
and shall at the same time fix the salaries of such appointees and 
prescribe their duties. * * *” 


There are further in effect those regulations under the Merit System 
Bill, Section 81-888, R. S. 1947 to 81-8,105, R. S. Supp. 1947 which have 
set up salary ranges and various duties of the designated positions. 


The State of Nebraska is free to bargain with employees and to seek 
the services of employees in the labor market to the same extent as any 
other employers where not specifically limited by statute. It would, there- 
fore, appear that except where a specific amount is provided by statute 
for a specific position, the state may arrange either by contract or regu- 
lation for the payment of a salary determined upon. This salary could 
be at the rate of $10.00 a day. It could be at the rate of $10.00 a day 
with $5.00 to be deducted upon days upon which rain falls or with $5.00 
added on days during which the temperature at the place of employee’s 
work reaches 100°. If the employee is willing to enter upon such a 
contract, or if he subjects himself to and continues to work under regu- 
lations making such provisions, his pay is governed by them. 


Therefore, if the Governor or person designated by him to fix the 
salaries of the employees decides to provide that an employee should be 
paid $4.00 per day less than his regular wage on those days that he re- 
ceives $4.00 from a court proceeding either as a juryman or as a witness, 
he may do so by proper regulation. He may provide that the pay shall 
be reduced by this amount regardless of whether the employee is absent 
from his work for ten minutes while the judge dismisses the jury until 
the following day, or whether he serves the entire day away from his 
work and far into and through the night in deliberations. 


August 31, 1948 
INHERITANCE TAXES 


Authority To Allow An Exemption Where $40,000 Of An 
Inheritance Were In Bonds Shortly Redeemed In Cash And 
The Cash Was Reinvested In Government Bonds 
Construction of Subsec. 2 of Sec. 77-2007 R. S. Supp ’47 


Mr. James J. Fitzgerald, County Attorney, Douglas County, Omaha: 
We have your letter of August 19 which inquires as follows: 


“T call your attention to subsection (2) of Section 77-2007, 
1947 Supplement to Revised Statutes of Nebraska for 1943, 
We are in doubt as to the interpretation of the clause ‘such 
property shall be exempt from any inheritance tax and it shall 
not be subject thereto.’ 


“The situation has presented itself as follows: In 1945, 
a Dr. Elmore died leaving $70,000 or $80,000 to his widow. 
She died in 1948, that is within the five-year period. The bulk 
of her estate is property she received from her husband at his 
death. Among other things, she inherited some $40,000 in 
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certain bonds, and subsequent to his death and prior to her 
death, said bonds were called in and she was given cash for 
the same. She invested the $40,000 in cash in United States 
government bonds, and technically speaking the property did 
change its character. Are those government bonds exempt. 
from state inheritance tax? 


“Our question is do the words ‘such property’ automatically 
mean or the proceeds thereof? If so, can we place that inter- 
pretation upon that section of the statute? In analyzing the 
U. S. Code Annotated, we note the federal law does include ‘or the 
proceeds thereof’. While it may be the intent of the legislature 
that the same should be so interpreted, can we take that 
position when the statute uses merely the words ‘such prop- 
erty’. Two cases which indicate that these words should be 
construed strictly are In re Estate of Rudge, 114 Neb. 335, 
and In re Estate of Sautter, 142 Neb. 42. Under those two 
decisions, our court said that any exemption from state in- 
heritance tax must be interpreted strictly and according to the 
exact letter of the law.” 


We have examined the statute to which you refer and the legis- 
lative proceedings associated with its introduction and passage in the 
1947 legislature. We have also noted the cases which you called to 
our attention, and we will first state in this opinion that the Nebraska 
Supreme Court has adopted a rule which strictly interprets all exemp- 
tions from state inheritance tax laws. A quotation in the case In re 
Estate of Rudge, 114 Neb. 335, 207 N. W. 520, has been adopted as the 
rule and used subsequently as a syllabus paragraph by the court in In 
re Estate of Robinson, 188 Neb. 101, 292 N. W. 48, and in the Sautter 
case, which you cite: 


“Statutes exempting certain legacies from an _ inheritance 
tax should be strictly construed. To be exempt from an in- 
heritance tax, a legacy must come within the strict letter of the 
statutory exemption.” 


The United States estate tax law has for some time contained an 
exemption in the following words: 


“For the purpose of the tax the value of the net estate 
shall be determined * * * by deducting from the value of the 
gross estate— 

* ok * 


“(c) Property previously taxed. An amount equal to the 
value of any property (1) forming a part of the gross estate 
situated in the United States of any person who died within 
five years prior to the death of the decedent, or (2) transferred 
to the decedent by gift within five years prior to his death, 
where such property can be identified as having been-received by 
the decedent from the donor by gift, or from such prior decedent 
by gift, bequest, devise, or inheritance, or which can be identi- 
fied as having been acquired in exchange for property so 
received. * * *” 


Under such language the United States courts have uniformly 
held that property from the estate of a decedent which can be traced 
through any number of exchanges still retains entitlement to exemption 
if it again descends by inheritance within the statutory period. It is 
the clear intendment of the words used that property to the value 
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passed in the earlier estate is exempt from taxation in the later, estate 
if it can be identified as the same property or property received in 
exchange therefor. The United States statute, so worded, had been in 
existence for almost thirty years at the time the 1947 legislature en- 
acted L. B. 174. The original bill first provided only for an increase in 
tax rates on descent to others than close relatives. 


Up to the year 1947 Nebraska provided no exemption for succes- 
sively passed property. It is unnecessary to speculate upon the reasons 
that this double taxing was permitted to remain in our law, but if com- 
ment is made on the point it might include the observation that the 
inheritance tax rates charged by this state were quite nominal in com- 
parison to those of many other taxing authorities. However, when a 
bill to increase the rate was introduced, consideration was given to 
obviating the double taxation feature as to certain property or certain 
dispositions thereof. 


While L. B. 174 was being considered, an amendment was made 
to include the following words: 


«x * * Tf any estate includes property received by a deceased 
person by gift, bequest, devise or inheritance from any other 
person who died within five years prior to the death of such de- 
ceased person first mentioned, such property shall be exempt 
from any inheritance tax and it shall not be subject thereto.” 


which are now found in Sec. 77-2007, R. S. Supp. 1947. Your question 
is whether, under such words, the actual property from one estate must 
be found in the second estate or whether under this language it is suf- 
ficient that the property descending in the first estate be traceable to the 
assets of the second estate. 


So far as our investigation shows, the words of the Nebraska statute 
do not appear in exactly the same form in any other statute. Some states 
have provided for their exemption in substantially the same words as 
the federal law. Some states using various wordings provide simply 
that when the second descent is to certain classes of heirs, such as 
wives or children, the property descended in the first estate need not be 
included in the second estate. It will be observed that in Nebraska no 
limitation is made as to the heirs who may take tax free under the sec- 
ond descent; for example, a person dies in 1945 and leaves $100,000 estate 
to his widow. On this estate she may pay a state inheritance tax of ap- 
proximately $500. If she then dies in 1947 and leaves the entire $100,000 
to John and Mary Jones of California (no relation to her or her husband), 
the second descent would be tax free under our law even though the 
normal tax on this second descent would probably be $15,000 or more. 


It will be further noted in connection with our law that no limitation 
as to the value of the estate is made. If, in the above case, the property 
in the hands of the widow were suddenly discovered to contain oil or 
precious metal, and if it increased in value from $100,000 to $5,000,000, 
the descent to the persons named in her will would still be tax free. 


If we add, by interpretation, the words necessary to provide that the 
“proceeds” of an inheritance are exempt, it would be possible for a per- 
‘son receiving the original estate to exchange it for shares of stock or 
for speculating grain market contracts which, if they turned out favor- 
ably, could increase the value of the estate many times within the five- 
year period. In any normal sense this gain would not be considered to 
be the original inheritance but would be as some income or gain thereon. 
But if, as stated above, we interpret our law to include the “proceeds” 
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of the original inheritance, this accrual, regardless of how big, would 
need to be exempted under the act. In a state which has adopted the rule 
of strict interpretation of inheritance tax exemptions, we do not feel 
that this would be a proper result. 


A Minnesota case, In re Raynolds’ Estate, 18 N. W. 2d 238, is worthy 
of examination in this analysis. The case was decided upon a somewhat. 
different statute from ours and by a divided court. We do not agree 
whole-heartedly with the majority opinion, but we call your attention 
to the case because even the majority opinion indicates that if the Minne- 
sota statute had been similar to the Nebraska statute a different result 
would have obtained. 


That case considered a statute which provides: 


“Where property is transferred to any person described in 
section 291.03, clauses (1) and (2), which can be identified as 
having been transferred to the decedent from a person who died 
within five years prior to the death of the decedent, and such 
transfer to the decedent was within the class of transfers de- 
scribed in section 291.03, clauses (1) and (2), such property shall 
be exempt to the extent of the value thereof at the date of death 
of the prior decedent.” (Emphasis supplied.) 


Wives and children were both within the class of persons mentioned, 
and the case involved a first transfer to a wife and second transfer to 
children. The assets of the last estate were agreed to be “traceable to” 
but not the same property as those in the former estate. The court held 
that the word “identified” permitted it to find that the statute intended 
to exempt goods traceable to the former estate, and so found in order to 
give effect to what they felt was the broad purpose of the act. The dis- 
senting opinion by Chief Justice Loring holds that the law, even under 
the Minnesota wording, requires that property sought to be exempted 
must be the identical property passed in the prior estate. The majority 
opinion holds that if the legislature had simply provided that when spec- 
ifie property included in one estate is found in another estate, the issue 
would be clear, but that the Minnesota legislature by using the phrase- 
ology “property which can be identified as having been transferred * * *” 
indicated a different sense. The minority court vigorously dissented even 
as to this contention. Under any reading, the court there indicates that 
if they had been confronted with a statute as clear and unambiguous as 
our own, both majority and minority could only have found that the iden- 
tical property must pass on the second descent to establish its exemption. 
The cases Knauss v. Knauss (Ohio), 16 N. E. 2d 483, and Guear v. Stech- 
schulte (Ohio), 162 N. E. 46, cited by the minority, are, in our opinion, 
strong authority for a strict construction in the case of this statute. 


We are further persuaded that a definite indication as to the intention 
of our legislature may be found in the fact that the United States Code 
in regard to such exemptions has been in effect for almost thirty years 
and has been copied in many state enactments. Yet the Nebraska legisla- 
ture chose to enact its own version, differing in many respects both in 
wording and theory. We feel that it is proper to give effect to the words 
which the legislature adopted and not to enlarge upon them. 


It is our opinion, therefore, that unless the property descending in 
the second estate can definitely be shown to be the identical property 
found in the earlier estate, the tax should be assessed. 


You further inquire as follows: 
“We have also been asked to request your written opinion 
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as to whether or not property which was received by one spouse 
from the other as joint tenant with right of survivorship is ex- 
empt from state inheritance tax. Our county judge has called 
our attention to the decision of the Honorable Judge Woodrough, 
of the Circuit Court of Appeals, entered in 1931 in Douglas Coun- 
ty v. Smith, wherein the judge stated that upon the death of one 
spouse, said property is inherited by the other spouse by the law 
of contracts and not by the laws of intestate or by will. My 
personal opinion is that property held in joint tenancy with right 
of survivorship is exempt.” 


In our opinion, a 1947 enactment of the legislature upon this subject 
indicates definitely the extent to which jointly held property is now sub- 
ject to taxation: 


“Any interest in property or income therefrom shall be sub- 
ject to tax at the rates prescribed by sections 77-2004 to 77-2006, 
except property exempted by the provisions of sections 77-2007 
and 77-2007.01, if: (1) It shall be transferred by deed, grant, 
sale or gift, in trust or otherwise, made in contemplation of the 
death of the grantor; (2) intended to take effect in possession or 
enjoyment, after his death; (3) by reason of death, any person 
shall become beneficially entitled in possession or expectation 
to any property or income thereof; or (4) held as joint tenants 
by the decedent and any other person in their joint names, except 
such part thereof as may be shown to have originally belonged 
to such other person and never to have been received or acquired 
by the latter from the decedent for less than an adequate and full 
consideration in money or money’s worth; Provided, that where 
such property or any part thereof, or part of the consideration 
with which such property was acquired, is shown to have been 
at any time acquired by such other person from the decedent 
for less than an adequate and full consideration in money or 
money’s worth, there shall be excepted only such part of the 
value of such property as is proportionate to the consideration 
furnished by such other person or, where any property has been 
acquired by gift, bequest, devise or inheritance by the decedent 
and any other person as joint tenants and their interests are not 
otherwise specified or fixed by law, then to the extent of the 
value of a fractional part to be determined by dividing the value 
of the property by the number of joint tenants.” Sec. 77-2002, 
R. S. Supp. 1947. 


The estate would be taxable except for the portion contributed by 
the beneficiary as provided in such statute. 


August 31, 1948 
MUNICIPAL RETIREMENT SYSTEM 


Computing Prior Service Credit For Rate Of Annuity 
When An Employee Is 65 When City Became A Member 


Mr. Glenn I. Anderson, Director, Retirement Systems, State House: 


With reference to Section 19-2040, R. S. Supp. 1947, which is a 
part of the Municipal Employees Retirement Act, you write as follows: 


“In the last part of this paragraph under the subheading 
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(b), there is a limitation placed upon the amount of the prior 
service credit. 


“We would like your opinion as to whether or not this 
paragraph is intended to give to the retiring employee prior 
service credit for all of the years which he has been employed 
by the Municipality prior to the Municipality’s becoming a 
member of the System or whether it is intended to grant prior 
service credit for only those years of his employment prior to 
the participation and prior to the participant’s becoming sixty- 
five years of age. 


“This problem will only affect those who were over age 
sixty-five at the time the Municipality became a member of 
the System. On all others, this will have no effect whatsoever 
on the amount of the annuity.” 


The paragraph of the statute to which you. refer (Sec. 19-2040. 
R. S. Supp. 1947, subsection 4) reads as follows: 


“A prior service annuity equal to the annuity which can 
be provided from the accumulated prior service credits of such 
participant on the date the annuity begins; Provided, that in 
no event shall such prior service annuity exceed an amount 
which would make the total of the normal, current and prior 
service annuities exceed (a) fifty per cent of the final rate of 
earnings of the participant or (b) the annuity which would 
have been available on the date such participant attained the 
age of sixty-five, or the effective date of participation, which- 
ever is later, assuming that the employee were then exactly 
age sixty-five and that the prior service credits were one and 
two-thirds times the accumulated prior service credits otherwise 
available.” 


“Prior Service” is defined by Section 10 of the Act (Section 19- 
2018, R. S. Supp. 1947) as “the last continuous period of employment 
for a municipality prior to the effective date of participation of the 
employing participating department of such municipality, excluding a 
probationary period not in excess of six months as certified by the 
municipality.” 


“Accumulated prior service credits” is defined by Section 19 of the 
Act (Sec. 19-2022, R. S. Supp. 1947) as follows: 


“‘Accumulated prior service credits’ means an amount 
equal to one and one half times the accumulated value of the 
normal contributions which would have been made by an 
employee during the entire period of prior service of the 
employee who becomes a participant on the effective date of 
participation of employing department, had this system been in 
effect during all such time, assuming (1) the earnings of such 
employee to have been paid at a rate equal to the final rate of 
earnings as of the effective date of participation of employing 
department and (2) all such contributions to have been accumu- 
lated with interest at the effective rate for the respective years.” 


The “prior service annuity” is that portion of the retirement an- 
nuity arising out of the contributions by the municipality for service 
prior to the effective date of participation of the employing department 
in the system. Section 19-2027, R. S. Supp. 1947. 


It is expressing the obvious to say that the language of Section 
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19-2040, subsection (4) is involved and cumbersome and whatever thought 
it may contain is effectually concealed in the mazes of its intricate 
‘verbiage. Nevertheless it must be presumed that the Legislature did 
intend the language used to convey some meaning and it is our duty 
to ascertain this legislative intent, and the fact that the task is difficult 
does not excuse us from attempting it. 


Addressing ourselves to the specific question you ask, we believe 
that the Legislature intended by Section 19-2040, subsection (4), to 
give to the retiring employee prior service credit for all of the years 
which he has been employed by the municipality prior to the date the 
municipality became a member of the System, but if the participant is 
past sixty-five years of age at the time the municipality became a 
member, the rate of his annuity is determined by assuming that he 
was exactly sixty-five years of age on the. date the municipality 
became a member of the system. 


To illustrate: If a participant had entered the employment of 
the municipality when he was fifty years of age and had remained in 
such employment until he was seventy, and the municipality had be- 
come a member of the System when the participant was seventy, the 
participant would be entitled to credit for his full twenty years of prior 
service, but for purposes of calculating and determining his prior service 
annuity it should be assumed that he was exactly sixty-five rather than 
seventy years of age at the date the municipality became a member of 
the System. 


September 1, 1948 
DISTRICT COURT ROOM IN COUNTY COURT HOUSE 
Control Rests Exclusively With District Court Judge 
Mr. Elven A. Butterfield, Antelope County Attorney, Neligh: 
We have your request for an opinion in which you say: 


“(1) Who has the control of and who should manage and be 
in charge of the District Court room located in the County 
Court house of Antelope County, Nebraska. The Board of 
County Supervisors are of the opinion that they have charge 
of this room, which is a part of the Court house. Is it your 
opinion that they do?” 


By Section 23-120, R. S. 1943 it is made the duty of the county board 
to provide a suitable courthouse and offices and rooms for the several 
courts of record: 


“The county board shall erect or otherwise provide a suit- 
able courthouse, * * *, The board shall * * * provide suitable 
rooms and offices for the accommodation of the several courts of 
record * * * and suitable furniture therefor. * * *” 


Section 24-303, R. S. 1943 provides in part as follows: 


«* * * All terms of the district court shall be held at the 
county seat in the courthouse, or other place provided by the 
county board, * * *” 


It is also held in 21 C. J. S. p. 257: 
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“Tt is for the court to judge as to the suitability of the 
quarters and other equipment furnished to it. * * *” 


This authority further states the rule to be: 


“A judge has inherent authority to control over the court- 
house and court rooms to the extent of preventing any interfer- 
ence with the discharge of the public business and of securing 
a suitable, convenient, and comfortable place for the transaction 
of such business. * * *” 


The Constitution of this state provides in Article I, Section 13: 


“All courts shall be open, and every person, for any injury 
done him in his lands, goods, person or reputation, shall have 
a remedy by due course of law, and justice administered with- 
out denial or delay.” 


McCauley v. State, 124 Neb. 102, 245 N. W. 269, holds that trial 
courts are charged with the duty and necessity of guarding proceedings 
in court against everything which interferes with the due and orderly 
administration of justice. A district judge has inherent power to carry 
out this duty, but in addition is empowered by statute to punish by fine 
or imprisonment, as for contempt, any willful disobedience of or resistance 
willfuly offered to any lawful process or order of the court. Section 
25-2121, R. S. 1943. In State v. Lovell, 117 Neb. 710, 222 N. W. 625, 
our Supreme Court has this to say: 


“* * * The constitutional provision creating an independent 
judiciary is recognized by historians, philosophers and statesmen 
as a vast contribution to the science of government. To preserve 
the purity, impartiality and independence of the court is a 
solemn duty that cannot be evaded without endangering all con- 
stitutional rights. * * *” 


This question was considered by the Supreme Court of Ohio in the 
ease of Zangerle v. Court of Common Pleas, 46 N. E. (2d) 865 (Ohio). 
It appeared in the facts of the case that an action in prohibition was 
brought by the county auditor against the Court of Common Pleas and 
the judges thereof to prevent execution of an ex parte order directing 
vacation of rooms in the courthouse used by the auditor in order to make 
them available to the court. The auditor contended that the rooms 
involved, although originally designated for use of the court, having 
been subsequently assigned by the Board of County Commissioners for 
the use of the auditor, the court had no authority to interfere with such 
allocation or assignment. The writ was denied and it was held the 
Court of Common Pleas had authority to require surrender of the rooms 
occupied oy the auditor. Citing 21 C. J. S. p. 256 with approval the 
court said: 


“The general principle is there stated that ‘while other 
bodies or officers are charged with the duty of providing suitable 
buildings or rooms for the holding of courts, the court or judge 
may pass on the suitablity of the quarters furnished and 
exercise control over the courthouse to the extent necessary 
to secure suitable rooms for, and to prevent interference with, 
the discharge of public business’.” 


The Ohio Court also relied on the case of Board of Commissioners of 
Vigo County v. Stout, 35 N. E. 683 (2nd) 22 L. R. A. 398, where it 
was said: 
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“Courts are an integral part of the government, and en- 
tirely independent, deriving their powers directly from the 
Constitution, in so far as such powers are not inherent in the 
very nature of the judiciary. A court of general jurisdiction, 
whether named in the Constitution or established in pursuance 
of the provisions of the Constitution, cannot be directed, con- 
trolled, or impeded in its functions by any of the other depart- 
ments of the government. The security of human rights and the 
safety of free institutions require the absolute integrity and 
freedom of action of courts. * * *” 


A similar view was expressed in the case of In re Courtroom and 
Officers of Fifth Branch Circuit Court, 184 N. W. 490 (Wis.). The 
Wisconsin statute provided that the county board should provide court- 
rooms and suitable offices wherein the judge could discharge his duties, 
the court said: 


“x * * Tt was thus made the statutory duty of the county 
board to provide suitable and convenient quarters for the ac- 
comodation of the court. There was a duty to do so under the 
Constitution, independent of and regardless of any statute, 
and it is not correct to say that there is a discretion vested in 
the county board in reference to the selection of courtrooms 
which is entirely beyond the control of the courts. * * * The 
authorities in so far as any can be found on the subject, are to 
the effect that a constitutional court of general jurisdiction has 
inherent power to protect itself against any action that would 
unreasonably curtail its powers or materially impair its effi- 
ciency. A county board has no power to even attempt to impede 
the functions of such a court, and no such power could be 
conferred upon it. * * *” 


District courts in this state are courts of general jurisdiction and 
while it is made the duty of the county board to provide suitable 
rooms and accommodations for the court, and we think this includes 
heat, light, water and telephone service, office supplies and housekeeping 
of the rooms, the control of the use of the rooms rests exclusively with 
the judge of the district court. 


September 2, 1948 
COUNTY SUPERVISORS 


Authority Of A Supervisor To Receive Mileage And Expenses 
When Acting As A Member Of Old Age Assistance And 
Welfare Board 


Mr. Elven A. Butterfield, Antelope County Attorney, Neligh: 
We have your request for an opinion in which you say: 


“(2) May the chairman of the Board of County Supervisors 
while acting as a member of the Old Age Assistance and Wel- 
fare Board, receive mileage for the actual miles traveled at a 
rate greater than .05c per mile when payment does not come 
from the general fund, but through the assistance set up?” 


An examination of the statutes discloses that Sec. 68-316, R. S. 
1943 provides in part as follows: 
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“* * * The board of county commissioners or supervisors, 
as the case may be, and the county board of public welfare 
in each county of the State of Nebraska, are designated as the 
county assistance committee of each county. * * * It may employ 
such clerks and assistants as may be necessary to enable it 
properly to administer its duties and shall pay such personnel 
reasonable salaries and wages and necessary expenses. * * *” 


Section 68-201, R. S. 1943 provides that no member of the county 
assistance committee shall receive any compensation for services ren- 
dered, but it also requires that such committee meet at least once each 
month, 


County commissioners and supervisors are, by law, required to 
reside in the district from which they are elected and the meetings 
must be held in the court house at the county seat; hence they are 
required to incur mileage and expense to attend such meetings. While 
it is by virtue of the office of county commissioner or supervisor which 
they hold that they become members of the county assistance com- 
mittee, it does not follow that they are performing the statutory duties 
of commissioner or supervisor while acting on said committee. 


We think that if a county commissioner or supervisor acting as a 
member of the county assistance committee incurs mileage and expense, 
and on that day performs no duties of county commissioner or supervisor, 
as such, that he may properly receive payment for his mileage and 
expense at whatever rate that is fixed by the assistance administration. 


September 7, 1948 
FIRE PREVENTION ON RAILROAD PROPERTY 
‘Coneurrent Jurisdiction Of State Fire Marshal And Railway Commission 
Mr. E. C. Iverson, State Fire Marshal, State House: 


You state that your office has recently condemned a C. & N. W. 
Railroad Depot as a fire hazard. The railroad company contends that 
the State Fire Marshal has no authority to condemn its buildings as 
fire hazards for the reason that the railroads are under the jurisdiction 
of the State Railway Commission. You request our opinion as to your 
authority to condemn buildings belonging to the railroad company. 


Section 20, article IV of the Constitution of Nebraska, which pre- 
scribes the constitutional powers of the State Railway Commission, 
contains the following provision: 


‘« * * The powers and duties of such commission shall in- 
clude the regulation of rates, service and general control of 
common carriers as the legislature may provide by law. But, 
in the absence of specific legislation, the commission shall 
exercise the powers and perform the duties enumerated in this 
provision.” 


Pursuant to the foregoing constitutional provision, the Legislature 
has from time to time enacted laws amplifying and defining the juris- 
diction of the State Railway Commission over railroads and other 
common carriers. This jurisdiction has to do in general with regulation 
of their rates, service and equipment. 
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It cannot be said that, because the people of Nebraska have seen 
fit to create by their Constitution a State Railway Commission and 
vest it with authority to regulate railroads in certain respects, that 
they have thereby removed the railroads from the jurisdiction of all 
other governmental offices and agencies. Notwithstanding the juris- 
diction of the State Railway Commission over them, the railroads are 
still subject to taxation by the proper taxing authorities; they are still 
subject to the jurisdiction of the courts; they still are subject to 
regulation and control by the Legislature; and they are still subject 
to police regulation by the state through the proper state officers and 
agencies. 


Laws and regulations for the prevention of fires are a valid exercise 
of the police powers of the state. 16 C. J. S. 553, Sec. 184, Constitutional 
Law. Our Legislature has seen fit to exercise this power by creating 
the office of State Fire Marshal and vesting him with certain powers 
and authority to abolish fire hazards. A fire hazard remains a fire 
hazard whether it is owned by a railroad company, a bank, a school dis- 
trict or Mr. John Doe. We do not find that the Legislature has made 
any distinction in this respect. Certain powers to regulate railroads 
are vested in the State Railway Commission; powers to regulate banks 
are vested in the State Banking Department; powers to regulate school 
districts are vested in the State Superintendent of Public Instruction; 
and Mr. John Doe is subject to regulation from the Supreme Council of 
the United Nations on down to the Exalted Ruler of his local fraternal 
organizations. Nevertheless they are one and all subject to the juris- 
diction and authority of the State Fire Marshal in the matter of creating 
and maintaining fire hazards. A railroad company is under the same 
duty as any other citizen to observe laws and regulations in the 
exercise of police power, requiring it to build and maintain safe 
structures, free from hazard to the public. Chicago B. & Q. R. Co, v. 
State, 47 Neb. 549, 66 N. W. 624. 


We do not say that the State Railway Commission has no jurisdiction 
in the premises, but we do say that it does not have exclusive jurisdiction. 
The courts might well hold that the State Railway Commission and the 
State Fire Marshal have concurrent jurisdiction in the matter of fire 
prevention on railroad property. In any event, it is our opinion that 
the State Fire Marshal has ample power and authority to condemn 
and order the destruction of any railroad structures or property which 
constitutes fire hazards. 


September 2, 1948 
SCHOOL RETIREMENT SYSTEM 


Qualifying Services Under 79-2915 Being Performed In Nebraska 
This Opinion Clarifies But Does Not Change The Former 
Opinion Released July 24, 1948 


Mr. Glenn I. Anderson, Director of Retirement Systems, State House: 


Under date of July 24, 1948, an opinion was given to you by this 
department construing Section 79-2915, R. S. Supp. 1947 relative to 
the services which must be performed by all members of the School 
Retirement System in order to qualify for prior service credit. In 
view of misunderstandings which have arisen as a result of certain 
statements made in that opinion and various newspaper versions of the 
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opinion, it seems necessary, or at least desirable, that the .opinion be 
clarified. 


In writing the opinion above mentioned, our attention was directed 
to a practice which was developing whereby persons who were not 
qualified for prior service credits at the time they. became members 
of the system, sought to qualify for prior service. credits after be- 
coming members by teaching outside the State of Nebraska. Our 
opinion stated that such qualifying teaching services must be performed 
in Nebraska. Our opinion in this regard remains unchanged. 


However, in writing the opinion, the writer failed to make clear that 
the restriction that the qualifying teaching services must be performed 
in Nebraska, applied only to qualifying teaching performed after such 
qualifying persons became members and not to the qualifying services 
performed prior to membership in the Retirement System. 


The reason that qualifying teaching services performed prior to 
membership must include teaching performed outside of the State of 
Nebraska is because the Act itself specifically permits credit for prior 
out-state service for not to exceed ten years, provided the member pays 
into the Nebraska Retirement System an amount equal to the required 
deposits he would have paid had he been employed in Nebraska and this 
amount must be paid within three years after membership in the re- 
tirement system begins.” Section 79-2928, R. S. Supp. 1947. 


After a person becomes.a member of the Nebraska Retirement 
System, however, he has no right under our law to leave Nebraska and 
perform services elsewhere and then return to Nebraska and use such 
out-state services either as a basis for benefits under the Nebraska 
Retirement System or as services entitling him to qualify for prior 
service credit in the Nebraska Retirement System. 


September 7, 1948 
MOTOR VEHICLES 


Title Placed In Names Of John Smith And/Or Anna Smith 
Construed To Be Tenancy In Common And The One In 
Possession Of Title Certificate Cannot Obtain Title In His Own Name 


Mr. Frederick H. Wagener, Lancaster County Attorney, Court House, 
Lincoln: 


You write: 


“Where a title to a motor vehicle or a trailer is placed in 
the names of two parties, as John Smith and/or Anna Smith, 
or they may be two unrelated individuals, may the one having 
possession of the title come in and secure a title in his or her 
own name?” 


In a situation such as this where the title holders could either be 
joint tenants or tenants in common, the law presumes them to be 
tenants in common. While a joint tenancy may be expressly established, 
if it is not, the law will favor a tenancy in common. . Sanderson v. 
Everson, 93 Neb. 606, 141 N. W. 1025; Olander v. City of Omaha, 142 
Neb. 140, 6 N. W. (2d) 62; 14 Am. Jur. 85, Cotenancy, Sec. 13. Though 
these two Nebraska cases involve real property, the same principles 
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are applicable to personal property which would include a chattel such 
as an automobile. 14 Am. Jur. 89, Cotenancy, Sec. 19. Therefore, a 
tenancy in common exists here. 


There is no agency relationship between cotenants (tenants in 
common). 14 Am. Jur. 147, Cotenancy, Sec. 82. It is clear that in the 
absence of authorization or ratification, any attempted conveyance 
thereof by a single cotenant is not binding upon his cotenants. 14 Am. 
Jur. 149, Cotenancy, Sec. 85. Therefore, it is our opinion that the one 
having possession of the title (certificate), without proof of authorization 
by the other, cannot come in and secure a title in his or her own name. 


You further inquire: 


“Where the title is in the name of two parties and one of 
them dies leaving more than one heir, may the survivor get a 
title in his or her name, or is one-half of the motor vehicle or 
trailer, as the case may be, vested in the legal heirs of the 
deceased?” 


The right of survivorship is applicable to a joint tenancy. Here, 
however, we have a tenancy in common. The ordinary tenancy in 
common does not give the tenants the right of survivorship (though 
it may be possible to annex such a right if the intention to do so is 
clearly expressed.) 14 Am. Jur., 87, Cotenancy Sec. 15. Therefore, the 
survivor may not get a title in his or her name, but instead, one-half 
at the ante vehicle or trailer is vested in the legal heirs of the 

leceased. ; 


September 9, 1948 
SCHOOL DISTRICTS 


Notice Required Before County Superintendant Can Discontinue 
A District And Attach Its Territory to Another District 


Mr. Daniel E. Owens, County Attorney, Benkelman: 
You write as follows: 


“T have a problem relative to the last sentence in Section 79- 
111 of the 1943 Revised Statutes. The language in question is as 
follows: ‘one district may be discontinued and its territory attach- 
ed to other adjoining districts upon petition signed by one half of 
the legal voters in each district affected.’ This is the language of 
the Fourth Provision of Section 79-104 of the 1929 Compiled 
Statutes. The law in 1929 in question required that a notice 
be posted as set forth in the Third Provision of Section 79-104. 
Do you now interpret the law to mean that no notice is required 
to discontinue a district and attach its territory to other ad- 
joining districts upon petition signed by one half of the legal 
voters? In other words, does the County Superintendent have 
authority to act upon said petition and attach said discontinued 
district to other adjoining districts without any notice to the 
other one half of the legal voters in said discontinued district? 
In the event that a notice is necessary that a hearing will be 
had before the County Superintendent upon said petition, is the 
prescribed form of notice the same as that set forth in 79-109?” 


As is suggested in your letter, Section 79-111, R. S. 1943, and Sec- 
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tion 79-109, R. S. 1943, were originally subdivisions of the same section, 
and remained so until separated into individual sections by the reviser 
of the 1943 statutes. In the Compiled Statutes of 1929, Section 79-109 
was subsection 3 and Section 79-111 was subsection 4 of Section 79-104. 
The law was originally enacted in 1881 and the two sections were a 
part of section 4, Chapter 78, Laws of 1881. 


In the case of School District No. 10 v. Coleman, 39 Neb. 391, 58 
N. W. 146, it was held that the provision as to posting of notice in 
paragraph three of the section (now Section 79-109, R. S. 1948) applied 
to all the provisions of the section, which included what is now Section 
79-111, R. S. 1948. 


In the case of Proudfit v. School District No. 49, 109 Neb. 178, 190 
N. W. 874, it was held that notice required by the third paragraph of 
the statute (Sec. 79-109, R. S. 1948) was necessary to give the county 
superintendent jurisdiction to change the boundaries of the school districts 
in question. 


We think that the division of the statute into separate sections 
has in no way affected the interpretation placed upon the act by the 
courts, and are of the opinion that the notice provided for in Section 
79-109 must be given before the county superintendent has authority 
to discontinue a district and attach its territory to adjoining districts, as 
provided in Section 79-111. Were the county superintendent to undertake 
to act without posting such notice we think that, under the holding in 
Proudfit v. School District No. 49, supra, his acts would be void. 


We believe the form of notice prescribed in Section 79-109, R. S. 
1943, is proper in the case you mention. 


September 8, 1948 
SCHOOL DISTRICTS 


Authority of County Treasurer To Question The 
Adequacy Of District Treasurer’s Bond After Being 
Fixed By The District Board Of Education 


Mr. Andrew Mapes, Madison County Attorney, Norfolk: 


You request our opinion as to the sufficiency of the bond of the 
Treasurer of the Madison City School District, which is now fixed at 
$5,000.00. A warrant was recently drawn on the County Treasurer in 
favor of the School District Treasurer for $5,000.00 and the County 
Treasurer questions whether he can legally honor this warrant inasmuch 
as it is for the same amount as the bond. You call attention to the 
provisions of Sections 79-404 and 79-2515, R. S. 1943, and ask if both 
sections apply to the fixing of the amount of the bond of the treasurer 
of a city school district. 


Section 79-404, R. S. 1948, provides in substance that the treasurer 
of each school district shall execute a bond of not less than five hundred 
dollars in any instance, nor less than double the amount, as nearly as 
can be ascertained, to come into his hands at any one time, with sufficient 
sureties to be approved by the director and moderator, etc. This statute 
is of general application except where superseded by a special statute. 


However, a special statute, Section 79-2515, R. S. 1948, applies to 
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city school districts in cities of 1,000 or more population. Section 79- 
2515 provides in part that the treasurer of the city shall be ex-officio 
treasurer of the school district and that he shall give a bond payable 
to the county in such sum as may be fixed by the Board of Education, 
ete. It is our opinion that Section 79-2515 governs the bond of the 
Treasurer of the Madison City School District and that Section 79-404 


has no effect on or application to his bond. 


Assuming that the bond of the Treasurer of the City School District 
of Madison is in the amount fixed by the Board of Education of the 
district, we believe that the County Treasurer has no right to refuse 
to honor the warrant on the ground that such bond is inadequate. 


September 9, 1948 
MILK AND MILK PRODUCTS REGULATIONS 


Authority Of Department Of Agriculture To Allow 
Sales Of Milk Defatted To 1.5% Butterfat With 
Vitamins A & D Added 


Hon. Rufus M. Howard, Director, Department of Agriculture and In- 
spection, State House: 


We have your request for an opinion in which you say: 


“This Department acknowledges the enclosed letter dated 
August 30th, 1948, in which the Roberts Dairy Company asks 
permission and authorization from the office to put on the 
market a new dairy product of partially defatted milk, approxi- 
mately 1.5% butterfat with vitamins A and D added. 


“After giving careful consideration to this request, this 
Department has denied the application to sell this product. 
We are of the opinion that the Nebraska statutes do not 
permit the sale of milk products containing 142% butterfat; 
that the law does not intend that foreign substances shall be 
added to milk; that the product does not come within the defini- 
tion of ‘skimmed milk’ which is defined under Sec. 81-230, 
‘as milk from which substantially all the milk fat has been 
removed’, which has always been construed by this Department 
to mean when all butterfat possible has been removed by mechan- 
ical process. 


“It is our opinion also that the product is in violation of 
the law when milk: contains less than three percent fat as 
determined by the Babcock test for butterfat; a violation to 
sell skimmed milk which is not labeled skimmed milk. 


“This statute also defines a violation when the container 
is labeled or branded to deceive or mislead a purchaser. 


“It has always been our opinion that the legislature, realiz- 
ing-the importance of good milk as a food, intended to strictly 
define the standards for milk and standards of products made 
from milk. We have held that the legislature did not intend 
that products be added to milk, and finally that a change in 
these standards-is a legislative matter. 
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“Your opinion in clarification of this matter will be 
appreciated.” 


We have made careful examination of the statutes of this state 
with respect to your problem and find that the regulation concerning 
milk and milk products is found in Sec. 81-233, R. S. 1943: 


“No person shall sell or deliver for consumption as milk, 
cream or cheese, or have in his possession with intent to sell 
or deliver for consumption: 


“(1) Milk to which water or other foreign substance has 
been added; 


“(2) Milk containing less than three per cent of milk fat 
as determined by the Babcock test for butterfat; 


“(3) Skimmed milk which has not been pasteurized or 
made from pasteurized milk, or which is not labeled ‘skimmed 
milk’; 

“(4) Skimmed milk to which water or any foreign sub- 
stance has been added, or which does not contain at least 9.25 
per cent of milk solids as determined by drying to constant 
weight at the temperature of boiling water; 

* * * 


“(7) Milk or cream, the container of which is labeled or 
branded so as to deceive or mislead the purchaser; 
* * 


We believe that the above statute is clear and does not require 
construction. While it may well be that vitamins A and A are beneficial 
when ingested in proper quantities, yet so far as this statute is con- 
cerned anything added to milk would be “foreign substance” within the 
prohibition thereof. In addition, of course, milk must satisfy the re- 
quirement of the statute as to fat content. 


We think your ruling is correct under the statute. 


September 9, 1948 
SCHOOL TEACHERS 


May Additional Salary Be Demanded If District 
Allows Additional Pupils From Adjoining District 


Mr. Roy E. Blixt, Blaine County Attorney, Brewster: 
You write as follows: 


“A school teacher in one of our school districts signed a 
contract to teach for nine months on a form similar to the 
enclosed form. She agreed to teach for a certain sum per 
month. The school board of that district entered into a con- 
tract with an adjoining district to provide instruction for 
pupils of that adjoining district. The teacher now insists that 
such a contract with the adjoining district will increase her 
duties and her contract does not cover instruction to childen 
from adjoining districts. 
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“The school board made the contract with the adjoining 
district in accordance with Section 79-2112, R. S. 1943 as amended. 
Is the teacher entitled to demand additional compensation due 
to this transaction?” 


The form of contract which you submit is a standard form approved 
by the State Superintendent of Public Instruction for use in the common 
schools of the state, and reads as follows: 


“THIS AGREEMENT, Made by and between the School 
Board of School District No. —— of County, Nebraska, 
and a legally qualified teacher who holds a ————— 
certificate now in force and valid in said county for the term 
of this contract. 


“WITNESSETH: That the said teacher agrees to teach 
the school of said district for a term of —— school months, 
beginning , 194—, and to abide by the rules and regula- 
tions of the district board as provided by law. 


“The said teacher declares and affirms that —— he is 
not under contract with another school district, or board of 
education, school board, board of regents or trustees of any 
school district in this state. 


“IN CONSIDERATION WHEREOF, The said school dis- 
trict agrees to pay to ——- for —— months service the total 
sum of —— Dollars, at the rate of $—— per month for every 
month taught. This salary shall be paid in —— equal pay- 
ments of $—— each, payable monthly, beginning 19 — 
and a duly executed order or warrant for same shall be mailed 
or delivered to the teacher on the day it is due. The school 
board also agrees to keep the schoolhouse in good repair, to 
provide the necessary text-books, school supplies, and equipment. 


“IT IS FURTHER AGREED, That the school shall be 
dismissed (closed) as designated by the board on the following 
approved educational activity days: -———— and that the 
teacher be paid the regular salary for such days. 


“IT IS UNDERSTOOD that this contract may be terminated 
ONLY by mutual agreement or by operation of law, and there 
shall be no penalty for release from said contract. 


“IN WITNESS WHEREOF, We have executed this contract 
in duplicate and have hereunto subscribed our names this 
—— day of » 19 —. 


It is an elementary rule in construing contracts that, unless the 
contract otherwise provides, the law of the state where a contract is 
made and is to be performed is as much a part of the contract as 
though it were expressed or referred to therein. 17 C. J. S. 782, Con- 
tracts, Sec. 330. 


Section 6, Article VII, of the Constitution of Nebraska, provides: 


“The legislature shall provide for the free instruction in 
the common schools of this state of all persons between the 
ages of five and twenty-one years.” 


Section 79-2112, R. S. Supp. 1947, authorizing a school district, 
in certain cases, to contract with a neighboring district for the in- 
struction of its pupils, was enacted by the Legislature in pursuance of 
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the constitutional mandate to provide free instruction in the common 
schools for all children of school age in the state. Both the school 
district and the teacher are presumed to have known of and contem- 
plated the effect of this statute when they executed the contract. In 
fact, the statute became a part of the contract even though no reference 
is made in the contract to it. American Surety Co. v. School District, 
117 Neb. 6, 219 N. W. 583; McWilliams v. Griffin, 182 Neb. 753, 273 
N. W. 209; Scotts Bluff County v. State, 183 Neb. 508, 276 N. W. 185. 


A school district is a creature of statute possessing no power be- 
yond those given by the Legislature and is unable to contract freely as 
individuals may do, but only respecting objects and to the extent the 
laws permit, American Surety Co. vy. School District, 117 Neb. 6, 219 
N. W. 583; Arehart v. School District, 137 Neb. 369, 289 N. W. 540; 
Zevin v. School District, 144 Neb. 100, 12 N. W. (2d) 634. 


In the case you present, the teacher is presumed to have known 
that she was contracting with a public body whose powers and duties 
are prescribed by law. She is presumed to have known that among 
the powers of the school board prescribed by law is that of contractin, 
with neighboring districts for the instruction of their pupils in its school. 
She is presumed to have known that such contracts by the school board 
were not only authorized by statute but were pursuant to the public 
policy of free education for all children of school age as expressed in 
our Constitution. In signing the contract, the teacher is presumed to 
have known that the school board might exercise any and all of the 
powers vested in it by statute, including the power to contract for the 
instruction of pupils from neighboring districts. She was legally 
charged with the extent of the board’s powers and the manner in which 
they might be exercised. Zevin v. School District, 144 Neb. 100 (page 
102), 12 N. W. (2d) 634. Her contract, as we view it, was to teach all 
pupils lawfully presenting themselves to her for instruction for the 
salary stated in the contract. This would necessarily include pupils 
from neighboring districts presenting themselves under authority of 
Section 79-2112, R. S. Supp. 1947. 


While the ultimate decision must be left to the courts, it is our 
opinion that the contract has in no way been breached by the school 
board and the teacher is entitled to no additional compensation under the 
circumstances here disclosed. 


September 13, 1948 
COUNTY MAIL ROUTE ROADS 


Authority Of County To Cooperate With City In 
Graveling That Portion Of A Mail Route Road 
Within The City Limits 


Mr. P. J. Barrett, Greeley County Attorney, Greeley: 
You have requested our opinion in the following words: 


“The County Commissioners of this county have asked me 
to write you in regard to the use of money derived from the 
provisions of law for graveling and improving Mail Routes, 
as it might apply to the following conditions. 


“Recently, under an agreement between Greeley County 
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and the Village of Wolbach, the county constructed a bridge 
over a creek within the limits of the Village of Wolbach. To 
provide clearance for water, it was necessary to raise the new 
bridge above the level of the old bridge that had been over 
the creek. This necessitated considerable filling, and while 
the Village employed some one to make the fill, they also ar- 
ranged to have the street graded and raised for about three 
fourths of a mile. While this street is within the Village, it is 
also on the end of two mail routes on their return to Wolbach. 


“The Question. which the County Commissioners would like 
to have answered is, Can any funds derived under the law pro- 
viding for graveling and repair of mail routes be applied to the 
payment of grading this street which is within the limits of 
the village of Wolbach, in view of the fact that the mail routes 
are on the same street.” 


The Schroeder bill, Section 39-1001 - 1009 inclusive, et al., R. S. 
Supp. 1947 by its terms applies only to rural mail routes. Section 39- 
1006 provides for the order of improvement of such roads in subsection 
1 as follows: 


“Application of gravel or other surfacing or other im- 
proving shall begin at the city or village boundary limits of 
each rural mail route and star mail route originating in the 
county. * * *” 


The manner in which a county may cooperate with a city regarding 
roads and bridges located within the city or village limits is provided in 
Section 39-804, R. S. 1943. Although there are many sections of the 
road bill, interpretation of which has been difficult, one thing clearly 
appears, and that is that the law applies to rural routes only and that 
such routes begin at the village limits. We, therefore, see no way under 
this law by which funds derived thereunder could be applied to the 
grading described in your letter within the village of Wolbach. 


September 18, 1948 
COUNTY MAIL ROUTE ROADS 


Work Being Done By “Other Than County Forces” 
Is Subject To Competitive Bidding 
Construction of L. B. 195 Laws 1947 


Mr. Charles A. Chappell, Kearney County Attorney, Minden: 
We have your letter requesting our opinion in the following words: 


“Legislative Bill 195 enacted by the 1947 Legislature, and 
commonly referred to as the ‘Schroeder Bill’, and relating to 
improvement of rural mail route roads, appears as Chapter 144, 
Laws of Nebraska 1947. Section 5 of the act appears as Section 
39-1005, Cumulative Supplement 1947 Nebraska Statute, and a 
portion of said section reads as follows: 


“Where work under this act is to be performed by other than 
county forces the-same shall be done by contract after advertising 
in the same manner as provided by Section 39-617, to permit 
competitive bidding. Any work so contracted should be in- 
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spected by the county highway officials and shall meet the 
specifications as set forth by the county highway officials.’ 


“The County of Kearney owns tractors, graders. maintainers 
and trucks used for road maintenance purposes. 


“The county also owns a gravel pit, but does not own any 
gravel pumping machinery nor equipment. 


“The county employs a number of men the year around on 
a monthly basis, and each can quit at any time, and the county 
can terminate the employment of either or any of them at any 
time. In addition to the men of steady employment the county 
employs others from time to time as desired. All of these men 
work under the direction of the board of Supervisors. 


“As before stated, the county does not own any gravel 
pumping machinery nor equipment. 


“The county buys the gravel from individuals who furnish 
it at an agreed price. When the gravel furnished. is pumped from 
the county pit the price is lower than the gravel pumped from 
a pit owned by another. 


“The county does all of its road work by the men hereinbe- 
fore referred to as regular employed and by the use of its own 
equipment hereinbefore referred to, excepting the pumping and 
the hauling of the gravel. 


“The county pays, to men who operate their own trucks, an 
agreed price for hauling the gravel from the pits to where it is 
needed on the roads, 


“The question has been raised as to whether under the facts 
stated it is necessary for the county to advertise for bids and let 
by contract the purchase of the gravel and the hauling of it to 
the place where it is to be used for the improvement of rural 
mail route roads, and we will appreciate your opinion thereon, 


“We will also appreciate your opinion as to the proper con- 
struction of the hereinbefore quoted portion of Section 39-1005 
of our statute as amended, and also as to what construction 
should be placed upon the words ‘where work under this act is 
to be performed by other than county forces’.” 


The words “performed by other than county forces” until specifically 
defined by the Legislature or by judicial determination should be given 
the ordinary interpretation which can be derived from the words used. 
Your letter describes tractors, graders, maintainers and trucks owned by 
the county for road maintenance purposes and describes the manner of 
employing individuals in the county. In our opinion this equipment and 
these men employed as direct employees, not as independent contractors, 
would constitute the normal county forces and work may be done under 
the Schroeder bill by the use of such forces without calling for bids. It 
is our opinion that when a contract with a person not an employee owning 
equipment for either procuring or hauling gravel is necessary to accom- 
plish the purposes of the bill that that contract should be referred for 
bids in the manner prescribed by law. We are unable definitely to say 
which individuals of your county or in any other county are employees of 
the county and which are independent contractors, for this fact depends 
upon the manner of their employment, degree of supervision, manner of 
payment, and many other factors, but it does appear that if the person 
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is not an employee of the county and if a contract with him calls for the 
furnishing of equipment and the use thereof by him as an independent 
contractor, that would not be a “county force” and would be subject to 
competitive bidding when necessary. 


September 15, 1948 
HIGH SCHOOLS; FREE TUITION 


Necessity For Student To Successfully Complete One Grade Before 
Being Entitled To Free Tuition In The Next Grade 


Mr. F. B. Decker, Director of Administration, State House: 
You request our opinion as follows: 


“Our attention has been called to School Laws 179-905 to 
79-906, which apply to the free high school tuition of non-resident 
high school pupils. 


“My specific situation is this— 


“A student has earned only two of a possible four credits in 
his freshman year. A county superintendent has interpreted 
these laws to indicate that he would not be entitled to tuition 
for his sophomore year for the reason that he has not success- 
fully completed the freshman year. 


“In your opinion, should the county superintendent pay 
all, one-half, or none of this student’s tuition in his sophomore 
year?” 


Section 79-905, R. S. Supp. 1947, provides that a pupil, to be en- 
titled to free public high school education, must have a statement signed 
by the county superintendent indicating that he is eligible. In con- 
sidering the eligibility of the pupil, the county superintendent must take 
into account the grades he has earned in his tests and examinations, 
his age, and his physical, mental and social maturity. 


Section 79-906, R. S. 1943, provides in substance that to be entitled 
to free public school education in the tenth, eleventh and twelfth grades, 
“A pupil must have a certificate signed by the county superintendent 
of the proper county that he has completed the course of study for the 
preceding grade,” etc. 


It appears from your letter that the pupil in question has not 
“completed the course of study for the preceding grade”. The county 
superintendent is therefore right in refusing to sign a certificate that the 
pupil has completed the course of study in the proceding grade. Until 
the pupil has completed such course of study in the preceding grade, he 
is not entitled to a certificate to that effect, and until he has received 
such certificate he is not entitled to have his tuition paid by the county 
superintendent, either in whole or in part. 


—650— 


September 16, 1948 
SCHOOL LAND LEASES 


Provision For Renewal of Leases For 640 Acres Not Bounded 
On Two Sides By Land Owned Or Operated By Lessee 


Board of Educational Lands & Funds, State House: 


You request our opinion as to whether a lessee whose leases expire 
is entitled to a renewal of a lease or leases covering 640 acres of land 
which is not bounded on two sides by land owned or operated by him in 
addition to other land which is so bounded. 


Section 72-232, R. S. Supp. 1947, provides in part: 


«“* * * No individual, partnership or corporation shall be 
entitled to hold under lease a total of more than six hundred 
and forty acres of state educational lands, whether the same 
be acquired by direct lease or by assignment; Provided, said 
limitation shall not apply where the land to be leased is bounded 
entirely on two sides thereof by lands owned or operated by 
such applicant or assignee.” 


The above quotation clearly authorizes a lessee to acquire additional 
school land leases if the land to be leased is bounded on two sides by 
lands owned or operated by such lessee even though he may already 
hold under lease 640 acres of school land which is not so bounded. 


Section 72-240.01, R. S. Supp. 1947, which relates to a renewal of 
leases provides that a lessee is entitled to renewal of his lease at the 
expiration of the term provided he is found to have met the following 
requirements: 


“«* * * (1) following the standards of soil conservation and 
good husbandry; (2) properly utilized the land for the purposes 
contemplated by the lease; (3) faithfully performed all coven- 
ants in the existing lease including payment of the required 
rental; and (4) has cooperated with the Board of Educational 
Lands and Funds in the proper care of the premises. * * *” 


We therefore conclude that a lessee who now legally holds school 
lands under lease is entitled to a renewal of such leases provided he 
meets the qualifications above set forth, even though this may result 
in him holding leases of not to exceed 640 acres which is not bounded on 
two sides by lands owned or operated by him. 


September 22, 1948 
COUNTY POOR FARM 
Procedure For Sale When Cost To County Was In Excess of $3000 
Mr. Frederick H. Wagener, Lancaster County Attorney, Lincoln: 


Reference is made to your letter of September 21, 1948, wherein 
you set forth a motion adopted by the County Commissioners of Lan- 
easter County instructing you to take the necessary steps to prepare to 
place on the November election ballot the matter of selling the Lancaster 
County farm. You ask our opinion as to the procedure to be followed, 
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the time limit prior to voting and the requirements necessary to submit 
this matter to the voters of Lancaster County. 


If the real estate cost the county $3,000.00 or less it may be sold by 
the county board without a vote of the people. We are assuming, 
however, that the real estate cost the county in excess of $3,000.00, in 
which event a submission of the question of the sale to a vote of the 
electors of the county is necessary, and the following procedure required. 


It will first be necessary that. the Board of County Commissioners 
adopt a resolution submitting this question to a vote of the electors of 
the county. We call your attention to an opinion given by this office 
under date of April 10, 1946, which is contained in “Report of the 
Attorney General”, 1945-46, inclusive, at page 149, wherein the neces- 
sary contents of said resolution are set forth in full. 


Under the provisions of Section 23-126, it is required that notice of 
said proposition shall be given by publication for four weeks in some 
newspaper published in the county. This means that four weeks must 
intervene between the first publication and the election, State v. Cherry 
County, 58 Neb. 734, 79 N. W. 825. In other words, the latest date on 
which said publication can be commenced in order to submit this at the 
next general election to be held November 2, 1948, is October 4, 1948. 


September 27, 1948 
COUNTY AND CITY BUILDING 


Joint Use For City And County Government And By City and County 
Officials 
Procedure And Method Of Raising Funds For Construction 
Of New Building At Not To Exceed $3,000,000 


Mr. Frederick H. Wagner, Lancaster County Attorney, Lincoln: 


You submit to us the following motion adopted by the Lancaster 
County Commissioners on September 21, 1948: 


“‘Moved by Russell Brehm, seconded by Chris Kuhner, 
that County Attorney be and he is hereby directed to prepare 
necessary procedure for submitting to the vote of the people 
of Lancaster County the matter of construction of a new 
Court House and Jail large enough to house both the city and 
county officials, at a cost of not to exceed Three Million Dollars. 
On call, all voted aye. Carried.’” 


You ask our opinion as to the procedure for submitting this matter 
to the voters of Lancaster County. 


A joint city and county building can be had only by following the 
provisions of Section 15-737 and 15-739, inclusive, R. S. Supp. 1947. 
These sections authorize the county board to enter into an agreement 
with the city for the purpose of construction and maintenance: of a 
joint city and county building to be used jointly for city and county 
government and to house the city and county offices. Such proposed 
agreement. must then be submitted to the electors of the county and 
city at a special election to be called for that purpose or at a general 
election to be held not less than 30 nor more than 90 days after the 
agreement has been executed. In order for said agreement to become 
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effective and in order that a tax may be levied for the construction and 
maintenance of said building, the proposition must receive the approval 
of the majority of the electors of the city and county, each respectively. 


Section 23-120, R. S. 1943 provides the method for raising funds to 
connstruct a county court house and jail. In erecting a courthouse, 
the authority granted by the section, however, expressly limits the 
county board to erecting a building to provide suitable rooms and of- 
fices for the accommodation of the several courts of record, compensa- 
tion court or any member thereof, the Commissioner of Labor for the 
conduct and operation of the state free employment. service, the county 
board, clerk, treasurer, sheriff, clerk of the district court, county superin- 
tendent, county surveyor, county agricultural agent and county attorney 
(provided the county attorney shall eae his office at the county seat) 
and suitable furniture therefor.” 


Said section provides two methods of raising funds. First, by a 
bond issue, which, if for more than $1,500.00 requires approval by the 
people of the county at a general or special election. This bond issue 
may be in any amount, the only limit being that placed by the people 
themselves in voting for the approval of the bond issue. 


The second method provided requires a petition signed by at least 
55% of the legal voters in the county based on the average vote of the 
two preceding general elections. When this second method is used, a 
levy of not to exceed 5 mills upon the dollar upon all taxable property 
in the county may be made, but the total amount to be raised by such 
levy cannot exceed $100,000.00. 


In submitting the matter to a vote of the people under the first 
method set forth in said section, notice of the election must be given 
by publication for four weeks in some newspaper published in the 
county. 


Therefore, in order to submit the question at the next general 
election to be held November 2, 1948, the first publication of said notice 
must be made not later than Monday, October 4, 1948. 


September 24, 1948 
COUNTY ASSESSOR 
Age Limit To Be Candidate For Election 
Mr. Arthur W. Kummer, Platte County Attorney, Columbus: 


You state that your county assessor has resigned his office and 
a party, who will not be 21 years of age until next December, has ten- 
dered to the county clerk petitions to place his name upon the general 
election ballot for the election to be held November 2, 1948. You ask 
our opinion as to whether these petitions should be accepted. 


Our Supreme Court has held that a candidate for public office must 
possess the necessary qualifications for holding the office at the time 
cig thicnelestions State, ex rel. McKelvie v. Wait, 146 N. W. 1048, 95 

eb. 5 


In order to be eligible for a public office a person must be 21 years 
of age, and it therefore follows that one who is not 21 years of age 
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at the time of election is not qualified as a candidate, and the petitions 
to place his name upon the ballot should be rejected. 


October 4, 1948 
PRISONER’S REPRIEVE 


Authority of Governor And Board of Pardons To Issue Reprieves 
Definition of Reprieve; Effect of A Reprieve In Re 
New Date of Execution 


Board of Pardons, State of Nebraska, Lincoln: 


A reprieve is the withdrawal of the sentence in a capital case for 
a definite period of time. A reprieve operates as a stay of execution 
until a day certain at which time the sentence is to be executed. 37 
Words & Phrases, 61-62. 


The following constitutional and statutory provisions confer con- 
current authority upon the Governor and the Board of Pardons to issue 
reprieves. Section 13, Article IV, Constitution of Nebraska, provides: 


“The Governor, Attorney General, and Secretary of State 
shall constitute a board to be known as the Board of Pardons, 
of which the Governor shall be chairman. Said board, or a 
majority thereof, shall have power to remit fines and forfeitures 
and to grant commutations, pardons and paroles after convic- 
tion and judgment, under such conditions as may be prescribed 
by law, for any offenses committed against the criminal laws 
of this state except treason and cases of impeachment. But 
no fine or forfeiture shall be remitted, and no commutation, 
pardon or parole granted except upon the approval of a ma- 
jority of the board after a full hearing in open session, and 
not until notice of the time and place of such hearing, and of 
the relief sought, shall have been given by personal service 
thereof upon the judge of the court by which the sentence was 
pronounced and the county attorney of the county where the 
offense was committed. Provided, however, the Governor shall 
have power to grant respites or reprieves in all cases of con- 
viction for offenses against the laws of the state, except treason 
and cases of impeachment, but such respites or reprieves shall 
not extend beyond the next meeting of the Board of Pardons, 
and in no case for a greater period than thirty days. The 
proceedings and decisions shall be reduced to writing, and with 
the reasons for such action in each case, signed by the members 
of the board concurring therein, and with all papers used upon 
the hearing including the dissent of any member who may not 
concur, shall be filed in the office of the Secretary of State. 
The governor shall communicate to the Legislature, at each 
regular session, each case of remission of fine, forfeiture, 
reprieve, commutation, pardon or parole, granted since the 
last previous report, stating the name of the convict, the crime 
of which he was convicted, the sentence and its date, and the 
date of remission, commutation, pardon, parole or reprieve, 
with the reasons for granting the same, and the objections, 
if any, of any members of the board made thereto, The board 
shall have power to suspend the execution of the sentence im- 
posed for treason until the case can be reported to the Legis- 
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lature at its next session, when the Legislature shall either 
grant a pardon, or commute the sentence or direct the execution, 
or grant a further reprieve. (Amended, 1920.) 


Section 29-2605, R. S. 1943 provides: 


“The Board of Pardons shall have jurisdiction to grant or 
deny pardons, paroles, commutations, reprieves, and the remis- 
sion of fines or forfeitures. No person shall be released nor 
shall any fines or forfeitures be remitted under the guise of 
any other procedure or on the purport of any other document 
except such as are specifically prescribed in sections 29-2601 to 
29-2636.” 


Section 29-2630, R. S. 1943 provides: 


“The Governor shall haye power to grant respite or re- 
prieves in all cases of conviction for offenses against the laws 
of the state except treason and cases of impeachment, but such 
respites or reprieves shall not extend beyond the next meeting 
of the Board of Pardons, and in no case for a greater period 
than thirty days.” 


A reprieve issued by the Governor cannot extend beyond the next 
meeting of the Board of Pardons and in no case beyond thirty days. 
Therefore, it is suggested that if a reprieve is granted, it be granted by 
the Board of Pardons. 


The effect of a reprieve is to postpone the execution of the sentence 
until the expiration of the reprieve. It is suggested that the reprieve, 
if granted, specify an hour of the day as the time for expiration of the 
reprieve and execution of the sentence. 


Further proceedings to fix a new date of execution of the sentence 
will not be required unless there is a failure to execute the sentence at 
the time the last reprieve expires. 


October 7, 1948 
VOCATIONAL EDUCATION BOARD 


Length Of Time Old Insurance Policies And Old Financial 
Records Should Be Retained Before Disposal 


Mr. G. F. Liebendorfer, Director of Vocational Education, State House: 
We have your request for our advice in the following words: 


“The State Board of Vocational Education has asked that 
I secure for them an opinion from the Attorney General’s Office 
concerning the length of time certain _ documents should be re- 
tained in our files. 


“1, How long should Fire Insurance Policies be retained 
after expiration date? 


“2, How long, after both State and Federal Audits have 
been made of our accounts, should we retain financial records 
in our files? 


“We will greatly appreciate receiving your opinion at your 
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earliest convenience concerning these questions.” 


There appears to be no specific provision of law relating to the period 
of time during which records must be preserved. The matter of de- 
stroying records is provided for in Section 84-713, R. S. 1943, as follows: 


“The constitutional state officers, the board and commissions 
created and established by the Constitution and laws of the 
State of Nebraska, and the several code secretaries, together 
with the several departments and bureaus subordinate to said 
secretaries, upon receipt of the written consent and advice of the 
Governor and Attorney General of the State of Nebraska, are 
hereby authorized and empowered to destroy any useless accumu- 
lations of records, files or correspondence in their care and 
custody.” 


This section indicates that those records which are encumbering your 
files may be destroyed. Such destruction is subject to the possibility 
that some of such records may be relics of historical value to the State 
Historical Society (see Sec. 82-101 to 118, R. S. 1943). 


Regarding your specific inquiry about fire insurance policies, it 
would be our opinion that the policies need be retained no longer after 
the expiration date than it would be reasonably necessary to determine 
whether or not a loss had been experienced or claim was contemplated 
under the policy. In no case need a policy be retained more than five 
years beyond the expiration date for such is the length of time within 
which an action could be brought upon such a policy. 


With reference to your financial records there is no statutory policy. 
Any reasonable rule adopted by your office could be followed. 


October 11, 1948 
ELECTIONS 


Names of Candidates On Non-Political Ballot 
Authority, Under 32-1203 R. S. ’43, To Print “By Petition” 
Following A Candidate’s Name Who Has Been 
Nominated By Petition 


Hon. Frank Marsh, Secretary of State, State House: 


You inquire whether a person filed by petition to fill a vacancy upon 
the non-political ballot for any of the offices mentioned in Section 32-1205, 
R. S. 1948 should have placed the words “by petition” following his name, 
as set forth in Section 32-1107, R. S. Supp. 1947. 


Section 32-1203, R. S. 1948 provides in part: 


“The official ballot to be prepared and used at such primary, 
when relating to judicial officers, State Superintendent of Public 
Instruction, county superintendents, regents of the University 
of Nebraska and members of the Legislature, shall simply place 
the names of all such candidates upon the primary ballot with- 
out any political designation, circle or mark whatever, and the 
official ballot to be used at such primary shall be substantially 
in the following form:” 


Section 32-1204, R. S. 1943, however, provides in part: 
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«* # *-Tn all other respects the general laws in force in this 
state, respecting. the holding, conducting and declaring the results 
of any such. general election, shall apply so far as the same are 
applicable and not inconsistent with the provisions of Sections 
32-1201 to 32-1206.” 


Section 32-1203 relates only to the primary ballot, and we are unable 
to find where the provisions of Section 32-1107 which provides for the 
placing of the words “by petition” following the names of candidates 
nominated by petition are inconsistent with the non-partisan act, and 
therefore believe that it is your duty to place the said words “by peti- 
tion” following the names of any candidates mentioned in Section 32-1203, 
R. 8, 1943 who have been nominated by petition of the electors. 


October 8, 1948 
MOTOR SCOOTERS 


Registration Of The Scooters Is Required 
Licensing Of The Operator Is Not Required 


Mr. Robert J. Bulger, County Attorney, Bridgeport: 


We have your request for an opinion in which you ask in substance 
as to the statutes relating to the registration of motor scooters, so called, 
and the licensing of the operators thereof. 


Insofar as registration of motor vehicles is concerned, Sec. 60-301, 
R. S. Supp. 1947, governs. This section provides in part as follows: 


“The words and phrases used in sections 60-301 to 60-343, 
for the purposes of the name only, and only insofar as registra- 
tion and licenses are concerned, be construed as follows: ‘Motor 
vehicles’ shall include motorcycles and all vehicles propelled by 
any power, other than muscular power, excepting, however, trac- 
tion engines, road rollers, and any vehicles which run only on 
rails or tracks; * * *.” 


It will be observed that the above statute by its express terms re- 
quires registration of all vehicles propelled by any power other than 
muscular power with certain exceptions and a motor scooter is not within 
the exceptions. No other conclusion can be reached but that all motor 
pengters, regardless of horsepower, must be registered as a motor 
vehicle. 


A separate statute governs the use of motor vehicles so far as the 
licensing of operators is concerned. Sec. 60-401, R. S. 1948, provides 
in part as follows: 


“The following words and phrases, when used in sections 
60-401 to 60-440, shall, for the purposes of said sections, have 
meanings respectively ascribed to them as follows: (a) ‘Motor 
vehicle’ includes all vehicles propelled by any power other than 
muscular power, excepting, however, traction engines, road 
rollers, auto glides, which shall be construed to mean any two- 
wheeled vehicles propelled oye an engine of less than two horse 
power rated capacity, * 


Thus while all motor scooters are required to be registered, if a 
motor scooter be a two-wheeled vehicle of less than two horse power 
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rated capacity it is specifically excepted from Sec. 60-403, R. S. Supp. 
1947, which provides that no person shall operate a motor vehicle upon 
the public highways without having obtained a license for that purpose. 


Not being a motor vehicle within the meaning of the operators 
license statutes no operators license is required to operate such a motor 
scooter. 


October 8, 1948 
BEER LICENSES FOR OFF SALE IN HUSKERVILLE 
Jurisdiction Of The Licenses And Fees Is Lodged In City Of Lincoln 
Nebraska Liquor Control Commission, State House, Lincoln: 


You request our opinion on the legal question involved in the appli- 
cation of Deuel H. Andresen and John E. Newman for licenses for off 
sale beer licenses in Huskerville, as disclosed by the hearings on these 
applications. 


Briefly stated, the facts developed at the hearing are as follows: 
Huskerville includes several hundred acres of land lying outside the 
corporate limits of the City of Lincoln, but within five miles of the city 
limits. Title to this land is vested in the City of Lincoln, subject to 
regulation of the Federal government respecting airports. Under 
Section 30-201 of the Lincoln Municipal Code of 1936, this area is governed 
by the ordinances, by-laws, and regulations of the City of Lincoln, and 
the city exercises jurisdiction and police power over the area to the 
same extent as within the territorial boundaries of the city itself. The 
territory designated as Huskerville is owned and operated by the City 
of Lincoln as an airport under authority of, and pursuant to the pro- 
visions of, Sections 3-201 to 3-238, R. S. Supp. 1947, known as the 
“Revised Airports Act”. The territory also includes a housing project 
under authority of, and pursuant to the provisions of the Housing Author- 
ity Law for Primary and First-class cities, Sections 19-1001 to 19-1022, 
R. S. 1948, and amendments thereto, and Sections 71-1501 to 71-1517, 
R. S. 1943 as amended. The houses in this area are rented by the city 
to ex-service men who are attending the State University and to their 
families. The places of business of the proposed licensees are located 
within ons area, and they will lease the premises directly from the City 
of Lincoln, 


The City of Lincoln has granted off sale beer licenses to the two 
applicants and has charged the same license fee that would be charged 
if they were located within the corporate limits of the city. The County 
Board of Lancaster County has filed a protest on the sole ground that 
the City of Lincoln has no legal authority to grant such licenses to 
retailers outside the corporate limits of the city or to receive the fees 
for such licenses, and that such licenses must be recommended by the 
County Board and issued by the State Liquor Control Commission, and the 
license fees must be paid to the county. No one questions the fitness of 
the applicants to receive such licenses, 


Section 53-137, R. S. 1948, provides that all applications for license 
to sell beer, regardless of alcoholic content, at retail outside the cor- 
porate limits of cities or villages shall be filed with the Commission 
and shall be accompanied with the certificate of the county clerk stating 
that the amount of the license fee has been paid as provided by law. 
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Such license fees are paid to the county treasurer and are credited to 
the school fund of the county. 


Section 53-141, R. S. 1948, provides that the city council or village 
board, unless objected to by petition signed by fifty-one percent of the 
voters, or the county board, may recommend that the Commission issue 
licenses for the sale of beer “within the respective governmental sub- 
divisions under their respective jurisdiction.” (Emphasis supplied). It 
further provides that the county board “shall have no jurisdiction over 
or power to recommend the issuance of licenses within the limits of any 
incorporated city or village.” (Emphasis supplied). 


Sections 53-137 and 53-141, R. S. 1948, are found in the Nebraska 
Liquor Control Act passed in 1935, and are the legal basis for the con- 
tention of the County Board that it is entitled to the license fees in the 
cases under consideration. 


The City of Lincoln contends, however, for a different construction of 
the Liquor Control Act from that placed upon it by the County Board, 
and that certain provisions of the Revised Airports Act (Sections 3-201 
to 3-238 inclusive, R. S. Supp. 1947), enacted in 1945, and by provisions 
of the Housing Authorities Laws enacted in 1937, also govern these cases. 


The Housing Authority laws empower cities of the class to which 
Lincoln belongs to establish and operate housing projects within five 
miles of the territorial boundaries of the city (Section 19-1003), and 
confer on the city broad general powers to govern and regulate such 
housing projects. 


The Revised Airports Act authorizes municipalities of all classes 
to acquire real estate within or without the territorial limits of the 
municipality and to establish and operate an airport thereon (Section 
3-202, R. S. Supp. 1947). This law also confers on the city broad powers 
to govern and regulate such airports, and specifically authorizes the 
city “to confer the privileges or concessions of supplying upon its airports 
goods, commodities, things, services and facilities”, etc. (Section 3-215 
(3), R. S. Supp. 1947). 


Section 3-236, R. S. Supp. 1947, provides that each airport and other 
air navigation facility controlled and operated by a municipality shall, 
subject to federal and state laws, rules and regulations, “be under the 
exclusive jurisdiction and control of the municipality * * * and no other 
municipality * * * shall have any police jurisdiction of the same or any 
authority to charge or exact any license fees or occupation taxes for 
the operations thereon.” 


Considering these several statutes together, we cannot escape the 
conclusion that the power to grant off sale beer licenses on these prem- 
ises is vested in the city council of the City of Lincoln and that the li- 
cense fees must be paid to the City of Lincoln in the amounts deter- 
mined for the same licenses within the city’s corporate limits. 


The County Board takes the position that the Liquor Control Act re- 
quires that in all cases where retail beer licenses are issued on premises 
outside the corporate limits of an incorporated city or village, such 
licenses must be issued by the Commission on the recommendation of 
the county board and the license fees must be paid to the county. We 
do not agree with this interpretation of the Liquor Control Act. It will 
be noted that Section 53-141, heretofore mentioned, says that the city 
council and county board may recommend the issuance of licenses “within 
the respective subdivisions under their respective jurisdictions”. The 
housing project and airport on which the licensees in this case are lo- 
cated, is legally within the jurisdiction of the city even though it is out- 
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side the corporate limits of the city. Moreover, Section 53-141 contains 
the further provision that the county board shall have no jurisdiction 
over or power to recommend the issuance of licenses “within the limits” 
of any incorporated city or village. While the premises in question 
are not within the corporate limits of the City of Lincoln, they are within 
the limits of the area over which the City of Lincoln has exclusive juris- 
diction, and hence may properly be said to be “within the limits” of the 
meer porated City of Lincoln, i.e., under the jurisdiction of the City of 
incoln. 


Assuming, however, that the Liquor Control Act will bear the inter- 
pretation placed on it by the county board, we are confronted by the 
provisions of the more recently enacted Housing Authority Laws and the 
Revised Airports Act which give to the City of Lincoln exclusive juris- 
diction over these premises and specifically authorizes the city to grant 
privileges and concessions for supplying goods and commodities on these 
premises and to “charge or exact any license fees or occupation taxes 
for the operation thereon”, These later-enacted, specific provisions per- 
taining to airports and to housing authorities must prevail over the pro- 
visions of the Liquor Control Act if they conflict with the Liquor Con- 
trol Act. Under our interpretation of the Liquor Control Act we think 
the later acts are in harmony with it. 


It is urged by the county board that if the City of Lincoln can 
license retail beer dealers in Huskerville, it can also license beer dealers 
on its city water-works at Ashland, Nebraska. Whether this is true or 
not is beside the point. Certainly the county board would have no jur- 
isdiction to recommend a retail beer license on the Lincoln City Water- 
Works at Ashland. 


It is also contended that the granting of an off sale beer license on 
land owned by the City of Lincoln violates Section 53-186, R. S. 1948, 
which forbids the consumption of alcoholic liquors on property owned 
by the state or any governmental subdivision. This Department has 
heretofore ruled that Section 53-186 does not apply to real estate leased 
to and occupied by private parties for their own purposes even though 
the legal title may be in the city. In any event, an off sale license does 
not permit consumption of beer on the premises. We doubt if it would 
authorize law enforcement officers to invade the homes of residents of 
Huskerville to determine whether or not beer was being consumed on the 
premises. The law was designed to prevent the consumption of liquor 
on property owned by the state or a subdivision thereof and used for 
governmental purposes. 


For the reasons given, it is our opinion that Huskerville is within 
the limits of the City of Lincoln and is governed by Lincoln’s home 
rule charter; that the council of the City of Lincoln and not the county 
board of Lancaster County has authority to recommend and issue off 
sale beer licenses in Huskerville and that the license fees for such li- 
censes are in the amount determined by the City of Lincoln for such 
licenses within the corporate limits of the city and are payable to the 
City of Lincoln. 


October 14, 1948 
VETERANS’ AFFAIRS DEPARTMENT 


Phrase “Soldiers, Sailors, And Marines” Includes 
Peace Time Veterans 
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Hon. Louis R. Eby, Director, Department of Veterans’ Affairs, State 
House: 


We. have your request for an opinion in which you propound the 
following . question: 


“Does the phrase ‘soldiers, sailors, and marines’ as used 
in Section 80-107 refer to war veterans only or does it 
include peace time veterans?” 


See. 80-107, R. 8S. 1943 provides as follows: 


“The county boards of the several counties in this state 
shall, upon the petition of any five reputable freeholders of 
any township, precinct or municipality in their county, procure 
for and furnish to said petitioners some suitable and appro- 
priate metal marker for the grave of each and every soldier, 
sailor or marine, who served with honor in the forces of the 
United States, buried within the limits of the township, 
precinct. or municipality, to be placed on the grave of such 
soldier for the purpose of permanently marking and designat- 
ing the grave for memorial purposes.” 


This section was originally enacted in 1909 as a part of H. R. 
198, Laws of 1909, P. 483. The title to the act reads as follows: 


“An <Aet to authorize county supervisors and county 
commissioners to procure metal markers for soldiers’ graves.” 


There has been no amendment to the act since it was adopted. 


There are many sections of our statutes referring to former 
members of the armed services and for the purposes of those sections 
they are construed according to the terms, they nearly all specify 
service “during times of war” in which case there can be no doubt 
that the reference is to war veterans only. The above seems to be a 
special statute and since no reference is made to war time service, 
the only requirements are that he was a member of the army, navy 
or marine corps and served with honor. 


October 14, 1948 
TAX FOR OLD AGE ASSISTANCE 


Exemptions Do Not Include Sisters Of The Order 
Of Franciscan Sisters Of Penance And Christian 
Charity At St. Mary Hospital 


Mr. W. H. Kirwin, Deputy County. Attorney, Scotts Bluff County, 
Gering: 


You request an opinion as to the assessment of the tax for old 
age assistance against the members of the Sisters of the order of 
Franciscan Sisters of Penance’ and Christian Charity at St. Mary 
Hospital as against the claim of exemption therefrom because of 
membership in a religious order with a vow of poverty. 


The statute in question is Sec. 68-230, R. S. Supp. 1947, which is 
in part as follows: 


“(1) On and after March 1, 1947, a tax of two dollars 
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is hereby imposed upon: every male and female inhabitant 
of the State of Nebraska who is twenty-one years of age or 
older, but has not yet attained the age of fifty years, is 
sane, is not a public charge, as a poor person or recipient of 
blind assistance, and is not excepted under subsection (3) of 
this section, to be used exclusively for the purposes of the 
State Assistance Fund. The county board of each county in 
this state shall, on and after March 1, 1947, annually include 
in the county tax levy, said tax of two dollars upon every 
male and female inhabitant of such county, hereinbefore 
included in this subsection, for the purposes above set forth.” 


Subsection (3) is as follows: 


“(3) The tax, provided for by subsections (1) and (2) 
of this section, shall not be imposed or levied upon any person 
serving in the armed forces of the United States on April 1 
of each year or upon any person who has been or is hereafter 
classified by the United States Veterans Administration as 
being totally disabled as the result of service in the armed 
forces of the United States.” 


Art. VIII, Sec. 2, Const. of Nebr. provides in part as follows: 


“* * * The Legislature by general law may exempt 
property owned by and used exclusively for agricultural and 
horticultural societies, and property owned and used exclu- 
sively for educational, religious, charitable or cemetery pur- 
poses, when such property is not owned or used for financial 
gain or profit to either the owner or user. * * *,” 


The exemption statute, Sec. 77-202, R. S. 1943, provides in part 
as follows: 


“The following property shall be exempt from taxes: 


(3) Property owned and used exclusively for educational, 
religious, charitable or cemetery purposes, when such property 
is not owned or used for financial gain or profit to either the 
owner or user; * * *,” 


You will note that the above provisions regarding to exemptions 
apply only to taxes against property and have no application to this 
particular tax. If there be any exemption to the members of this 
order it must be by specific statute such as that accorded volunteer 
firemen. We do not find that the members of this order are specifically 
exempted by any constitutional or statutory provision nor aré they 
included in the exceptions contained in paragraph (3) quoted above, 
hence it must follow that the members of this order are required to 
pay this special tax. 


October 18, 1948 
RAILWAY COMMISSION OF NEBRASKA 


Authority To Approve Plans of Public Power District 
For Constructing Transmission Line Unless Plans Are 
Prepared or Approved By Registered Professional Engineer 


Hon. John Knickrehm, Chairman Nebraska State Railway Commission, 
State House: 
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You have requested our opinion as to whether your Commission is 
justified in denying a public power district approval of plans and specifi- 
cations for the construction of electric transmission lines by reason of 
the fact that such plans and specifications have not been prepared by or 
under the immediate supervision of a registered professional engineer, 
as required by Sec. 81-855, R. S. 1943. 


The statute just mentioned is a part of the act of the Legislature in 
1937 regulating and licensing the practice of engineering and architecture 
in this state and reads as follows: 


“Tt shall be unlawful for this state, or any of its political 
subdivisions, except as provided in section 81-853, to engage in 
the construction of any public works involving professional 
engineering or architecture unless the plans and specifications. 
and estimates have been prepared, and the construction execeuted, 
under the immediate supervision of a registered professional 
engineer or registered professional architect; Provided, that 
nothing in this section shall be held to apply to any public work 
wherein the contemplated expenditure for the complete project. 
does not exceed ten thousand dollars.” 


It is provided in Sec. 81-852 of said act that violations thereof, 
including the requirements of the above-quoted section, shall constitute 
a misdemeanor for which a maximum fine of $100.00 or imprisonment. 
of 30 days or both may be imposed. 


In the last section of this act (Sec. 81-856, R. S. 1943) the Legis- 
lature declares that all the provisions thereof are “* * * necessary for 
the public convenience and welfare, remedial in nature and shall be 
construed liberally.” 


We understand that none of the exemptions contained in Sec. 81-853, 
R. S. 1943, may be urged as an excuse for failure to comply with the 
act in this case. 


It appears to be well settled that a public power district under our 
statutes is a governmental subdivision. Platte Valley Public Power & 
Irrigation District v. County of Lincoln, 144 Neb. 584, 14 N. W. 2d 202. 
There can therefore be no question but that the above act applies to 
the construction of the public works proposed by the plans and specifi- 
cations submitted to your Commission. 


While this act has not yet been interpreted or tested in our Supreme: 
Court, it is our opinion that it is applicable and binding upon your Com- 
mission as well as all departments and agencies of government. You 
are therefore justified in denying approval of the plans and specifications. 
submitted for failure to comply with this act. 


October 18, 1948 
REAL ESTATE BROKERS 


Authority Of Man Without A License To Serve As Ring Man In A 
Public Auction Of Real Property Which Is Conducted By A 
Licensed Broker 


Mr. Ervin W. Luedtke, Director, Nebraska Real Estate Commission, State 
House: 


We have your request for an opinion in the following words: 
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“At the request of Mr. E. W. Luedtke, Director of the 
Nebraska Real Estate Commission, I am writing you to request 
an opinion on the legality of an individual who does not hold a 
real estate license under the Nebraska Real Estate License Law 
serving as an assistant or ring-man in a public auction of real 
property which is conducted by a licensed broker. 


“Technically, it would appear that the ring-man serves in 
the same capacity as a real estate salesman to the extent that 
he accepts and passes on bids to his employing broker and in 
that he may even show the property to a prospective bidder. 
On the other hand, however, he generally does not make any 
representations concerning the’ property. 


“Tt has been pointed out to us that a broker serving as an 
auctioneer might possibly be charged with dividing a commission 
fee with an unlicensed person under these circumstances. 


“In view of the fact that we have had a number of recent 
inquiries about such situations, this department would appreciate 
an opinion from your office covering this subject.” 


Since the duties or acts performed by the so-called “ring-man” may 
vary, depending upon the auctioneer or the transaction, it is impossible 
to make a categorical statement regarding the requirement of a real 
estate salesman’s license. As has been pointed out in previous opinions 
of this office, and as appears from decided cases (see Trainer v. Deemer, 
166 A. 657), there are those employees of a real estate broker whose 
connection with the transaction is so mechanical that he need not be a 
licensed salesman. For example, the clerk at a sale or the stenographer 
who prepares contracts of sale need not be licensed nor does the pub- 
lisher of a newspaper in which the advertisement of a sale is run need 
to be a licensed salesman. Within the thinking of these cases, it is 
our opinion that if the “ring-man” performs merely mechanical and 
routine details at the time of the sale he is no more required to have a 
license by our law than would be the chauffeur who drives the salesman 
or broker out to a tract in the hope of completing a sale transaction. 


However, as we understand his function and as your letter indicates, 
the “ring-man” shows the property and does other acts which could 
hardly be classed as'mechanical. For example, instead of merely iden- 
tifying a bidder at a sale and passing the word of such bid to the 
auctioneer, he may urge a bidder whose bid has been raised to increase 
his own bid and makes some representations regarding the place, the 
price, or the value thereof to secure such increased bid. In such case 
he would be in violation of the law unless he had a salesman’s license. 
‘We set forth herein the statute covering the particular acts which may 
not be done without being licensed: 


“The term ‘real estate salesman’ shall include any person 
who, for a salary, commission or compensation of any kind, is 
employed, either directly, indirectly, regularly or occasionally, 
by any real estate broker to sell, purchase or negotiate for the 
sale, purchase, exchange or renting of any real estate. * * *” 
Sec. 81-868, R. S. 1943. 


It is our opinion that the duties and practices of the “ring-man” 
are usually such that he is negotiating with prospective buyers for the 
sale of real property, and that the broker should have a licensed salesman 
acting in this capacity. 
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October 21, 1948 
NATIONAL GUARD ARMORIES 


Authority Of City Of Kearney To Condemn A Site For 
Erection Of A National Guard Armory Within The 
$10,000 Limitation 


Brigadier General Guy N. Henninger, Adjutant General’s Department, 
State House: 


You ask our opinion as to whether the city of Kearney has authority 
to condemn a site for the erection of a National Guard Armory. 


Sec. 18-1001, R. S. 1943, provides for the purchase or condemnation 
of sites by cities and villages for state armories and states: 


“* * * Notwithstanding any more general or special law 
respecting armories in force and effect in this state, the local 
governing bodies of cities or villages therein are hereby em- 
powered by ordinance to acquire through the exercise of the 
right of eminent domain, or otherwise, real estate to be used as 
a site or sites for the construction of state armories to be 
devoted to the uses and purposes of the Nebraska National 
Guard and State Guard and to convey such real estate without 
consideration, when acquired, to the State of Nebraska to the 
end that through state aid or federal aid, or both, state armory 
buildings may be constructed thereon without cost to such cities. 
or villages other than the cost to said cities or villages of said 
real estate so acquired and conveyed.” 


The foregoing statute and others contained in Article 10 of Chapter 
18 appear to provide sufficient authority to condemn land for armory 
sites. It does not appear necessary to found such authority upon the 
general statutes of cities of the first class relating to the construction 
of public buildings. (See Sec. 16-6,100, R. S. Supp. 1947, and Secs. 
16-201 and 16-202, R. S. 1943.) 


The limitations expressed in Sec. 16-706, R. S. 1948, as to expendi- 
tures, it is observed, do not apply to warrants for “state armory sites 
acquired by the city by condemnation”. However, the taxing power of 
the city bestowed by Sec. 18-1005, R. S. 1943, is subject to the require- 
ments of Sec. 18-1002, R. S. 1943, including a limitation therein of ten 
thousand dollars for an armory site. 


October 21, 1948 
ELECTIONS 


Voter’s Right To Use A Printed “Sticker” In Lieu 
Of The Usual Method Of “Write In” For A Name 
Not Printed On The Ballot 


Hon. Frank Marsh, Secretary of State, State House: 


You have asked for an opinion from this office as to whether or 
not, under the election laws of Nebraska, printed “stickers” may be 
used for the purpose of casting a ballot for a person whose name is not 
printed upon the official ballot. Apparently, this procedure would be 
used in lieu of the usual method of “write in”. 
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Sections 32-508, 32-514 and 32-715, R. S. 1943 seem to be the per- 
tinent statutes covering this question. 


Section 32-508 provides: 


“In each division, and beneath all candidates placed there by 
nomination or petition, except as provided in section 32-503, 
a blank space shall be provided, into which electors may write 
the name of any person for whom they wish to vote and whose 
name is not printed upon the ballot.” 


Section 4 of the “Instructions to Voters” as set out in Section 32- 
514 reads: 


“4, If you wish to vote for any person whose name is not 
printed on the ballot, write his name in full in the blank space 
on the ballot under the proper office you wish him to hold, and 
make a cross in the square opposite the written name.” 


Section 32-715 provides: 


“A voter may write on his ballot the name of any person 
for whom he desires to vote for any office, and such vote shall 
be counted as if printed on the ballot, and marked by the voter.” 


It is to be noted that these sections consistently use the verb “write” 
when describing the act required of the voter. To construe the word 
“write” to mean “paste”, “glue” or “stick” would seem to be an un- 
warranted stretching of the statutes. 


The point has not yet been passed upon by the Supreme Court of 
Nebraska. However, statutes almost identical with the above cited 
statutes of Nebraska have been construed by other courts to mean that 
the use of such “stickers” is not within the meaning of the statute. 


In the case of McFarland v. Spangler, 248 Pac. 521, the Supreme 
Court of California used these words: 


“The use of the words ‘writing’ and ‘writing in’ and ‘writ- 
ten’ as applied to voting for a person whose name is not on the 
official ballot, is a clear evidence of intention on the part of the 
Legislature to exclude other methods not specifically authorized. 
It has been held, and may well be said to be the general rule, that: 


“‘If a statute so provides, but not otherwise, the electors 
may use printed pasters for the insertion of names not upon 
the ballot instead of writing them in the space reserved for 
their reception.’ ” 


The court also said: 


“Assuming, however, that a general election ballot marked 
with a pencil cross would be valid, it would not follow that the 
pasting of a paper on the ballot would satisfy the statutory 
requirement that the name be written on the ballot by the 
voter. True, the intention of the voter must be ascertained, 
but it is not enough to find out generally the voter’s intention. 
Such intention must be expressed in the manner prescribed by 
law. People vy. Town of Sausalito, 106 Cal. 500, 39 P. 987. When 
the method of expressing the voter’s intention is prescribed by 
authority of law, such method becomes a matter of substance. 
10 Cal. Jur. 78, and cases cited. In other words, the right to 
express one’s choice of a candidate at the polls is not unrestricted. 
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It is subject to reasonable regulation in the interest of secrecy 
and uniformity of the ballot and the fairness of the vote, etc.” 


The Supreme Court of Illinois has also held that “stickers” may not. 
be used. Fletcher v. Wall, 172 Ill. 427, 40 N. E. 230, 40 L. R. A. 617 
says: 


“Tt seems too clear for argument that if the practice re- 
sorted to in the use of pasters, as was here done, is to be 
legalized, the whole purpose and object of the law will be practi- 
cally abrogated. There would in that case be no substantial 
difference between the operation of the present law and the old 
method. Under that law, candidates, and those acting in their 
behalf, provided themselves with tickets often marked as they 
desired them to be voted, furnished them to voters, and, by 
persuasion, purchase, or otherwise, induced the voters to deposit 
such ballots in the ballot box. Under the method here adopted, 
they could furnish the ticket as they desired it to be voted, 
marked, or with instructions to the voter how to mark it, and, 
by the same methods, induce him to attach it, as furnished, to 
the official ballot, and then procure it to be deposited in the 
ballot box. The manner of voting prescribed by the act is 
thereby wholly changed, and the secrecy of the ballot entirely 
destroyed.” 


This was reaffirmed by the Supreme Court of Illinois in McSorley 
v. Schroeder, 196 Ill. 99, 63 N. E. 697. In that case the court emphasized 
the opinion previously given in Fletcher v. Wall, in the following language: 


“It is manifest that, if pasters may be resorted to by one 
candidate, they may be by all, and the official ballot might 
become but little more than a convenient card upon which to 
paste private tickets printed and circulated in secret. The use 
of such tickets would revive the evils sought to be guarded 
against by the ballot law.” 


This rule again reaffirmed in Illinois in the case of Jackson v. 
Wyans, 287 Ill. 382, 122 N. E. 611. 


It is, therefore, our opinion that there is no authority under the 
laws of Nebraska for the use of stickers in voting for a candidate whose 
name does not appear upon the ballot. 


October 16, 1948 
POLICE JUDGE IN FREMONT 


Authority To Retain Fees Paid In State Complaint Cases , 
City Pays His Salary And Ordinance Requires All Fees To Be Paid 
‘o City 


Mr. Charles H. Yost, Dodge County Attorney, Fremont: 
We have your request for our opinion in the following words: 


“For many years, the Police Judge in the City of Fremont 
when handling cases filed under the State law or State com- 
plaints in other words, has retained the fees received there- 
from and has not accounted for them to the City of Fremont. 
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He receives a fixed salary from the City and the ordinance 
provides, as follows: 


“‘and in consideration of said respective salaries, all 
fees earned by any and all of said officials, shall be the property 
of the city and the same shall be paid into the city treasury 
promptly each month, by the city official earning the same.’ 


“Under this section of the ordinance or under the Statutes 
of the State is the Police Judge required to account to the 
city for the fees earned in cases filed by the State of Nebraska 
where the city is in no way a party thereto?” 


We have examined the statutes relative to the office of police 
magistrate and have considered them together with the portion of the 
ordinance quoted in your letter, and we are of the opinion that the 
police magistrate is not permitted to retain any costs or fees other 
than the annual salary provided in Section 18-211, R. S. Supp. 1947. 


Section 18-201, R. S. Supp. 1947 provides for the jurisdiction of a 
police magistrate, and states in part: 


“«% * © He shall have jurisdiction of misdemeanors under 
the laws of the state when the fine which may be imposed 
does not exceed one hundred dollars or the imprisonment 
three months, and he shall also have jurisdiction for the 
examination of offenders against the laws of the state. * * *” 


Section 18-208, R. S. 1943 provides in part as follows: 


“The police magistrate shall tax and collect the same 
fees and costs as are allowed a justice of the peace for similar 
services. Witnesses shall receive the sum of one dollar for 
each day’s attendance. The police magistrate shall receive 
no compensation out of costs and fees taxed and collected by 
him, but shall receive the annual salary provided in section 
18-211. All fines, fees, and costs taxed and collected by a 
police magistrate shall, unless otherwise herein provided, be 
paid into the city or village treasury at the end of each week, 
accompanied by a full and accurate statement of all such fees 
as well as those taxed and uncollected. * * *” (Emphasis 
supplied.) 


Section 18-211, R. S. Supp. 1947 provides for the salary of police 
magistrate in the various classes of cities. Section 29-2702, R. S. 1943 
makes provision for the distribution of the fines and costs which may 
‘be payable to individuals. Section 33-134, R. S. 1943 prescribes the 
amount of fees to be received by justices of the peace. 


From an examination of the above-mentioned sections of our 
statute, we feel that it is very clearly provided that the amount of 
fees payable to a magistrate shall be the’ same as that of a justice of 
the peace, but that under your ordinance and the general state law 
none of these fees may be retained by a duly elected police magistrate 
‘for his own personal use. 
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October 22, 1948 
SCHOOL DISTRICT WITH ONLY TWO BOARD MEMBERS 


Authority Of District To Legally Function And Pay Teacher’s Salary 
Where It Is Impossible To Fill The Board 


Mr. F. B. Decker, Director of Administration, Department of Public 
Instruction, Capitol Building, Lincoln: 


You write as follows: 


“Three children in a rural district in one of the counties 
of our state are being deprived of school privileges for the 
reason that there are only four adults residing in this district, 
and two of these refuse to accept a position on the school board. 
This leaves the district with only two board members—a situa- 
tion that makes it impossible for the school board to function 
insofar as the payment of a teacher’s salary and other expenses 
are concerned. A teacher has a valid contract with this dis- 
trict, but does not plan to teach until the board is fully organ- 
ized so that she can be paid her salary. The county superin- 
tendent has no authority to act as a third member of the board 
since there is a sufficient number of legal voters residing in 
the district to make up a school board. 


“This office would appreciate your opinion on the following 
questions: 


“1, Does the county superintendent in this instance have 
authority to dissolve this district since the district is unable to 
function for lack of a sufficient number of board members? 


“2. Sinee the teacher has a valid contract, can she bring 
court action against this district for her salary, and in such 
instance, would the court have any authority to rule that the 
two board members now serving could legally issue a warrant 
for her salary? 


In answer to your first question, I would say that I find no statute 
which, in my opinion, gives the county superintendent authority to 
dissolve the district under the circumstances you describe. The dis- 
trict could, I believe, proceed under Section 79-221, R. S. 1943, to 
close the school and provide for the education of the children in an 
adjoining district if it so desires. 


Answering your second question, I doubt if the fact that the school 
board consisted of only two members would constitute a valid defense 
to an action against the district for breach of contract. Section 79- 
501, R. S. 1943 provides that two members of the board shall con- 
stitute a quorum for the transaction of business. I do not know of 
any way to compel persons to serve on the school board if they are 
unwilling to do so. However, if two persons possessing the requisite 
qualifications are elected and are willing to serve as members of the 
school board, I believe they may proceed to transact the business of 
the school district, and may employ and pay a teacher and perform 
all of the other necessary functions of the board. 


While I do not care to predict the outcome of a trial in case the 
teacher brought suit on her contract, I believe that the two members 
now serving on the board may legally issue a warrant for the teacher’s 
salary, 
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October 25, 1948 
VETERANS’ COUNTY AID FUND 


Authority Of Soldiers’ Relief Commission To Accumulate 
The Yearly Cash Balances For Future Years Instead Of The 
County Taking Account Of Any Balance In The Fund 
Each Year When Making Its Budget 


Mr. L. M. Clinton, Cheyenne County Attorney, Sidney: 


We have your request for an opinion as to the interpretation to 
be given to the folowing provision of Sec. 80-102, R. S. Supp. 1947: 


“«* %* * The county board of each county shall annually 
make such levy or levies as shall be necessary to raise the 
required aid fund, not exceeding three-tenths of a mill on the 
taxable property of such county. Any unexpended balance 
of said aid fund at the end of any fiscal year shall remain in 
said fund, without reappropriation, for future use..* * *” 


And you ask: 


“Does this provision authorize the commission to accumulate 
a fund for future years? Does this provision exempt the 
county aid fund from the provisions of the budget act requiring 
that unexpended balances be considered in determining the 
amount necessary for the current year?” 


Statutes in pari materia must be read and construed together as 
though they were all parts of the same act, they must be harmonized 
in so far as it is possible to do so. The County Budget Act requires 
that a budget presenting a complete financial plan for the period for 
which it is drawn must be adopted and only expenditures as provided 
therein may be made. The Soldiers’ Relief Commission Act provides 
for the raising of the funds and the use to which it shall be put. 
We must then look to the County Budget Act as to the appropriation 
and expenditure of the fund. 


Sec. 23-914, R. S. Supp. 1947 provides as follows: 


“On and after July 1, 1945, and July 1 of each succeeding 
year and until the adoption of the budget by the county board 
in August, the county board may expend any balance of cash 
on hand in any fund for the current expenses of the county 
payable from such fund, but not to exceed one-twelfth of the 
amount provided in the last county budget for such fund. 
Such expenditures shall be charged against the appropriation 
for such fund as provided in the budget when adopted.” 


Sec. 23-910, R. S. Supp. 1947 provides in part as follows: 


«* * * In arriving at the amounts required to be raised 
by taxation for each fund, the total requirements, the out- 
standing warrants, and the operating reserve shall be added 
and from such total shall be deducted the revenue from 
sources other than taxation and the cash on hand * * * on June 
80 of each year; * * *.” 


We think the legislative intent is clear that the unexpended 
balance should remain in the fund and it would not be necessary for 
the county board to reappropriate it, but the amount thereof must be 
considered as cash on hand as of June 30 and therefore deducted from 
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the amount required for which a levy is made. So construed together 
the statutes are harmonized and not in conflict. 


The reason for the use of the quoted sentence in 80-102 above by 
the Legislature is also clear. The levy made to raise this fund is 
outside of those levies for ordinary county purposes and not subject 
to a limitation except as contained in the act itself. Unexpended bal- 
ances may ordinarily be transferred, in a proper case, by an order of 
the county board. We think the words used were to maintain, inviolate, 
this fund for the relief of veterans under the terms of the act, but 
we find no legislative intent manifest in the statutes which would 
permit the budget making authority to ignore the cash balance in the 
fund when preparing the budget for the coming year. 


October 26, 1948 
CONDEMNATION PROCEEDINGS 


Authority Of County To Collect Money Paid To 
County Judge And Unclaimed For Ten Years 
Construction of Sec. 24-553 R. S. "43 


Mr. Arthur W. Kummer, Platte County Attorney, Columbus: 


You have requested our opinion as to whether Section 24-553, R. S. 
1943 applies to money paid the county judge in condemnation proceedings. 


In 1909 the Legislature enacted a law authorizing the payment of 
“costs and fees, unclaimed legacies and devices, and unclaimed distributive 
shares of heirs at law of intestate estates” to the county judge. Laws 
of 1909, Chapter 40. 


In 1921 the Legislature amended this law so as to provide a method 
by which “any such fees, moneys, legacies, devises, or costs” not paid 
to or demanded by the persons entitled thereto within ten years of the 
date of payment to the county judge could be paid into the county 
general fund. Laws 1919-21, Chapter 105. The amendment now appears 
as Section 24-553, R. S. 1943. 


It is our opinion that Section 24-553, R. S. 1943 does not apply to 
money paid to the county judge in condemnation proceedings. 


October 26, 1948 
INSANE PATIENTS IN STATE HOSPITAL 
Official Authorized To Bring Suit To Recover Care And Maintenance Costs 
Mr. Alfred D. Raun, Thurston County Attorney, Pender: 


You have requested our opinion as to who is authorized to bring 
suit to recover the expense of care and maintenance of patients in the 
State Hospital for the Mentally Ill. 


In an opinion dated May 7, 1948 (Opinions of the Attorney General, 
Vol. 3, No. 8, page 138) we said: 


“Section 83-352 provides that payment shall be made to 
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‘the superintendent of the hospital’ in which the patient is con- 
fined. The state hospitals for the mentally ill are under the 
supervision and general control of the Board of Control. Sec- 
tion 83-108, R. S. 1948. The Board of Control has the power 
to sue in the name of the state when necessary to protect the 
interests of the state. Section 83-116, R. S. 1943. Such claims 
should, therefore, be prosecuted in the name of the State of 
Nebraska by the Board of Control.” 


It is the duty of the county attorney to prosecute or defend on behalf 
of the state and county all suits arising under the laws of the state 
in which the state or county is a party or interested. Section 23-1201, 
R. S. 1943. In an opinion dated January 19, 1944 (Report of Attorney 
General, 1943-1944, page 134) we said: 


“It is, therefore, our opinion that it not only is entirely 
proper for a county attorney to bring an action for the recovery 
of the expense of an insane patient who has a residence in 
his county, but it is his duty as a county and state official to 
represent the state in such cases as are brought in his county 
by the sovereign power.” 


October 26, 1948 
VETERANS’ NEBRASKA AID FUND 


Authority To Furnish Eye Glasses For Needy Veterans 
In The Soldiers And Sailors Home At Grand Island 


Mr. Louis R. Eby, Director, Department of Veterans’ Affairs, State House: 
We have your request for an opinion in the following words: 


“The Nebraska Veterans’ Aid Fund has been requested 
on several occasions to furnish glasses for veteran members 
of the Soldiers and Sailors Home at Grand Island. The 
management of the home has ruled that glasses are not a 
part of homes and subsistence as used in Section 80-301, 
Revised Statutes of Nebraska. Your opinion is respectfully 
requested as follows: 


“Is it the responsibility of the state to furnish glasses 
to veterans when needed while they are members and re- 
ceiving subsistence in accordance with Section 80-301 from the 
Soldiers and Sailors Home?” 


Section 80-403 makes provision for the disbursement of money 
through your office as follows: 


“All money’ disbursed through the Director of Veterans’ 
Affairs shall be expended by him in furnishing food, shelter, 
fuel, wearing apparel, medical or surgical aid, care or relief, 
or in bearing the funeral expenses of discharged veterans who 
come within one of the following classes: * * * who may 
be in need of such aid; * * *” 


In the definition of the eligible veterans no restrictions upon the place 
where they may reside in the state are set forth. Your office there- 
fore has the power to distribute from the Fund to any veteran who 
meets the eligibility requirements and: who establishes within the 
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meaning of the regulation that he “is in need of such aid.” There 
is no express prohibition upon persons in soldiers’ home which pre- 
cludes their applying for or receiving other aid. 


It is therefore our opinion that each application for eye glasses 
should be acted upon by your office and determined upon the question 
of need. If a person receiving food, shelter, and some medical treat- 
ment under the rules of the Soldiers and Sailors Home can demon- 
strate the need for funds in connection with any items mentioned in 
the above section which we feel could include eye glasses it would be 
within the power of your office to disburse money from the Fund in 
that connection. 


October 27, 1948 
MOTOR VEHICLE POLE TRAILERS (Two Types) 
Both Types Should Be Licensed As Commercial Trailers 


Mr. F. H. Klietsch, Director, Motor Vehicle Division, Department of 
Roads and Irrigation, State House: 


We have your request for our opinion regarding the proper license 
for pole trailers in the following words: 


“We are receiving numerous requests from the various 
county treasurers as to the proper license fee to charge for a 
pole trailer. There are two types of such trailers. 


“The first has the individual two wheels upon which a 
part of the pole load rests. The other part is placed upon the 
truck-tractor upon what is commonly called a bolster. These 
trailers are then themselves properly chained to the units making 
the connection between the tractor and trailer. 


“The second is a two-wheeled trailer which is connected to 
the truck-tractor by the hook-up of the tongue from the trailer 
to the truck-tractor. 


“We would therefore request your opinion as to whether or 
not the proper license fee for such trailers would be based upon 
the commercial license rate or should they be licensed as light 
trailers which is provided for in section 60-332 and be licensed 
at that fee.” 


We have examined the pertinent sections of the motor vehicle license 
laws and we find no reason that such a trailer should be classified and 
licensed other than as a commercial trailer. In the first place, neither 
of the types described in your letter comes within the exception provided 
for light trailers in Sec. 60-311 for the obvious reason that they would 
not be attached to a passenger car or used wholly and exclusively for 
miscellaneous items of personal property. 


We have considered the possibility that by reason of the fact that 
those trailers of the former type mentioned in your letter actually in- 
corporated the poles being carried into a part of the trailer, that the 
licensing provisions regarding semi-trailers might apply, but we have 
reached the conclusion that since the bolster which you describe is 
actually detached from the trailer, actually no part of the trailer itself 
rests upon or is carried by the towing vehicle and that the licensing 
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provisions regarding semi-trailers would not apply to these pieces of 
equipment. It seems further impossible to bring them within the semi- 
trailer category for the reason that the length of the poles would neces- 
sarily enter into the propriety of their being hauled upon the highway 
without the special permit provided for in See. 39-721, R. S. Supp. 1947. 


It is therefore our opinion that under the present. registration laws 
both types of the trailers which you designate should be licensed as 
commercial trailers. 


October 27, 1948 
COUNTY REGISTER OF DEEDS 


Authority To Decline To Index A Filed Instrument Against Certain 
Real Estate When No Real Estate Is Described In The Instrument Unless 
Satisfactory Proof Is Furnished That The Instrument Affects Such 
Property 


Mr. Otto H. Wellensiek, County Attorney, Nebraska City: 


We have your letter of October 14 requesting our opinion in the 
following words: 


“Our Register of Deeds has had numerous requests to 
file instruments which have no descriptions in them describing 
any particular property. In some of the instances in which no 
real estate is described, a request is made that the instrument 
be indexed against certain described real estate. 


“T have instructed our Register of Deeds that she is not 
required to index instruments in the numerical index when no 
real estate is described in the instrument whatsoever. I am 
referring to instruments such as court decrees, affidavits, and 
etc. Will you kindly advise me whether I have advised our 
Register of Deeds correctly? 


“T am enclosing a copy of a decree which was recently re- 
corded but was not indexed against real estate as requested.” 


The sections of the statute which appear to be germane to this 
question are sections 76-248, 249 and 250, R. S. 1943, as well as sections 
gear to 1521, inclusive, R. S. 1948. Section 76-248 and 249 provide as 
‘ollows: 


“Any will of real estate, which shall have been duly proved 
in the county court of any county in this state, and any such 
will, the proof of which shall be contested in that court and 
carried up by appeal or otherwise and the validity of which shall 
be finally established, may, with the certificate of proof annexed 
thereto, be recorded in the office of the register of deeds of the 
county or counties where the real estate lies, in the same man- 
ner and with like effect as in case of deeds.” Sec. 76-248, R. S. 
1943. 


“Any exemplification of any decree or judgment in parti- 
tion on final decree in equity affecting real estate may in like 
manner be recorded in the office of the register of deeds in any 
county in which real estate described therein may be situated. 
Such record or exemplification thereof shall be received in evi- 
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dence and shall be as effective in all cases as the original 
exemplification would be if produced, and shall be open to the 
same objection.” Sec. 76-249, R. S. 1943. 


Section 76-250, R. S. 1943 then reads as follows: 


“On recording any such will, exemplification or decree, the 
register of deeds shall index the same in the indices of deeds, 
and as nearly as may be as deeds are indexed, placing the 
name of the devisor, petitioner or plaintiff, with the grantors, 
and the devisee or defendant with the grantees.” 


Next, an examination of section 23-1514 discloses the duty of the 
register of deeds on receiving any conveyance or instrument affecting 
realty to cause such to be entered upon the numerical index immediately 
after the same. It therefore appears to be the broad intention of the 
acts when read together that any instrument, whether or not it specifi- 
cally describes property, shall be recorded both in the general index 
and in the numerical index. 


In our opinion however, the register of deeds could require satis- 
factory proof that any instrument offered for filing is an instrument 
affecting realty in his county. Whether he feels that a letter accom- 
panying the filing is sufficient for this, or that an affidavit should be 
required, is not stated or prescribed for in our laws. Any reasonable 
requirement in this regard to prevent unnecessary and repeated indexings 
could be made by the officer. 


October 25, 1948 
INSURANCE COMPANIES 


Reciprocal Insurance Exchanges 
Taxes And Fees To Be Paid By Acting Attorneys In Fact 
Sec. 44-1213 R. S. ’43 Refers To Privilege Taxes On 
The Business of Insurance 


Mr. James J. Fitzgerald, County Attorney, Omaha: 


You refer to us for our opinion the following letter received by your 
office from the attorney for the American Managers, Inc.: 


“American Managers, Inc., 209 South 15th Street, Omaha, 
is,a corporation organized under the laws of this. State for the 
purpose of acting as attorney-in-fact for the subscribers at 
American Insurance Exchange, same address, which is a recipro- 
cal inter-insurance exchange organized under the provisions of 
Chapter 44, Article 12, Revised Statutes, Nebraska, 1943, and 
which is duly licensed to transact insurance business in this 
State. 


“Of the paid up capital stock of American Managers, Inc., 
$50,000 in Government “G” bonds is irrevocably deposited with 
the Insurance Department of the State of Nebraska as a 
Guaranty Fund for the benefit and protection of subscribers, 
$25,000 in cash has been ceded to the Exchange for the oper- 
ation of its insurance business, and the balance consists of 
cash, furniture and fixtures. 


“Section 44-1218 of the statutes provides: 
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“‘Such attorney, in lieu of all taxes in this state, shall pay 
to the State of Nebraska the sum of twenty dollars as an annual 
license fee, and a tax of two percent of the gross premiums or 
deposits received from Nebraska subscribers during the calendar 
year, less all amounts returned to the subscribers or credited to 
their accounts.’ (Emphasis supplied.) 


“In view of the language of the foregoing section, par- 
ticularly the underscored portion, inquiry is made and opinion is 
requested as to whether the attorney corporation is subject to 
assessment and payment of taxes as are other styles of corpor- 
Shona, or whether the liability of this corporation for taxes is 
limited to those provided is Section 44-1213, above.” 


A literal interpretation of Sec. 44-1213, R. S. 1948, would seem to 
require that reciprocal insurance attorneys be relieved of all taxes except 
those mentioned in this section of the statutes. In our opinion, however, 
this statute cannot be given such literal interpretation because the 
statutes would then be violative of Sec. 1, Art. VIII, of the Constitution of 
Nebraska, requiring uniformity of taxation, and also of Sec. 2, Art. VIII, 
forbidding exemption of any property from taxation except that specified 
in this section. State v. Poynter, 59 Neb. 417, 81 N. W. 431. 


It is our opinion that Sec. 44-1213, R. S. 1943, must be construed 
as prescribing that the taxes and fees therein mentioned are in lieu 
of all taxes on the business of insurance carried on by the attorney, 
whether the attorney is a corporation, a partnership, or an individual, 
and specifically, that it is in lieu of those taxes prescribed in Art. 9 of 
Chap. 77, R. S. 1943. In short, it refers to privilege taxes on the business 
of insurance. Sec. 44-1213 does not, however, relieve the attorney from 
payment of property taxes, including taxes on its real estate, fixtures, 
and cash, bonds or other property whether tangible or intangible, and 
whether deposited with the Insurance Department or not, and, if a 
corporation, to occupation taxes if the attorney corporation would other- 
wise be required by law to pay such tax. In other words, the taxes and 
fees mentioned in Sec. 44-1213 apply to the business of reciprocal in- 
surance rather than to the attorney. 


October 29, 1948 
QUARANTINE OF A PERSON IMPOSED BY COUNTY 


Responsibility For Paying Doctor’s Fee For Determining 
Whether Patient Is Entitled To Release 


Mr. Philip H. Robinson, Cedar County Attorney, Hartington: 
We have your request for our opinion in the following words: 


“A question has arisen in this County as to who is respon- 
sible for a charge made by a physician for determining whether 
or not a person who has been under quarantine for a contagious 
disease is entitled to release from quarantine. In this case the 
County Board of Health imposed the quarantine. The party 
under quarantine called the Sheriff, as quarantine officer, and 
asked to have the quarantine lifted. The Sheriff then called 
the local doctor who was taking care of the person quarantined 
and asked him to advise him if this party was ready to be 
released from quarantine. 
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“It is the contention of the doctor that since the quarantine 
is for the benefit of the public, that the County is liable for a 
doctor’s charges for imposing or lifting the quarantine. In 
this case the party quarantined was not a County charge. 


“The doctor involved reports that other counties have paid 
him for similar services, rather than having it paid by the 
patient. Will you please advise me as to whether or not the 
County has any authority under our Statute to pay a local 
doctor for checking to see if a party is entitled to be released 
from quarantine.” 


Section 71-501, R. S. 1943 provides for the regulation of diseases in 
the respective counties by the county boards. It prescribes the making 
of rules and regulations and further provides that if the County Board of 
Health fails to enact rules and regulations, it shall enforce the Rules and 
Regulations of the State Health Department. 


In the “Rules and Regulations Relating to Public Health” (1945) 
presently in effect at the State Department of Health is contained the 
following rule respecting quarantine: 


“The county, city or village, within the jurisdiction of which 
the disease may be, is responsible for the expense and cost of 
enforcing quarantine or placard, except that it is not responsible 
for time lost, or support of those under quarantine or placard; 
provided, that when the authorities compel a person to go to a 
pesthouse or other place for the purpose of segregation or 
treatment, the person cannot be subjected to the expense of such 
care and treatment. Quarantine cards and placards shall be 
supplied by the respective boards of health.” 


The Nebraska case Bartlett v. Dahlsten, 104 Neb. 738, 178 N. W. 
636, holds that a county may employ and is obligated to pay a physician 
for services performed in connection with a quarantine when the county 
contracts for such services. A portion of the opinion reads as follows: 


“The right of the duly constituted county authorities to 
employ a physician in an emergency of this kind seems to us 
to come clearly within the express authority given to the county 
to provide and enforce regulations in order to prevent the intro- 
duction and spread of contagious diseases, and it must be that 
the examination and diagnosis necessary for purposes of quaran- 
tine of contagious diseases is one of the regulations contemplated 
and intended to be covered by the statute. Town of Knightstown 
v. Homer, 36 Ind. App. 189; Hawthorne v. Board of County Com- 
missioners, 79 Kan. 295. 


“When a physician performs services of such kind for the 
county, he, of course, ought to be allowed to recover from the 
county, though the individuals examined and quarantined were 
not paupers nor a county charge. The obligation of the county 
rests upon contract, and, though it might be that the individual 
would be liable, the county is at least primarily liable to the 
physician. City of Mankato v. County of Blue Earth, 87 Minn. 
425; McKillop v. Board of Supervisors, 116 Mich. 614; Elliott 
v. Kalkaska Supervisors, 58 Mich. 452; Rae v. City of Flint, 51 
Mich. 526.” : 


In that case the county’s obligation was only for the initial examination 
to determine whether or not the case was a proper one for quarantine. 
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The case clearly indicates that the county has authority to contract for 
such services. 


In the case which you have submitted, it does not exactly appear 
whether the doctor made an examination or merely reported that he 
was no longer treating the patient. It is our opinion that whether or 
not your county is responsible for payment to the doctor depends upon 
the actual contract made. If a quarantine is imposed and if the county 
should require the patient to furnish a statement that he should no 
longer be quarantined, as a condition for the lifting of the quarantine, 
it would be our opinion that the county would not be obligated to make 
any payment. If, however, the quarantine officer or the county board 
requests an examination or any medical services from the doctor, and if 
they are performed by the doctor as a result of such request rather than 
in the furtherance of an existing doctor-patient relationship, the county 
would be obliged to make payment therefor. 


October 29, 1948 
ELECTIONS 


County Supervisor And Sole Candidate To Succeed Himself Died 
Sixteen Days Before General Election 
Authority of County Board To Fill Vacancy To January 
1st And For The Term Thereafter 


Mr. Keith Hopewell, Burt County Attorney, Tekamah: 
We have your letter requesting our opinion in the following words: 


“A county supervisor of this county passed away October 
16th, 1948, less than thirty days prior to the coming general 
election. His term would have expired next January and he was 
the only nominee for the office. 


“Section 32-1606, R. S. Nebr., 1943, provides for the filling 
of vacancies which occur thirty days prior to any general election 
thereat. The case of State v. Willott, 103 Neb. 798, 174 N. W. 
429, is cited thereunder. The facts in that case are similar to 
those related above. The court held that successor who was 
appointed could hold office not only for the unexpired term but 
until someone was duly elected and qualified. 


“However, in the State v. Willott case, it appears that the 
deceased party’s name remained on the ballot and he received 
the highest number of votes for the office. And the court’s 
opinion states in substance that a successor was not duly elected 
for the office and that the appointee could therefore hold the 
office until the end of the term for which he was appointed and 
also could continue in office until a successor was duly elected 
and qualified. In this case, the office of sheriff was involved 
and the county board attempted to make new appointment in 
January at the expiration of the deceased sheriff’s term. 


“T think there is no question but that the county board can 
fill the vacancy by appointment for the above deceased super- 
visor’s unexpired term to January, 1949. However, I would 
appreciate your comment as to whether or not a successor to 
the office for the new term commencing January, 1949, could be 
lawfully elected by ‘write in’ on the ballot.” 
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You have advised us further in this connection that the name of the 
deceased commissioner will not appear upon the general election ballot 
November 2, We have examined the Willott case cited in your request 
together with other cases in this and other jurisdictions. It is our 
opinion that in the example which you cite, the death before the general 
election of a candidate will not nullify the election for that office duly 
held, and unless the deceased candidate should receive a greater number 
of votes than any other individual, the vacancy in the office will not con- 
tinue beyond the expiration of the present term. Although the candi- 
date in your case was the only person named on the ballot, and therefore 
the only nominated person, he was not the only person in your county 
who might have been elected to this position. At the time of this election 
any other citizen eligible for the office might have received by “write-in 
votes” more votes than the named candidate or any other person. If 
such should have occurred it would be the duty of the county clerk, 
prescribed in Section 32-931, to make out a certificate of election to the 
person having the highest number of votes for that office. We do not 
feel that the death of the nominee can have the effect of nullifying the 
opportunity that each eligible individual had in your county to be elected 
for the full term which would regularly be filled at this election. In this 
connection, we feel that Section 32-1606 is not applicable to this situation 
because the death did not occur 30 days prior to the election. 


The vacancy in the office of county supervisor which cannot be 
filled at this election is the vacancy from the present time until the end 
of the instant term. The time for election of county supervisor for the 
next full term is at the November 2nd election, and it is our opinion 
that if a living person receives more votes for this office than any other 
persons, living or dead, he will be entitled to a certificate of election, 
There is a split of authority throughout the various jurisdictions upon 
the question of such an election in case one candidate receives more 
votes than any other living person, but less than a person who is deceased. 
The cases in this connection are reviewed in an extensive note found at 
133 A. L. R. 304, but as that question is not yet presented in your county, 
we do not here attempt to pass upon it. 


October 29, 1948 
OLD AGE ASSISTANCE 


Effect Of Statute Of Limitations On County’s Claim 
For Assistance Against Estates Of Deceased Recipients 
Also Date When An Estate Would Cease To Be Liable 


Mr. Wade H. Ellis, County Attorney, Alliance: 


You request our opinion as to the effect of the statutes of limitations 
on claims for old age assistance against the estates of deceased recipients. 


You refer to the specific cases of William A. Strong and Eliza Strong, 
husband and wife, both of whom received old age assistance. The wife 
died on June 10, 1942, and at her death owned a small house and lot in 
the city. A short form proceeding was had more than two years after 
her death to determine her heirs. The husband died on June 24, 1946, 
and his estate was administered under regular administration proceedings. 


The county filed a claim for old age assistance in the estate of the 
wife in the short form administration, but no claim was filed in the 
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estate of the husband, which is now closed. Neither the husband or 
wife received old age assistance under the present law. 


It is our view that in the case of a claim against an estate to 
recover old age assistance payments, the state and county are ordinarily 
in the same position as they would be if they were private parties. 
See Section 25-218, R. S. 1943. 


Section 30-609, R. S. 1948, provides that if one having a claim shall 
fail to apply for letters of administration within two years after the 
death of the judgment creditor his claim is barred. Likewise, Section 
80-1704, R. S. 1948, provides that in proceedings to determine heirs, 
which can only be brought after two years have elapsed since the death 
of the decedent, “all claims or demands against the estate of such. de- 
ceased, whether due or to become due, whether absolute or contingent, 
shall be forever barred,” etc. 


It is our opinion that Sections 60-609 and 30-1704 apply to claims 
filed by the county for recovery of old age assistance payments unless 
they come within the exceptions provided in Section 68-216, R. S. 1943, 
which statute reads as follows: 


“No statute of limitations shall apply to any claim or cause 
of action, belonging to the state or county and arising under the 
provisions of section 68-215, while the recipient, former recipient, 
spouse or such dependent children survive.” 


It will be noted that Section 68-215, R. S. Supp. 1947, applies only 
to real estate and not to personal property, and applies only when the 
deceased died owning real estate and leaving surviving a spouse or 
child or step-child occupying such real estate, or where such child or 
step-child was dependent on the deceased or the surviving spouse for 
more than one year prior to the death of deceased. 


With reference to the cases you mention, you have asked the following 
specific questions: 


“1. Since a claim was filed against Eliza Strong in the 
short form probate proceeding prior to the death of the surviving 
spouse, in your opinion is that claim valid? See Sec. 68-215 
1947 Supp. R. S. of Neb. 1943. 


“2. In your opinion may a claim now be filed on behalf of 
the County or State against the estate of William A. Strong, 
in the light of Sections 25-218 and 30-609 R. S. of Neb. 1943, 
and Sec. 68-215 Supra? 


“3. If such claims are not valid, against either estate, upon 
what date in your opinion would each estate cease to be liable 
for such claims?” 


We shall answer these questions in the order stated. 


1. Assuming that a claim may be filed in a short form administra- 
tion as appears to be true in view of the provisions of Section 30-1712, 
R. S. Supp. 1947, the question as to its validity must depend, we think, 
on whether or not Mr. Strong was actually occupying this property at 
the time of his wife’s death. If he was actually occupying the property 
at her death the statute of limitations, under Section 68-216, did not 
begin to run until his death occurred, and, assuming that the claim 
against the estate of Eliza Strong was filed within two years after the 
death of William A. Strong and that William A. Strong was occupying 
this real estate at the death of Eliza Strong, the claim of the county 
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would, in our opinion, be valid and should be allowed. If, however, Mr. 
Strong was not occupying this property at the time of his wife’s death, 
or if the claim was not filed against her estate until more than two 
years had elapsed after the death of Mr. Strong, we think the claim is 
barred by the statute of limitations. 


2. In view of the fact that Mr. Strong died leaving no surviving 
spouse or dependent children and that his estate has been fully admin- 
istered and a decree barring claims entered, it is our opinion that no 
claim for refund of old age assistance may now be filed by the state or 
county, such claim being barred under Section 30-609, R. S. 1943. 


3. We are of the opinion that the claim against Eliza Strong 
became invalid, by reason of the statute of limitations, two years after 
her death unless her husband was occupying this real estate at the time 
of her death, in which case the claim became invalid against her estate 
two years after the death of her husband. 


The claim against the estate of the husband, William A. Strong, 
became invalid when the decree barring claims was entered in his estate. 


We have carefully examined the opinion of the Supreme Court in 
the case of Boone County etc. v. Myhre, 149 Neb. 669, and believe that 
our opinion is in accord with that decision. 


November 1, 1948 
FIRE DEPARTMENT 


Authority For Volunteer Firemen To Use Sirens 
And Front Red Warning Lights On Their Own 
Cars When On Fire Duty 


Mr. Robert J. Bulger, County Attorney, Bridgeport: 
You request our opinion as follows: 


“A question has been presented to this office as to the 
use of red warning lights in front and of sirens on vehicles 
belonging to the individual members of a volunteer fire de- 
partment. 


“The local fire department desires to designate certain 
vehicles belonging to some of the individual members as special 
vehicles to be used to go to fires and to move the fire depart- 
ment’s resuscitator equipment when needed. The department 
desires to equip such vehicles with red warning lights in the 
front and with sirens. 


“Section 39-774, R. S. Nebr., 1943 prohibits the use of a 
siren on any vehicle other than ‘police and fire department and 
fire patrol vehicles’, and as to such vehicles specifically designates 
that they shall be equipped with a siren. Does the term ‘fire 
patrol vehicle’ include a privately owned vehicle used occasionally 
for emergency purposes and designated for such use by the 
authorities of a local volunteer fire department. 


“Section 39-788, R. S., Nebr., 1947 Supp, provides that such 
a red warning light shall not be used except as to ‘police or fire 
department or fire patrol vehicles’. I ask the same question as 
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in the last paragraph with reference to such red warning lights.” 


Section 39-774, R. S. 1948, requires that every police and fire depart- 
ment and fire patrol vehicle shall be equipped with a bell, siren or 
exhaust whistle of a type approved by the Department of Roads and 
Irrigation, ‘and provides that it shall be unlawful for any vehicle to be 
equipped with a siren, exhaust, compression or spark plug whistle, except 
as otherwise provided in said section. 


It is our opinion that any vehicle which is used by the fire depart- 
ment for the purposes of such department is a “fire department and fire 
patrol vehicle” and may lawfully be equipped as such even though it 
is privately owned and is used as a private vehicle when not being used 
by the fire department. We believe, however, that it would be unlawful 
to use such siren or other special equipment except when the vehicle 
is being used for the purposes of the fire department. 


We think the same rule applies to Section 39-788, R. S. Supp. 1947, 
which makes it unlawful for any person to drive a vehicle upon a high- 
way with any red or green light visible from directly in front, except 
police or fire department or fire patrol vehicles. Privately owned 
vehicles may lawfully be equipped with such lights, but the lights may 
not be used except when the vehicle is being used for the purposes of the 
fire department. 


November 1, 1948 
INHERITANCE TAXES 
Exemption Of Legacy Of $20,000 To A Catholic Church 
Mr. Arthur G. Auserod, County Attorney, Bartlett: 
You write: 


“T enclose copy of Last Will and Testament of Alice Teresa 
Lawless, which is being probated in the County Court of 
Wheeler County, Nebraska. This copy was handed to me by 
Mr. N. J. Buckley of Spalding, Nebraska, Executor of the Estate, 
who. inquires if the bequest and devise to the Catholic Bishop in 
paragraph four is subject to an inheritance tax in view of Sec- 
tion 77-2007, R. S. Supp., 1947. Christopher Lawless prede- 
ceased the testatrix. The gross personal estate is about $13,000.00 
and the gross value of the real estate is about $9,000.00 and 
after deducting debts and expenses there will be a net estate of 
about $20,000.00. 


“T should like to have your opinion.” 
Paragraph four of the will of Alice Teresa Lawless reads as follows: 


“All the rest, residue and remainder of my estate that. I may 
own or may be interested in at the time of my death, I give, 
devise and bequeath to my brother Christopher Lawless to be 
his property absolutely in the event he survives me, and in the 
event my brother Christopher Lawless should not survive me 
then in that event I give, devise and bequeath all the property 
I may own or may be interested in to the Catholic Bishop of 
Grand Island, Nebraska, as trustee, to be used exclusively for 
the use, benefit and welfare of the Catholic Church known as 
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St. Theresa of the Little Flower, located at Erickson, in the 
County of Wheeler, State of Nebraska.” 


Section 77-2007, R. S. Supp. 1947, provides as follows: 


“(1) All bequests, legacies, devises or gifts, to or for the 
use of any corporation, organization, association or foundation 
organized and operated exclusively for religious, charitable or 
educational purposes, no part of which is owned or used for 
financial gain or profit to either the owner or user or inures to 
the benefit of any private stockholder or individual, or to a 
trustee or trustees exclusively for such religious, charitable or 
educational purposes, shall not be subject to any tax. (2) If 
any estate includes property received by a deceased person by 
gift, bequest, devise or inheritance from any other person who 
died within five years prior to the death of such deceased person 
first mentioned, such property shall be exempt from any in- 
heritance tax and it shall not be subject thereto.” 


It should be noted that Section 77-2007 was originally enacted by the 
Legislature in 1931. Prior to that time there was no statute exempting 
bequests to religious, charitable or educational institutions from pay- 
ment of inheritance taxes and our Supreme Court held in the case of In 
re Estate of Rudge, 114 Neb. 335, 207 N. W. 520, that legacies to such 
institutions were subject to inheritance tax. 


By the enactment of Section 77-2007, R. S. Supp. 1947, the Legisla- 
ture has changed the rule announced in the Rudge case and legacies to 
such institutions are now exempt from inheritance taxes. 


However, the rule announced in the Rudge case that to be exempt 
from inheritance tax, a legacy must come within the strict letter of 
the statute, still applies. The legatee must be organized and operated 
exclusively for religious, charitable or educational purposes; no part 
must be owned or used for financial gain or profit to the owner or user, 
or inure to the benefit of any private stockholder or individual. Further- 
more, the cases appear to hold that the legatee must be a domestic cor- 
poration on institution and performing its religious, charitable or educa- 
tional work in Nebraska. In re Estate of Robinson, 188 Neb. 101, 292 
N. W. 48; In re Estate of Saulter, 142 Neb. 42, 5 N. W. (2d) 263. 


Assuming that the legatee in this case meets these requirements, I 
am of the opinion that the legacy in question is exempt from payment of 
a state inheritance tax. 


November 3, 1948 
SCHOOL DISTRICTS 


Authority Of Petitioners For Annexation Of Territory 
To Withdraw Their Names By Written Request 
Any Time Before Action Is Taken By County Superintendent 


Mr. Roy E. Blixt, County Attorney, Brewster: 


You state that twenty-two voters of District No. 2 of Blaine County 
signed a petition to discontinue School District No. 11 and attach it to 
District No. 2, and a majority of the voters of District No. 11 signed a 
like petition, in aceordance with Section 79-111, R. S. 1943. These peti- 
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tions were filed with the County Superintendent and notice of hearing 
on them was duly given. On the day the petitions were to be presented, 
a remonstrance was presented from each district and, in addition, seven 
persons who had signed the original petitions requested that their names 
be withdrawn. If these signatures are withdrawn, the petitions will 
lack the requisite signatures to permit the County Superintendent to act. 


You inquire: “May signatures on such a petition be withdrawn as 
outlined above if done prior to the action on the petition by the County 
Superintendent?” 


Under the decisions of our Supreme Court, the answer to your ques- 
tion must be in the affirmative. In the case of State, ex rel. Tanner 
v. Warrick, 106 Neb. 750, 184 N. W. 896, the Supreme Court held that 
petitioners for the annexation of territory to a school district may with- 
draw their names from the petition by written request at any time before 
action has been taken by the County Superintendent. This rule was 
followed in the case of Dappen v. Weber, 106 Neb. 817, 187 N. W. 230, 
and appears to be the established rule in this state. 


October 30, 1948 
JUDGMENT (1936) FOR FINE AND COSTS IN CRIMINAL CASE 


Lien Against Property Of Defendant From Docketing Of Case 
Question Of Revivor And Effect Of Statute Of Limitations 
Does Money Belong To School Funds Or Revenue 
Are Dormancy Statutes Statutes Of Limitation 


Mr. Robert J. Bulger, Morrill County Attorney, Bridgeport: 
We have your request for our opinion in the following words: 


“The question has risen in my county as to the length of time 
for which a judgment lien for court costs and a fine in a criminal 
proceeding is effective as a lien on real estate of the defendant. 


“On the 24th day of July, 1936, the defendant was sentenced 
to the Reformatory for one to five years, was fined $25.00 and 
ordered to pay the court costs of the prosecution on a charge 
of forgery. On July 26, while awaiting transportation to. the 
Reformatory, he broke out of the County Jail and was later 
apprehended in September of 1936 and was given an additional 
sentence for breaking jail. On the latter charge he was sentenced 
to the Penitentiary. 


“The man served a little less than a year in the State Re- 
formatory on the forgery charge and served two years, six 
months and one day in the Penitentiary on the jail breaking 
charge, none of it was for time in lieu of payment of the fine 
or the court costs in either of these cases. I believe we can 
assume that these court costs and this. fine were not laid out. 


“These court costs and this fine are still of record in the 
District Court of this county. I presume that under the pro- 
visions of Section 25-1515 the lien of this judgment is now 
dormant as such a judgment does not seem to be within the 
excepted provisions of Section 25-218 so as to prevent the oper- 
ation of the Statute of Limitations against the State as to these 
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court costs. Apparently under the provisions of Section 25-1420 
it would still be possible at this time to revive this judgment. 
I have a question in my mind as to the effect of Section 25-218 
on the fine assessed since this fine will go to the school funds 
and I am wondering if the fine could be considered as “moneys 
belonging to the school funds” so as to be within the exception 
of the law from the operation of the Statutes of Limitations. 


“Will you please give me the opinion of your office as to 
whether the lien for these court costs is enforcible at this time 
without revivor and whether the lien for this fine is still active.” 


We have examined the statutes to which your letter refers, and have 
studied those other sections which appear to be pertinent. Among those 
sections which require examination in any study of this matter is Section 
29-2407, R. S. 1943 which reads as follows: 


“Judgments for fines and costs in criminal cases shall be a 
lien upon all the property of the defendant within the county 
from the time of docketing the case by the clerk of the proper 
court, and judgments upon forfeited recognizance shall be a 
like lien from the time of forfeiture. No property of any con- 
vict shall be exempt from execution issued upon any such judg- 
ment as aforesaid, against such convict, except in cases where 
the convict shall be sentenced to the penitentiary for a period 
of more than two years, or to suffer death, in which cases there 
shall be the same exemptions as at the time may be provided by 
law for civil cases.” 


and the subsequent Sections 2408-2415 which indicate that the handling 
of a judgment for fines and costs in criminal cases is at least somewhat 
similar to ordinary civil judgments. 


The specific question which you present has not been decided by the 
Supreme Court so far as our investigation reveals. This seems to be 
the situation both with regard to judgments for fines and as to judgments 
for costs in connection with criminal prosecution. The Supreme Court of 
Nebraska in Predehl v. O’Sullivan, 59 Neb. 311, 80 N. W. 903 held that 
the statute of limitations as to such a judgment began to run on the date 
that it was assigned to a civil party. By so stating, the Court gives the 
impression that such statute had not been running during the time that 
the state was the judgment creditor. Careful analysis of the case dis- 
closes that the court does not actually make such a determination nor 
was such a determination necessary to the decision in that case. 


This precise question might have been determined in another decision 
of the Supreme Court of this state, to wit Mancuso v. State, 123 Neb. 204, 
242 N. W. 480 (1932). In that case a convict was seeking to have title 
quieted to his homestead and actually presented a situation in which the 
dermancy question existed. Our investigation of the records in that case 
indicates that on January 27, 1925 Mancuso was assessed a fine of $500.00 
and costs in connection with a liquor violation. On May 20, 1925 a 
praecipe for execution was filed and execution was returned unsatisfied on 
July 2, 1925. No further proceedings were had until late in 1931, (more 
than five years from the last execution) at which time the action to quiet 
title to the homestead was commenced. That action was appealed to the 
Supreme Court and determined, by the decision which now appears at the 
above citation. The argument before the court, the briefs, and the de- 
cision of the court were entirely upon the proposition of the exemp- 
tion of the defendant’s homestead under the provision of 25-2407. 
Actually at the time the judgment was commenced in the District Court 
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of Douglas County the judgment was more than five years old and was 
clearly dormant if such judgments become dormant. Both the court and 
counsel for the parties seem to assume that the judgment in favor of the 
state was not dormant or invalid by reason of a lapse of time and that 
it had not ceased to be a lien upon the property of the defendant within 
the meaning of Section 25-1515. The holding of the court was that the 
petition seeking to quiet title be dismissed. 


In considering the effect of a fine the Supreme Court in Canada v. 
State, 148 Neb. 115, 26 N. W. (2d) 509 makes the following statement 
regarding Section 29-2407, R. S. 1943: 


«“* * * There is nothing in the provision to indicate that the 
Legislature intended anything more than that the fine should 
operate and have the same standing in every respect and be 
collectible as a judgment at law obtained in an action instituted 
for that purpose.” 


The specific matter there considered was a fine imposed under Section 
28-543 for the crime of embezzlement which statute expressly provides 
that such fines shall be enforced by execution or other process for the 
use only of the party or parties whose money has been embezzled. In 
that case it was money of Gosper County which had been taken. 


The uncertainty of the status of the Nebraska law with regard to 
this proposition will be easily discerned from the above cases. It is the 
universal rule that a sovereign is not affected to its prejudice by statutes 
of limitation unless such provision is clearly made by appropriate enact- 
ment. Section 25-218, R. S. 1943 makes the state subject to the same 
periods of limitations as civil parties in many respects. However, as 
pointed out in your letter the fines assessed in criminal prosecutions 
may well be considered as within the exception relating to “moneys be- 
longing to the school funds” and they may be found and considered to be 
under some cases “revenue”. See City of Omaha v. Hodgins, 70 Neb. 
229, 97 N. W. 346. So it will be observed that a further uncertainty 
exists as to whether the state has waived any rights with respect to the 
recovery of fines. An examination of the law in other jurisdictions indi- 
cates that two further uncertainties appear. A note in 118 A. L. R. 983 re- 
views the state of authority. The cases cited therein and supplemental 
thereto demonstrate that there is a substantial split of authority as to 
whether dormancy statutes are statutes of limitation, and as to whether a 
state’s judgment for fines and costs is subject to either statutes of limita- 
tion or dormancy provisions. 


Until the- matter is actually submitted to our court in a case pre- 
senting the precise question, it would be impossible to state with any 
real certainty what the situation in Nebraska is. As pointed out in 
the foregoing material, there exists actually four uncertain propositions: 


1. Is the fine “money belonging to school funds or revenue?” 


2. Are the costs “money: belonging to ‘school funds or 
revenue?” 


3. Has the state by clear enactment waived its immunity 
from the statutes of limitation? 


4, Are the dormancy statutes statutes of limitation so that 
they are included within the provision of Section 25-218? 


In order to determine that such a judgment has outlawed it would 
be necessary for the court to resolve all four of these seriously disputed 
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points against the State of Nebraska and in favor of a convicted person 
in default under the laws. If any of them is decided with strict construc- 
tion in favor of the state there would be no alternative but to hold that 
the lien still exists, and in view of such uncertainties, we are inclined 
to the opinion that the state has not definitely waived its rights in such 
matters to the extent that it loses its lien upon the property of a convict. 


In reaching this conclusion, we are not unmindful of the merchantable 
title act of 1947 which now appears as Section 76-623, R. S. Supp. 1947, 
which reads as follows: 


“Where no execution has issued on a judgment for five 
years, other than a judgment for child support alone or a 
judgment for child support which is accompanied by any part of 
a judgment allowing alimony, the judgment ceases to be a 
lien and should not be treated as a defect in title.” 


In such enactment there appears a definite intention to exclude as 
a valid objection to a title judgment (other than excepted judgments) 
where no execution has issued for five years. But there again, the Legis- 
lature did not, with the specific force that seems to be necessary under 
the desided cases, indicate that any of the state’s rights were being 
waived. 


That statute, together with the language recited above from the 
Canada case may be a definite indication that when the state or your 
county attempts to assert a lien which would be dormant under the civil 
laws, the Supreme Court may hold that such judgment must first be 
revived in the manner of a civil judgment. However, it is our opinion 
that the weight of authority indicates that doubt upon such matters is 
usually resolved in favor of the state and that, therefore, the judgments 
do not cease to operate as a lien because of the failure of a clerk to issue 
execution upon them. 


November 2, 1948 
ARREST FOR SPEEDING ON HIGHWAY 
Authority Of Inspector For Liquor Commission To Make Arrest 
Mr. Arthur W. Kummer, County Attorney, Columbus: 


You write that a state liquor inspector employed by the State Liquor 
Control Commission recently arrested a young lady in Madison for al- 
legedly violating the speed laws. A question has been raised as to the 
authority of this officer to make an arrest for violation of the speed 
laws in view of the provisions of Section 39-7,124 and Section 53-117, R. S. 
19438. You request our opinion. 


Section 39-7,124, R. S, 1943 provides: 


“The superintendent as defined in section 60-401, his subor- 
dinate officers or employees, including all officers and patrolmen 
of the Nebraska Safety Patrol, all sheriffs and all deputy sheriffs 
of the several counties, all chiefs of police and all policemen in 
all cities, all village marshals in all villages, throughout the 
state of Nebraska, are hereby specifically directed and authorized 
and it shall be deemed and considered a part of the official 
duties of each of such officers respectively to enforce the pro- 
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visions of sections 39-735, 39-773, 39-778, 39-780, 39-7,124, 39- 
7,126 and 60-435. To perform the official duties hereby imposed, 
the superintendent, his subordinate officers or employees, are 
each of them specifically directed, if necessary, to exercise all 
powers recited and granted in section 60-435.” 


Section 60-435, R. S. 1943, authorizes the state sheriff and all mem- 
bers of the Nebraska safety patrol and all other peace officers mentioned 
in Section 89-7,124 “(2) to make arrests upon view and without warrant 
for any violation committed in their presence of any of the provisions of 
this act, or of any other law regulating the operation of vehicles or the 
use of the highways * * *.” 


Section 58-117, R. S. 1943, contains the following provision: 


“Members of the commission and all persons appointed 
by them to the office of storekeeper or inspector, as hereafter 
provided, shall be appointed deputy state sheriffs by the Governor, 
and, upon qualifying for such office, shall possess all the powers 
which attach to such office, except that their powers and duties 
shall be restricted to the enforcement of this act. For any duties 
as deputy state sheriffs they shall not receive any additional 
compensation.” 


I assume that no warrant was issued for the arrest in this case. 
From an examination of the above-mentioned statutes, I am of the 
opinion that the fact that a person is an officer or agent of the Nebraska 
Liquor Control Commission does not give him authority to make arrests 
for violations of the speed laws and that, as to such laws, his status 
is that of a private citizen. 


The law appears to be that a private citizen may make arrests, 
without a warrant, for a felony committed in his presence and for a 
breach of the peace, but under our laws a violation of the speed laws 
constitutes a misdemeanor and not a felony. See Section 39-799, R. S. 
1943. It is my opinion, therefore, that an inspector for the Liquor Con- 
trol Commission is not authorized to make arrests for violations of the 
speed laws. 


November 2, 1947 
INHERITANCE TAX RATE 


Bequest Of $9006 Te B And $9000 To B’s Wife 
Rate As To B’s Wife Is Governed By 77-2006 R. S. °43 
Applicability Of The Community Property Law 


Mr. Lloyd L. Pospishil, Colfax County Attorney, Schuyler: 


You have requested our opinion as to the rate of inheritance tax 
applicable in the following situation: 


“A, a decedent, bequeathed to his brother, B, $9,000.00 and 
to B’s wife, W, a further sum of $9,000.00. The questions pre- 
sented are: 


“(1) Which of Sections 77-2004, 77-2005 and 77-2006 (as 
auented in 1947) is applicable to the $9,000.00 to be received 
y W? 
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“(2) Does the existence of the Community Property Law 
have any bearing on your conclusion?” 


Section 77-2004, R. S. 1943, applies to transfers to a “father, mother, 
husband, wife, child, brother, sister, wife or widow of the son, or husband 
of the daughter, or any child or children adopted as such in conformity 
with the laws of the State of Nebraska, or to any person to whom the 
deceased for not less than ten years prior to death stood in the acknow- 
ledged relation of a parent, or to any lineal descendant born in lawful 
wedlock,”. Section 77-2005, R. S. Supp. 1947 applies to transfers to an 
“uncle, aunt, niece, or nephew related to the deceased by blood, or other 
lineal descendant of the same.” Section 77-2006, R. S. Supp. 1947 applies 
to all other cases. 


Since “W” is not included in any of the classifications set forth in 
Sections 77-2004 and 77-2005, the rate prescribed in 77-2006 is applicable. 
The Community Property Law is not involved because all property 
acquired by gift, devise or descent, is separate property. Section 42-602, 
R. S. Supp. 1947. 


November 6, 1948 
MUNICIPAL RETIREMENT SYSTEM 


Whether A Participant Is Required To Be Employed 
For A Year In Order To Be Eligible To Retirement Payments 


Mr. Glenn I. Anderson, Director, Municipal Retirement System, State 
ouse: 


You write as follows: 


“Section 19-2039 (R. S. 1945) provides a retirement annuity 
for employees if they meet certain conditions. The second 
paragraph of this section reads as follows: 


“‘The date upon which the annuity begins is not prior to: 
The date of final termination of employment of such participant, 
the date thirty days preceding the receipt of such application by 
the board, or the date one year after the effective date or 
participation of the employee;’” 


“It is evident that the person must have: (1) ceased em- 
ployment; (2) had an application on file thirty days; and (3) 
become a member one year before payments may start. 


“The questions now arise, must the person be employed for 
a year or simply become a member? If he must be employed, 
may this employment be on a part-time basis, which by this 
act constitutes at least one thousand hours?” 


Section 19-2039, R. S. Supp. 1947, a part of which is copied in your 
letter, applies, by its express terms, to “any participant” which would 
seem necessarily to include part-time as well as full time employees. 


As you point out, Section 19-2039, (1) requires among other things, 
that the participant shall not be entitled to a retirement annuity until 
one year has elapsed “after the effective date of participation of the 
employee;” etc. Section 19-2036, R. S. Supp. 1947, provides in substance 
that an employee becomes a participant on the effective date of partici- 


—689— 


pation of his department in the system unless he becomes an eligible 
employee after such date, in which case he becomes a member upon the 
date that he becomes an eligible employee of the municipality. Appar- 
ently, the condition mentioned in Section 19-2039 (1) is satisfied if one 
year has elapsed since the date the participant became a member of 
the Retirement System in accordance with the provisions of Section 
19-2036. 


I find no provision in the law which requires the participant to be 
actually employed for a year, either on a full or a part-time basis, ‘in 
order to be eligible to retirement payments under the act. The require- 
ment of Section 19-2039 is that he shall not begin to receive such benefits 
until at least one year has elapsed since he became a member of the 
Retirement System. 


November 8, 1948 
SCHOOL RETIREMENT SYSTEM 


Authority Of Teacher Past Sixty-Five, Who Reenters 
The Service, To Receive Retirement Benefits When 
He Is A Paid Employee 


Mr. Glenn I. Anderson, Director, School Retirement System, State House: 
You write as follows: 


“On September 4, 1947 you gave us an opinion in regard 
to the reentering of service after a member of the School Re- 
tirement System had applied and had been granted retirement. 
Your letter was in reply to two questions: the one for teachers 
who retire by virtue of their having thirty-five years of service; 
and the second question for those who retire because they were 
sixty-five years of age. 


“In reply to our question as to whether someone who had 
retired because he had thirty-five years of service could be 
reemployed and then, on termination of that employment, be 
reinstated in the Retirement System, you said: ‘It is our opinion 
that he does not thereby jeopardize his right to future retirment 
payments.” 


“On our question regarding the same matter for those who 
were past sixty-five, you made the following statement: ‘The 
law contemplates that at age sixty-five members shall cease 
active service except in those special cases where active service 
is continued on a year-to-year basis, and having once been 
retired at that age they are no longer eligible to become members 
in active service.’ 


“We are not sure that we have correctly interpreted that 
last statement. Does this mean that they are not eligible to 
again be on the retirement roll or that they cannot become 
members while they are reemployed. Would you kindly 
clarify this problem as to their reemployment.” 


It is our opinion that a teacher or school employee who has reached 
the age of sixty-five and has been retired, cannot thereafter reenter 
the School Retirement System so’ as to increase his benefits, and he 
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is exempt from further contributions to the system. His status as a 
member of the system is fixed and determined at the date of his retire- 
pa cannot be altered by his subsequent reemployment by a public 
‘school. 


If a person past sixty-five and retired, should thereafter become a 
public school employee, his benefits under the School Retirement System 
cease during the period that he is reemployed after retirement. When he 
again ceases to be a public school employee, he is again entitled to 
receive retirement benefits. In no case may a member of the system 
draw retirement benefits during any period when he is a paid employee 
of a public school belonging to the system. 


November 8, 1948 
SCHOOL DISTRICTS 


Right Of A Child Under Five Years On September First Of Current 
Year To Be Admitted In School And Ask For Tuition And Transportation 
To Another School When School In Local District Is Closed 


Mr. F. B. Decker, Director of Administration, Department of Public 
Instruction, State House: 


You request our opinion as follows: 


“The constitution of our state provides for the free instruc- 
tion of all persons between the ages of five and twenty-one. 


“Sec, 79-414 provides as follows: 


“ «79-414, SCHOOL—CHILDREN UNDER FIVE YEARS— 
OFFICERS MAY EXCLUDE.— The district board, or the board 
of education in all classes of school districts shall not be com- 
pelled in their respective districts, to admit any child or children 
who had not reached the age of five years on or before September 
1 of the current year.’ 


“On the basis of this constitutional provision and this law, 
can a school district be compelled to either accept a child into 
the local school who will not be five years old until a date 
beyond September 1 or be compelled to pay his tuition and 
transportation to another school when the school in the local 
district is closed.” 


Section 6, Article VII of the Constitution of Nebraska provides: 


“The legislature shall provide for the free instruction in the 
common schools of this state of all persons between the ages 
of five and twenty-one’ years.” 


In the case of Affholder v. State, 51 Neb. 91,70 N. W. 544, the 
Supreme Court, after quoting Section 6, Article VII of the Constitution, 
made the following comment (P. 93): 


«* * * What methods and what means should be adopted 
in order to furnish free instruction to the children of the state 
has been left by the constitution to the Legislature. * * *” 


It is our opinion that Section 79-414, R. S. 1943, which you quote, 
does not conflict with Section 6, Article VII of the Constitution, and 
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that a school district may, by virtue of Section 79-414, refuse to accept 
a child into its school who has not attained the age of five years before 
September 1 of the current year, and that such school district cannot be 
compelled to pay tuition and transportation for such child to another 
school when the school in the local district is closed. 


November 9, 1948 
MOTOR VEHICLE OVER-ALL DIMENSION LIMITATIONS 


Sec. 39-721 R. S. Supp. ’47 
Moving From Farm To Farm of Tractor Towing Corn-Picker 
And Three Wagons In Tandem Is Considered Temporary Moving 
of Farm Machinery And Excepted From That Statute 


Mr. Donald D. Mapes, Acting County Attorney, Norfolk: 


We have your request for our opinion as to whether persons engaged 
in custom corn-husking may move certain equipment over Nebraska’s 
highways without violating Sec. 39-721, R. S. Supp. 1947. The equipment 
which you have described consists of a tractor, corn-picker, and three 
wagons which are used on one farm and then moved from that farm to 
the next farm by towing the corn-picker and three wagons in tandem 
behind the tractor. 


Sec. 39-721, supra, contains the over-all dimension limitations. The 
statute contains the additional provision as follows: 


“The above provisions of (1), (2), (3), (4) and (5) of this 
section shall not apply to the temporary moving of farm machin- 
ery, to road construction machinery, to towing for repair vehicles 
that have been disabled upon the highway, or to vehicles trans- 
porting construction material which of necessity must be handled 
upon the highways; * * *.” (Emphasis supplied.) 


In our opinion the wagons, corn-picker, and tractor are farm 
machinery. See 25 C. J. 55, 35 C. J. S. 79. If such machinery is making 
use of the highways only for the temporary purpose of moving from one 
ore another, it would be within the specific exception described in the 
statute. 


November 9, 1948 
ELECTIONS AND FILLING VACANCIES IN COUNTY OFFICES 


Aug. 16, ’48, County Clerk Resigned And The Deputy Appointed 
Aug. 19, ’48, Present Reg. of Deeds Nominated By Committee 
To Run For County Clerk And Accepted Aug. 21st 
Status of Vacancy In Register of Deeds Office 


Mr. Bayard T. Clark, Richardson County Attorney, Falls City: 
You have requested our opinion as follows: 


“On August 16th our County Clerk resigned and the County 
Bosra appointed the Deputy to fill the position until the next 
election. 
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“On August 19th the present Register of Deeds was 
nominated by a committee on the Democratic ticket to run for the 
office of County Clerk. The Register of Deeds accepted the 
nomination on August 21st. Section: 32-1,106, states that ‘If 
the candidate for an elective office is the incumbent of another 
elective office, the filing of the requisite nomination papers of 
such incumbent for said other elective office shall be perfected 
at least 70 days prior to the date of such primary, notwith- 
standing any more general or special law respecting elections. 
contained in Sections: 32-1107, 32-1122 or 32-1123. The filing of 
the requisite nomination papers, perfected as aforesaid, shall 
create a vacancy in the elective office which said candidate then 
holds as of the date of the commencement of the term of the 
office for which he filed or for which he accepted filing; and 
candidates may file for the unexpired term of the office which 
becomes vacant, as aforesaid.’ 


“The first question: Does this law pertain to the above: 
situation, or is it only effective in the case of a primary? 


“The second question: Under the above circumstances does. 
the Register of Deeds office become vacant on the day after the 
election, or as soon thereafter as the candidate elected for the 
office of County Clerk qualifies? 


Section 32-1105, R. S. 1943 provides in part that “Sections 32-1101 to- 
32-1179 shall not apply to special elections to fill vacancies, * * *.” An 
election held to supply a vacancy in an office before the expiration of the 
full term for which the incumbent was elected is a special election even 
though held on the same day as a general election. 29 C. J. S. 14, 
Elections 1 c. Therefore, Section 32-1106 is not applicable to this situation. 


At common law, the acceptance by a public officer of a second office 
incompatible with one which he is then occupying creates a vacancy in the 
first office. 42 Am. Jur. 926, Public Officers, Section 59. Where from. 
the nature and duties of two offices it is against public policy for one 
person to hold both offices, the offices are said to be incompatible. State 
v. Wait, 92 Neb. 313, 138 N. W. 159. 


The Legislature has provided that in counties having 16,000 or more: 
inhabitants, the offices of register of deeds and county clerk shall be 
separate. Sections 23-1501, 23-1502, R. S. 1943. 


It is our opinion that in counties having 16,000 or more inhabitants, 
the office of register of deeds and the office of county clerk are incom- 
patible. Under the circumstances described in your letter, nomination to 
the office of county clerk did not create a vacancy in the office of register 
of deeds, but acceptance. of the office of county clerk by the present. 
register of deed will create a vacancy in the office of register of deeds. 


November 10, 1948 
ADOPTION OF CHILDREN 


Jurisdiction of Juvenile Court To Hear A Petition To Remove A Child 
During Pendency of The Petition For Adoption 


Mr. Neil C. Vandemoer, Director of Assistance, State House: 
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You write as follows: 


“We have a question with regard to jurisdiction of the 
Juvenile Court in Lancaster and Douglas Counties. Under the 
provisions of Section 43-202, Revised Statutes of Nebraska, 1943, 
the District Court has exclusive Juvenile Court jurisdiction in 
these two counties due to the fact that there is always a District 
Judge present in the county. 


“We know of instances where a child has been placed for 
adoption in a home believed to be unsuitable by the Child Welfare 
Division. The family immediately filed a petition for adoption 
in the County Court, under the provisions of Article 1, Chapter 
43, Revised Statutes of Nebraska, 1943. Under the provisions of 
Section 43-109, Revised Statutes of Nebraska, 1948, the hearing 
on this petition for adoption is continued until the child has been 
in the adoptive home for at least six months. The County Court 
in Lancaster and Douglas Counties may either grant or deny the 
adoption but, so far as we know, has no statutory authority to 
remove the child from the home if the foster parents are found 
to be unfit and unsuitable. 


“The jurisdiction to remove children from their homes is 
vested in the Juvenile Court, under the provisions of Article 2, 
Chapter 43, Revised Statutes of Nebraska, 1943. We wish to ask 
whether the Juvenile Court has jurisdiction to hear a petition 
for the removal of a child from a home during the time that a 
petition for adoption is pending in the County Court.” 


We do not construe the provisions of Article 1, Chapter 43, R. S. 1943, 
relating to adoption of children, as limiting in any way the jurisdiction of 
the juvenile court as provided in Article 2 of Chapter 43, R. S. 1943. It 
is true that the county court in all counties, including Douglas and 
Lancaster, has the sole power to grant adoption of children, but the fact 
that adoption proceedings are pending in the county court does not 
preclude the juvenile court from ordering a change in the care or custody 
of the child whenever it apepars to the court that the best interests of the 
child require it. See Section 43-209, R. S. 1943. 


November 10, 1948 
COUNTY HIGHWAY OR BRIDGE IN DANGEROUS CONDITION 


Commencing Action Against County By Filing Claim For Damages 
Limitation of Actions As Affecting Amendment of Claim 
Showing of Essential Elements of Plaintiff’s Cause of Action 


Mr. Robert F. Elliott, County Attorney, Gage County, Beatrice: 


You have requested our opinion as to whether an action under Sec. 
39-834, R. S. 19438, may be commenced by the filing of a claim under Sec. 
23-135, R. S. 1943. 


In Wherry v. Pawnee County, 88 Neb. 503, 129 N. W. 1013, the 
Supreme Court held that an action for unliquidated damages resulting 
from the dangerous condition of a bridge upon a public highway may be 
commenced by filing a claim with the county clerk. 


You have further requested our opinion as to whether such a claim 
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may be amended after the thirty-day limit has expired where the original 
ene filed failed to adequately set out the facts upon which the claim was. 
ased, 


The statute of limitations does not run against an amended pleading 
where the amendment consists of a more complete statement of the 
original cause of action. Horrigan v. Quinlan, 149 Neb. 538, 31 N. W. 2d 
430. It is our opinion that the same rule is applicable to actions. 
commenced by the filing of a claim with the county clerk. 


You have further requested our opinion as to whether a claim for 
damages resulting from a collision with a pile of rock placed near the 
center of the highway by county employees is a claim for damages caused. 
through “insufficiency or want of repair of a highway” under Sec. 39-834, 
R. S. 1943. 


In Sharp v. Chicago, B. & Q. R. Co., 110 Neb. 34, 193 N. W. 150, a 
county was held liable for damages resulting from a collision with a 
pillar erected in the center of a highway to support a railroad overpass. 
In Frickel v. Lancaster County, 115 Neb. 506, 213 N. W. 826, a case 
involving a collision with a pile of gravel placed on the shoulder of a 
highway, the court held that a county is required to use reasonable and 
ordinary care to maintain the highways in reasonably safe condition. 


In an opinion dated March 11, 1948, (Opinions of the Attorney General, 
Vol. 3, No. 2, p.. 77) the possible liability of a county for damages resulting 
from negligence while engaged in proprietary activities such as the 
building of roads and bridges was recognized. 


It is our opinion that the facts as stated in your letter are probably 
sufficient to establish liability on the part of the county. 


You have further requested our opinion as to whether, under Higgins. 
v. Garfield County, 107 Neb. 482, 186 N. W. 347, a claimant must show 
that the county knew or should have known of the defective condition of 
the highway. 


In the Higgins case the court held that the facts were sufficient to- 
impute knowledge to the county, but did not speciffically hold that such 
notice was essential to the plaintiff’s recovery. Furthermore, Sec. 39-834, 
R. S. 1948, does not make actual or constructive notice to the defendant an 
element.of the plaintiff’s cause of action. 


It is our opinion that the county’s liability depends upon whether the 
county has used due care to maintain the highways in a reasonably safe 
condition, and that notice of the existence of a defective condition, or 
facts showing that the county should have known of the defective condition,. 
is not an essential element of the plaintiff’s cause of action. 


November 12, 1948 
SCHOOL DISTRICTS 


Authority to Invest Building Fund Money in Government 
Securities Until Needed for Building 


Mr. F. B. Decker, Director of Administration, Department. of Public: 
Instruction, State House: 


You state: 
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“A school district in this state recently issued bonds in the 
amount of several thousands of dollars for the purpose of 
building a new school building and altering other buildings. It 
will be several months before construction can be started on 
these buildings and the school board of that district is desirous 
of knowing if it would be possible for them to invest this money 
temporarily in some United States Government Certificates of 
Indebtedness so that some interest could be realized on that 
money until such time as it is actually expended for the purpose 
for which it was raised.” 


It is my opinion that the provisions of Section 77-2341 R. S. 1943, are 
broad enough in their scope to authorize the school district to invest its 
building fund in the type of securities which you suggest. I know of no 
legal objection to the making of such temporary investment and am of the 
opinion that it is proper. 


November 12, 1948 
OLD AGE ASSISTANCE 


Duty of Register of Deeds To Accept and Record An Assistance 
Certificate Against Recipient’s Land Even Though The Deed 
Thereto Is Not Yet of Record 


Mr. Albert Pike II, Deputy County Attorney, Hebron: 
You say: 


“A recipient of Old Age Assistance acquired some real estate 
about twelve years ago by deed. Said deed has never been 
recorded. Said recipient has told the Thayer County Welfare 
Department that she has such a deed and that the real estate 
described therein is her property. The county clerk refuses to 
file an old age certificate, as provided for in section 68-215, R. S. 
Supp., 1947.” 


In counties where the county clerk is ex officio register of deeds, he 
shall perform all the duties enjoined by law on the register of deeds. 
Section 23-1502, R. S. 1943. 


Among the duties imposed by law on the register of deeds are to 
“yecord, or cause to be recorded, in suitable books, all deeds, mortgages, 
instruments, and writings authorized by law to be recorded in his office, 
and left with him for that purpose.” Section 23-1506, R. S. 1943. Section 
23-1507, R. S. 1943, makes it a misdemeanor to fail to perform this duty. 


An old age assistance certificate is an instrument authorized by law 
to be filed and recorded in the office of the register of deeds. Section 
68-215.01, R. S. Supp. 1947. This statute provides, among other things, 
that “whenever a certificate is issued for such assistance to any person in 
whom the title to any real estate is vested, a copy of such certificate 
shall be indexed and recorded in the manner provided for the indexing of 
real estate mortgages in the office of the register of deeds or county 
clerk of the county in which the real estate is situated and such recording 
and indexing shall constitute notice of such lien.” 


It has been held that the county recorder of deeds is a mere 
ministerial officer who cannot arbitrarily refuse to record instruments 
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which are in proper form and eligible to record. It is no part of his. 
duty to determine the validity of an instrument filed for recording unless 
provided otherwise by statute. Weyrauch v. Johnson, 201 Iowa 1197, 
208 N. W. 706, 53 C. J. 1072, See. 12. 


It is our opinion that, under the facts stated by you, it is the duty of 
the county clerk to accept and record this old age assistance certificate 
against the land in question even though his records do not show at this. 
time that title to the land is in the recipient of old age assistance. 


November 10, 1948 


TAXES ON PERSONAL PROPERTY ACQUIRED BETWEEN MARCH 
10 AND JULY 1 


Procedure To Allow Refund When New Property Was 
Acquired With Money Or Property Assessed Prior To March 10 


Mr. Arthur A. Weber, County Attorney, Rock County, Bassett: 
You have requested our opinion as follows: 


“A number of persons in this county purchased motor ve- 
hicles between the dates of March 10th and July 1st, and in 
accordance with the provisions of 77-1243, 1947 of Nebraska, 
the list of those vehicles was given to the county assessor, who, 
in turn, placed the vehicles on the tax rolls. The tax books were 
prepared and tax notices were mailed to the tax payers, which 
notices were received by most of the tax payers of the county, 
on this date of Nevember 1st, 1948. Some of the tax payers. 
state that they turned in an old car, money, or other personal 
property in their assessment schedule, as property on hand on 
March 10th, 1948, and that some of that property was used to 
exchange for the new vehicles at the later date and that they 
should not be required to pay taxes on all items, since this 
would amount to double taxation. Section 77-1211 provides a 
method by which these tax payers may make a showing to the 
county assessor that said newly acquired property had been 
listed for taxation elsewhere, or that such property had been 
received by him in exchange for money or property already 
listed for taxation during that year, and that the persons so 
assessed shall have the right to appear before the county 
assessor at any time before the taxes become due, and the 
county assessor shall equalize such person’s assessment. The 
taxes become due on this 1st day of November, 1948, and the 
question now arises if these taxpayers may still make the show- 
ing, and, if not, what their remedy is, if they have one. Can 
they pay these taxes under protest, and, if so, may the board of 
county commissioners order and authorize the refunds on the 
theory that it is a double assessment or tax payment? No 
notices have been sent to any of these car owners that they 
would be assessed on the cars purchased between March 10th, 
and July 1st.” 


The purpose of Section 77-1211 is to avoid the taxation of property 
received in exchange for money or property already listed for taxation. 
The taxpayer’s claim is, in effect, that his property has been twice 
assessed in the same year. 
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It is our opinion that the method suggested in your letter; payment 
under protest under 77-1729, R. S. 1943, is a proper remedy. 


Within thirty days after payment, a verified statement should be 
filed with the county board under Section 77-1731, R. S. 1943. At the 
first meeting of the county board after the filing of the statement, the 
county board inquires into the protest in accordance with Section 77-1732, 
R. S. 1943. If the county board shall find that the motor vehicle was 
received in exchange for money or property already listed for taxation 
that year, then the board shall order a refund of the taxes in the 
proper amount. 


November 13, 1948 
COUNTY BOARD OF TAX EQUALIZATION 


Authority Of Board To Reconvene After Adjournment To 
Hear Complaint Of Excessive Assessment 


Mr. Charles H. Yost, County Attorney, Fremont: 


We have your request for an opinion as to the power and authority 
of your county board of equalization to reconvene subsequent to its 
adjournment for the purpose of considering a complaint of a taxpayer 
that his property is assessed at a too high figure. 


Sec. 77-1502, R. S. Supp. 1947, provides as follows: 


“The county board of equalization shall hold a session of 
not less than three and not more than fifty days, for the purpose 
contemplated in sections 77-1502 to 77-1507, commencing on the 
first Monday of May each year. It shall be authorized and 
empowered to meet at any time upon the call of the chairman 
or any three members of the board for purposes of reviewing 
and equalizing all assessments.” 


Prior to the effective date of the above statute as amended, the 
board met in June for a period of twenty days and in any event had 
to adjourn before July 10 because the abstract had to be in the hands 
of the Tax Commissioner by that date. Now we find that the board 
holds its session for fifty days and must have the abstract in the hands 
of the State Tax Commissioner by July 1, Sec. 77-1514, R. S. Supp. 1947. 
Under the provisions of the former statutes an appeal could be taken 
from the action of the board within twenty days after its adjournment; 
now, as amended, Sec. 77-1510, R. S. Supp. 1947, provides that an appeal 
may be taken from any action of the board within twenty days after 
entry of such action by the county clerk. 


All of these sections must be read together to determine the legislative 
intent, and we think it clear from a consideration of all of them that the 
Legislature intended the county board of equalization to be available to 
a taxpayer at any time and in a proper case. We do not think the 
Legislature extended a mandate to the board to hear any complaint that 
was made but rather left it to the discretion of the board after adjourn- 
ment because under the former statutes the board was powerless to act 
after it had adjourned. Thus, under the provisions of the present statutes, 
where property has been omitted or where there has been a manifestly 
unfair assessment or it appears that there has been a discrimination in 
assessment, the board now has the power and authority to reconvene 
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and consider such complaints. Obviously it should exercise this power 
only in a clear case, and where the inequities are patent or otherwise it 
would be holding sessions all year long. Taxpayers are charged with 
the knowledge of when the board is in regular session and when their 
claims must be presented, and should not be permitted to sleep on their 
rights when they were available and attempt to assert them later at a 
single exclusive session. 


November 17, 1948 
COUNTY POOR FARM 


Election In November 1944 Authorized County To Sell 
Legality Of A Sale Of Poor Farm At Present Time 


Mr. Arthur W. Kummer, County Attorney, Platte County, Columbus: 


You have requested our opinion as to whether the county board 
may now sell the county poor farm pursuant to authority granted at 
the General Election in November of 1944. For the purposes of this 
opinion we assume that the county board acquired authority to sell the 
poor farm at the 1944 election. 


In determining whether a valid sale can be made at this time, the 
language of the proposition submitted to the voters must be considered. 
If no specific limitation was placed upon the power to sell in the propo- 
sition that was submitted, then we believe a valid sale may be made 
at any time within a reasonable time after the election. 


In determining what is a reasonable time, all of the facts and cir-- 
cumstances of the case: should be considered as well as fluctuations in 
the real estate market and other matters which might effect a material 
change in conditions from the time that the proposition was submitted 
to the voters. 


In view of the above, we are unable to give a definite answer to 
the question you have submitted, however, it is our opinion that a valid 
sale can be made at this time if the proposition submitted to the voters 
does not prevent such a sale, and if a material change in conditions has 
not occurred since the election in 1944. 


In view of the seriousness of the questions involved, it might be to 
the advantage of the county to obtain a judicial declaration as to the 
authority of the county board to sell the poor farm at this time. 
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Taxation of foreign associations and those organized under 
federal savings and loan act ----------_------------------- 621 


BUSSES— 
Motor Carrier Act—transporting teachers and pupils, applied 
to person using own car, school district operating bus, 
when certificate of convenience required _____-.-_-_--_ 160-177 
Normal school student-pay-fare bus service, whether school 
is common, contract or private carrier, jurisdiction of Ne- 


braska State Railway Commission -- 94 
School district’s authority to purchase liability insurance on 
school busses =s20iirah! summers aah eg tee ee 2p 326 
Vocational Education Board’s authority to operate a bus to 
transport students and instructors, accident liability _-_---_- 350 
Cc 
CANDIDATES— 
Age limit to be candidate for election __-_------__---+--------_ 653 
County supervisor and sole candidate to succeed self dies 
before general election, filling vacancy ------------+------- 678 
District and national conventions, endorsing candidates for 
delegates 


Municipally owned waterworks, procedure for extension __ 
Names of candidates on non-political ballot, authority to 


print “by petition” following candidate’s name ~----_-_---- 656 
Petition candidate, eligibility to file for office in general 

election when losing nomination at municipal caucus --_--_ 469 
Regent of County High School vacancy—nominating candi- 

date: to ib-vacenty 22-5 eae tg a 606 


CANVASSING BOARD— 
Authority county clerk to enlarge board __ 


Extra pay for overtime for officers of electi 
boards <n noe han tat rns ts the he 504 


CAPITAL STOCK— 
Insurance (foreign) company, taxes on stock held by resident 
shareholders, excise tax on company for doing business 
in. Nebraskans. -s2nesuenc asa c one ee 5 a 170 
Tax assessments on capital stock and franchise of corpo- 
ration, assessed value of intangible and tangible property 
deducted isan o. 2 SA Sue Se ee eek 431 


CERTIFICATE OF TITLE— 
House trailers, manufacturer issues certificate to dealer and 


dealer assigris to purchaser ~--------_--------_---_------- 141 
Joint Tenancy, certificate of title to motor vehicle, procedure 

for application for title in name of survivor __-___----__-_ 601 
Title placed in names of John Smith and/or Anna Smith 

construed to be tenancy in common ---------------------- 641 

CHECKS— 

Insufficient funds—executed in one county, mailed to payee 

in another county, where prosecution is brought ohn. a see eeSe 18 


Par check law, procedure ee to provisions is a criminal 
offense —-- 


CHIEF OF POLICE— 
County Sheriff as chief of police, legality and problems to 


be considered 57 
CHILDREN— 
Adoption of abandoned children, allegation of abandonment in 
the petition—consent of parents, Board of Control, 
guardian or child-placement agency ~--------------------- 221 
Children committed to Home for Children are wards of the 
state, Board of Control legal guardian _----------------- 186 
Children’s desertion and non-support, venue for prosecution 
of father offender and where proceedings should be in- 
Blitited: 226i os See RRs sae es, ee 53 
Delinquent—jurisdiction of court to commit child over 
eighteen to industrial school, refusal of admission ~-.----- 85 
Dependent children, legal settlement as affecting assistance _-._ 269 
Jurisdiction of Juvenile Court to hear petition to remove 
child during pendency of petition for adoption ~--..------- 693 
CIGARETTE TAX— 
Act applies to sale by wholesalers at army post exchange ~_---- 173 
Posting bond and using metering machine in lieu of payment 
Off tax “in-advatice: Ue ateeiee oe cote seer boanasosesus 194 
CITIES AND VILLAGES— 
Auditorium for housing municipal enterprises ____.---.---____ 61 


Authority of city and county within three mile area, stand- 

ards and regulations that govern, authority to grant per- 

mitavandcovect teen. Ue 8 ee eee 439 
Bond issue election, computing proper length of time for 

public notice, complying with law to insert condition 

of redeeming bonds 
Construction of “municipal enterprises” permitted ___ 
County and city building, joint use for city and county 

government, procedure and method of raising funds 

for construction of building --.----------- 
County’s authority to aid cities to pave street 
Elective officers not included in retirement sys 
Electric power plant sale by city or village, kind of election 

tO eI DIQRORHION) o.- 25 ane eelcancetoee cea dece 241 
Fee to county treasurer for collection of city taxes before 

remitting to city 
Fire barn method to raise funds to erect building ~-- 
Liquor or beer license, eligibility of member of city council 

or village board, eligibility of spouse of such member —~_____ 52 
National Guard Armories, authority of city to condemn site 


for erection of armory within limitations ~-______._._____ 665 
Prisoners in county jail, city’s share of expense of prisoners 
limited to arrests for violation of city ordinances __ 91 
Volunteer Fire Department members not eligible to mem 
Ship: in retirement, €YStem, op ote ne ee eon 527 
CITIZENSHIP— 
Nationality status, citizenship of child when parents become 
naturalized Canadian citizens --.-------------.---._-___ 580 
CLAIMS— 
Assistance Board’s authority to compromise claim against 
estate of assistance recipient ~------------_--_-________ 578 
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Claim for services performed more than ninety days before 


filing “is: barred) 22 aseaa Ae. ao ee ee 152 
Claim for services previously considered by county board 

barred by prior adjudication -_--------------_----------- 152 
County board’s jurisdiction ceases when statutory period for 

filing. claims: has elapacd: Seas 120 
County procedure to enforce payment of patient’s main- 

tenance costs, effect of statute of limitations -_...-.------- 519 


Damages resulting from dangerous condition of bridge or 
highway, claim filed, commencing action and limitation 
Of ROCHON i. 8 — ee ae ee 694 
Expense of patients committed to state institutions and 
charged to county, authority of county board or Director 
of Welfare to prosecute, collect and compromise ~--------- 623 
Old age assistance claim, property deeded to son, action to 
recover from son or other relative ___ 
Publishing claims and proceedings of scho 
to publish ‘teachers salaries) 22 22_ = 22-5. ___._--.-_-.-_-_-.- 
Right to bind county board to purchase budgeted items for 


county officers 2-i22t SOReese ect - eg, Ce ee. 577 
School districts, more than 150 pupils, publication of claims, 
annual estimates and proceedings ~---_----------------- 373 
Statute of limitations, effect on county’s claim against de- 
ceazed recipients ccc... on oeiubee See cone eee Lk 679 
COMMITMENTS— 
Dependent and neglected children—direct to an institution ____ 48 
Feeble-Minded persons committed direct to an institution 48 
COMMUNITY PROPERTY LAW— 
Effect of law in ability of son-in-law or daughter-in-law 
to: provide: sIpport es) [ears ee oe tae ee 232 


CONTRACTS— 

Conditional sale contract, sale of property without consent 
of vendee, criminal liability of vendee 

County contracts—legality of contract extending perform- 
ance and duration beyond terms of commissioners _ 

County contracts—necessitate call for bids 

Normal school board’s authority and procedure to arrange for 
emergency construction by bid on cost-plus basis, or 
when: no: bids. received \=2_Le—5_22_lasace_ 225s kes 147 


CO-OPERATIVE CREDIT ASSOCIATIONS— 
Authority of shareholder notary public to take acknowledge- 
ments when association is a party ------------------------ 365 
License issued without charge to association officers by 
banking. department -.- 205 2.2 aio cob kee 379 


CORPORATIONS— 


Corporation’s refusal to comply with assessor’s requirements, 
actions and penalties provided -__..--------------------- 175 
Dentistry practicing by a corporation, licensed dentists being 
thedncenporators 52-22 7 ee ne eee. 153 
Domestic corporation tax returns, county assessor requiring 
completion and return of form “F” ___ 
Domesticated foreign corporation property 
principal..office: located. <=5.5.<-~- 2252-0222 Lis Lt, 
Proof of publication of incorporation notice filed without fee 
CATPC - -icccsanc soso sa sslkewsaeue eis tLe os cust Lewes 76 


Railroads organized in another state, qualifying for operation 
erg Nebraska; annual reports and occupation tax 
Ct ES ES ee ee eo 

Tax assessments on capital stock and franchise—assessed 
value of intangible and tangible property deducted .----__ 


COSMETOLOGY— 
Schools for licensed operators, requirement of license from 
Department: of yiteéalth o2...--capece = na ege eee wn nee 


COUNTIES— 
Authority to aid cities to pave street ~--------------------- 
Authority of city and county within three mile area, standards 
and regulations that govern, authority to grant permits 
and eollectelees. tic ioh.15 nace opiee se een croeecanecnk> 
Automotive equipment, authority of board to procure liability 
and property insurance —- 
‘Changing from supervisor to com: y: 
Claim for damages resulting from dangerous condition 0: 
bridge or highway, commencing action and limitation 
Of CUO \ soite& Ghee aden ta. ee erento enseddaee 
County and city building, joint use for city and county 
government, procedure and method of raising funds 
for. construction of building. —..n-c.as<ssstnseceSenuhencess 
Duty to build or maintain bridges on an abandoned state 
highway 
Notice in receiving bids on supplies exceeding $500 — 
Redistricting and changing boundaries of the commissioner 
districts ~~~ 
Tax appraisal bo: 
siepplieg) jos seco xa eke nga open cuanto 
Vacancies in county offices, county board to make appoint- 
ment to fill vacancy until next general election ---------- 


COUNTY ASSESSOR— 


Age limit to be candidate for: election _-.._-------_------------ 
Agricultural and production data collected, assembled and 
compiled by county assessor for Department of Agricul- 
GUTS. ose ine pe Oates = i EO ee RR sa Soot, 
Assessors to work full time in all counties except where- 
office abolished, L. B. 91 
Budget, power of board to meet 
assessor, deputy and assistants, 1. B. 91 
Domestic corporation tax return, requiring completion and 
return: OLA forme CR? (so. ce. ae Leb ost ss oe dll, 
Elected assessor and precinct assessors, powers, duties and 
wiatas; oe. Bi@ieesns oo cds Seed te ek 
Precinct assessors appointed to act as deputy or assistant 
to county assessor, L. B. 91 
Salary not related to duties imposed by statute___ 
Tax classification and reappraisal committee—county: board 
can not appoint 


COUNTY ATTORNEY— 
Attorney’s fee allowed by court in county tax foreclosure 
cases __ 
Duty to comp 
children involved 
Eligibility to represent claimant for excess sale money in 
tax foreclosure: COSC = sng aoc niente cone 


Qualification to prosecute criminal action where complaining 


party is former Client) — 225i Ree eee 588 
Secretary of local school board, may serve and receive a 
Salavy - 02k ee re re oo eS 42 
COUNTY BOARD—Commissioners and Supervisors— 
Allowance for meals when attending board meetings ~---_-_--_ 591 
Allowance for mileage to board meetings, inspecting roads 
and"bridges) for repiaivs 20 -_o Ame se 2s 22 ka 589 


Authority and right to bind county to purchase budgeted items __ 577 
Authority of Board or Director of Welfare to prosecute, 

collect and compromise claims of county for expense of 

patients at state: “institutione Soy. 22-222 foc cen 623 
Authority on motion to submit for vote for county mail route 

road improvements ----- 
Authority to receive mileage p! acting 

as a member of old age assistance and welfare Biard 222-688 
Board of equalization duty does not cause increase of com- 

missioner’s or supervisor’s statutory salary 
Changing from supervisor to commissioner system _ — 
Conny: board member acting as an assistant in the assessor’s 

office 
County board’s jurisdiction ceases when s' 

Tiling ClalWin HAs. CLA DSOU: oa tek eee hen oe 120 
Engineer to aid county highway commissioner, board’s au- 

thority to employ and fix compensation ~_--____-------- 216 
Legality for elected official to solicit and sell county and 

officers insurance and bonding contracts ----_-_--_-------- 513 
Mileage allowance for county officers, L. B. 224 and L. B. 439 ___ 483 
Mileage claim, travel in privately owned cars on county busi- 


ness and when directing road work _-_ 20 
Mileage claim, when barred 20 
Redistricting and changing boundaries of the commissioner 

district---<-_ +8 ooo cee mase aes oe, 84 
Tax appraisal board’s authority of county board to contract 

for expert appraisal of real estate ___----__-_--_-----_---- 312 
Tax classification and reappraisal committee, county board 

Can Dot-appoint: 2.2... eee een Ie Le val 


COUNTY BOARD OF EQUALIZATION— 
Authority of board to reconvene after Cele to hear 
complaints _-_-_ ay 
Authority to delay m: ig 
Duties do not cause increase of commissioner’s or super- 


Visors! Statutory Salary 225-- 02 en eee eee 517 
Limitation on time to file complaint on valuation of personal 
property with board of equalization _____-_-----_---------- 484 
Notice to property owners on complaint to increase assessed 
‘valuation’, 22> 20-2 Se ee ee rt ee na sensn = 540 
COUNTY BUDGET ACT— 
Cash balances reduce tax levy -2-— os as = en 46 
Disability of county officer, emergency appropriation for 
unanticipated requirements ~---------------------------.- 126 
COUNTY CLERK— 
Authority to enlarge canvassing board __-----_----_----------- 79 
Mileage expense, authority to claim mileage from home to 
C01 Cc: Se ip PSR ener Pa. 1: aA eee ae ey 358 


COUNTY HOSPITAL— 
Approved by electors, must county board proceed with bond 
gale: for-consiruction inset see sb ont snselakeesdasoceee 99 
Bond issue for hospital, authority to use for an addition to 
building. puychaked. W208 5 Sgn tenet 520 
Bond issue inadequate, procedure to raise additional funds __ 291-564 
Constitutional limitation on levy for construction and on levy 


for “maintenance 2ia GMs ont oa ee eee ene 236 
Procedure required to establish the hospital, proper group 

to purchase or construct the hospital --.-_--------------- 807 
Public hearing on provisions showing construction program, 

notice of hearing given, L. B. 160 --.--------------------- 442 
Tax levy limitation to pay principal and interest on bond 

issue to construct and equip county hospital ~-_---__ 470-511 


COUNTY JAIL— 
City using jail, share of expense of prisoners limited to 


arrests for violation of city ordinances — 91 
COUNTY JUDGE— 
Fees for determination of heirship proceedings --._------------ 103 
Salary increases not operative until time specified in Act, 
DiS Bin AlO" cate eaten ae Spee ban nee s tape oma 370 


COUNTY MAIL ROUTE ROADS— 


Allowable allocation of funds for improvement of rural and 

star mail routes 
Amount of mail road fund to repair bridges -_ 
Authority of county board on its own motion to submit for 

vote for improvements - 
Authority of county to cooperat g 

tion of mail route road within city Tits 
Counties duty to build or maintain bridges on an abandoned 

State NIGhWBY. ~ on moot anon nenrsus sche ocoeeenenge races: 322 
County mail route graveling tax, votes required to approve 

proposition . ~-- no-one enemies ppdonsacdode utes ete ss. 528 
Dragging and maintenance, incident to and a part of the 

improvement of .mail route roads ~..--------------------- 495 
Election on improvement mill levy, proportion of vote in 

favor required) = sc5- accel he ee ee Ae On, 492 
Improvement districts, five mill limitation, constitutionality 

of L, Be 196 —-- 
Improvements to be 

TRCN Bi a ela ee enna ato no ep nen sane Mem er cas 
Jurisdiction and obligation of county and township to work 

pact Fd ee eae Sicha, 2 pe an > NS Rh ee a PE A 305 
Road machinery and equipment, authority to purchase and 

limitations on use of such machinery ~_------------------ 855 
Road work being done by “other than county forces” is 

subject to competitive bidding ~----.__----_---_-__---_____ 648 
Rural and star mail routes duty of counties to repair roads, 

including graveling order of improvement ~__--..-__-_---_ 367 
Special annual levy, election proposal state levy in excess of 

constitutional limit ~~ 


COUNTY ORGANIZATION— 
County redistricting, areas equal in size but population vary- 


ing, legality of non-equal division of population __________ 56 
County seat removal election, authority county clerk to 
QNIATHO CANVASSING HOST eee oa sas sa mene entmowntnidaow 719 
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‘COUNTY POOR FARM— 
County authorized to sell at general election in 1944, 
legality of sale at present time --------_------------_---- 699 
Procedure for sale when cost to county was in excess of 
$3,000.00 
Procedure, method, notice, election to sell real estate __ 
Sale of county poor farm, special election, requirements and 
PYOCHUTO. fot Soernate seen eee Rete cece omen aen 81 


COUNTY SHERIFF— 
Incapacitated because of injury—county board should au- 
thorize appointment of deputy 
Jailer fees, when sheriff entitled to fees _ 
Mileage charged in handling distress warrants -_ 
Mileage expense outstate trip, no requirement sheriff own 


Velbicle Us0d sete ee he ae ne 341 
Mileage fees not authorized for transporting inmates of state 

institations = 12 Sanat aeraee 32 
Salary Class I County, authority of board to increase salary --.. 250 
Salary Class II County, authority of board to increase 

salary --- bs 
Sheriff as chi 

Miabred ra 52h * Sere ee eee eeemEt ate tale 57 
Vacancy—county board to make appointment to fill vacancy 

Tntil next general (sisehon’ 22.65. o eee ee 581 


COUNTY SUPERINTENDENT— 
Eligibility of nonresident to be appointed, legality of acts 
of a nonresident if appointed 
Record books furnished to school officers of county -_ 
Vacancy, county board to make appointment to fill vacancy 
‘yitil NekG weMern! .ClCChlON es een ee 581 


COUNTY SURVEYOR— 


Allowance for use of instruments 45 
Fees and mileage charges must be accounted for to county — ae 
5 


Per Diem compensation 


COUNTY TAX APPRAISAL BOARD— 
County board’s authority to contract for expert appraisal of 
real estate 
Office, equipment and supplies furnished by county -_ 
Report of board, partial classification and appraisa 
propetty ior county ss ust. eee ea eee eee 544 


COUNTY TREASURER— 
Authority of county treasurer to question adequacy of dis- 
trict treasurer’s bond after fixed by district board ---_---- 643 
Bond, authority of county board to contract for additional 
surety when conditions so warrant __ 
Deputy’s salary, authority to increase 
county board 
Disbursing agent for fire protection rural district _ ae 
Drawing checks to himself on county funds, authority of bank 
to refuse to honor such checks ___------------------------- 124 
Duty of county treasurer to furnish to county assessor list of 
new automobiles registered from April to July ----. 
Fee for collection of city taxes before remitting to city = 
Liability for paying bond of indebtedness beyond due date ~-_-_- 15 


715 


School district bond not presented, county treasurer not 
authorized to transfer sinking funds until bond paid or 


barred by statute of limitations -----.----------_--------- 244 
Vacancy in office due to death, term of holding office by 

APNOINLle 52. tee ee ene atone 60 
Weed eradication districts, collection charges upon assess- 

ment payments. set. sas oe ooh econ aoewecece 545 


COURT COSTS— 

Fines and costs in criminal case, question of revivor, effect 

of statute of limitations, dormancy statutes, does money 

belong to school funds or revenue ------------------------ 684 
United States a party in actions, file papers but no 

ehargves- permitted tse. sooo ath eee od oe eae eneeee 148 
Workmen’s Compensation Court, procedure in handling pay- 

ment of costs for bill of exceptions _--------------------- 243 


COURT HOUSE— 


Building project, method of raising funds ---------------------- 37 
Construction bonds, exceeding five mill limitation by vote of 

people 
Limitations on costs of construction of court house 
Remodeling, advertising for bids 


COURT OF INDUSTRIAL RELATIONS— 
Jurisdiction of proposed strike involving public utility ---.---- 386 


COURTS— 


Court of tax appeals with state officers as members, tax ap- 
praisal boards in counties, construction and constitu- 


tonslity ol dBi abl. 2 ona Ron te ea 68 
Jurisdiction of Juvenile Court to hear petition to remove 
child during pendency of petition for adoption ----_-___-__ 693 
CREAMERIES— 


Cream buying stations, transportation payment in addition to 
posted price 
Premium gift as an inducement to secure business ___ 


CRIMINAL LAW AND PROCEDURE— 


Conditional sale contract, criminal liability of vendee to 

sell property without consent of vendor ~-----------__---- 559 
False pretenses, constitutionality of amendment, promise of 

future action without present intention to complete 


aes 50 
p ‘itne: 
found: “guilty ‘of eassnalt ye 3 en as ns aac 29 
Illegal possession of intoxicating liquor, disposition of 
liquor after fine upon guilty plea _____---________________ 52 
CROSSINGS— 


Railway Commission’s jurisdiction over railroads in reference 
grade crossings 


CULVERTS— 
Culvert for private driveway, county not obligated to build, 
maintain or nepaiiy <2 ne eh re ee 506 
Purchase or construction of bridges and culverts, construc- 
tion of legislative bill as to constitutionality _.........____ 33 


—T14— 


D 


DELEGATES— 
Endorsing candidates for delegates to national and district 
conventions . <= <s28eepe en ance ieee an ean enacts 220 


DELINQUENT TAXES— 


Collection by garnishment when distress warrant can not be 
Berved siesta 3) ie ce ee te 509 
Fire hazardous building, authority of fire marshal to order 


removal before taxes paid 718 
Publishing delinquent personal property tax list __ 84 
Publication of delinquent personal taxes must be in legal 

NEOWSPADEY | pa os ae een oes a — Saa ee eee se bedoes 241 
Publication of list of delinquent personal taxes, construction 

of ‘word “curreneé!), Liss. 94icreeeeten 6 - on etc ccen one 255 
Striking delinquent taxes from list before expiration of two 

years, number of distress warrants to issue -------------- 197 

DENTISTRY— 
Corporation practicing, licensed dentists being the incor- 

poreters a 2.5. _.5 2555 aS = a romeo neenecenne 153 


DEPENDENT CHILDREN— 
Aid, authority of Board of Control to adopt scale of pay- 
ments, effect on county assistance committees, L. B. 543 __-_ 188 
Child desertion and non-support, venue for prosecution of 
father offender and where institution of proceedings 


shouldbe Had. u... 222 ecole ews 53 
Commitment of dependent and neglected children—direct 
to -the ‘institution — 2-22-22 ees 2 sae 48 


Federal aid, authority of Board of Control as administrative 
agency of state assistance, L. B. 543 ___ 
Legal settlement as affecting assistance 


DISTRICT COURT— 
Court room, control rests exclusively with District Court 
DUAR scewacka) aac ccesee~ Seana eee ene cecawenewn 636 
Fees and costs, actions wherein the United States is a party, 
file papers but no charges against United States ___ 
Transcript of judgment from County Court or Justi 


Peace Court not entered on record while appeal pending -_-. 451 
Transcript of proceedings, authority to substitute mechanical 
recordings for written transcripts of the records _--------- 463 


DISTRICT COURT CLERK— 
Duties as members of Board of Mental Health, fee can not 


be tetained~ 22.h2.2<s22nceeenesendeeeeeosenssueeeubee noe 419 
DISTRICT COURT REPORTER— 
Practice law in courts outside his district --._---------------_ 276 


DISTRICT JUDGES— 
Judge, to jurisdictionally act for judge in another district, 
must transact business of the court within the district 
Salaries, effective date of raises 
DISTRICTS—Counties— 
Redistricting and changing boundaries of the commissioner 
Cah ie eats ee a a os et eS Se ies 34 


DISTRESS WARRANTS— 
Delinquent taxes, striking from tax list before expiration 
of two years, number of distress warrants to issue -_ 
Mileage charged in handling distress warrants 
DRAINAGE DISTRICTS— 
Bridges across drainage ditches, liability of county, drainage 


district, or land owners for cost ~.----------------_----- 105 
Bridges, duty of drainage district to construct bridges and 
approaches when ditch crosses highway ~----------------- 171 
State owned lands, liability for assessments levied for 
drainage __ 


DRIVER’S LICENSE— 
Drunk or drug driving, power of director after conviction to 
suspend license when court decree does not mention 
suspension 
Minor’s auto driver’s permit, usable in another county 
Motor scooter operators not required to be licensed __ 
Operator’s license not required to operate tractor -__-_ 


E 
ELECTIONS— 
Bond election, school district, persons temporarily transferred, 
elipibilityto *yote. pase —-— 2 ne a cee lk 571 
County mail route graveling tax, votes required to approve 
proposition ___ 


County mail route r 
proposition of vote required 
Electric power plant sale by city or village, kind of election to 


Submit proposipioni = aa ae ce 241 
Extra pay for overtime for officers of election and counting 
0) (epee aa - <n a ae | A § Ae Re a 504 


Initiative and referendum elections, qualifications of petition- 
ers as to being qualified voter __----__ 

Registrant giving exact information as to gf 

Tie vote, procedure for deciding in school district board elec- 


tion 
Voter’s right to use printed sticker in lieu of usual method 
of write in for name not on ballot —- 


EMPLOYMENT AGENCIES— 
Branch agency requires separate license ---------------------- 387 
Company securing labor service for householders required to 
be: licensed sa, a aseceecnsomamternkaesoseweantomeans 215-245 


ENGINEER— 


County board’s authority to employ and fix compensation for 
engineer to aid county highway commissioner ~__----------- 216 


ESTATES— 
Determining tax when wife is willed life estate which is less 
than statutory one-third and which would be exempt -_----__ 50 
Duty of County Judge to collect recording fee and file decree 
of distribution with Register of Deeds __ 
Liability for taxes on personal property held b; 
April 1 but distributed before levy on tax books 
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Taxes on money distributed to heirs just prior to April 1, 
vesting of title to personalty immediately __--____--__------ 820 
Uniform Reciprocal Transfer Tax Act, authority of State Tax 
Commissioner to consent to transfer of stock certificates 
not taxable 2- eso eee ere FT Bil 
U. S. defense bonds issued in coownership form, decedent’s 
interest taxable 


FAIR ASSOCIATIONS— 
State Racing Commission funds, allocation discretionary with 


county: board. —.-. 282. 2 Beer SE es 391 
FEDERAL HOUSING PROJECTS— 
Jurisdiction over residents of Ordville _-_-._------------------- 607 


FEEBLE-MINDED— 

Care in interim before admission to state home, obligation of 
various parties 

Commitment of persons, direct to an institution __ 

Committed to private institution by county judge, jurisdiction 
to release patient to home of parents ___ 

Responsibility for care of patient transferr 
institution’!'S2.. hts on ee es es ese oat 

State is without responsibility for care of patients until date 
of admission to state home _____.-_-21--------1----------- 336 


FEES— 


Attorney’s fees allowed by court in county tax foreclosure 

CaseS 2-22 ee ee ae Se 
County judge’s fees for determination of heirship proceedings 
County surveyor fees accounted for to county __--------_------- 
Decedent’s estate, duty of county judge to collect recording 

fee and file final decree of distribution with Register of 

Deeds _-. 
District court 

of Board of Mental Health 
Fee for birth record search and for certified copy when cer- 

tificate filed 5 |. Sos ene eet coe Seta aes 851 
Fee to county treasurer for collection of city taxes before re- 


mitting to city 252 
Inheritance tax appraiser’s fees _ - 315 
Jailer fees, when sheriff not entitled to fees earned — 19 


Marginal release of mortgages, proper charge by Register 

of Deeds seat. ioe apts eit so SSE oe 89 
Police judge’s authority to retain fees paid in state complaint 

cases, ordinance requires fees to be paid to city ___ 
Proof of publication of incorporation notice, no fees 

charged us2tObtW oi 260 aiiwese! gee te es 
Reciprocal insurance exchanges, taxes and fees to be paid 

by acting attorneys in fact 


Slaughterhouse license, fee collected when license issued __ 390 
Subpoenaed witness fees and expenses when defendant found 

Sullty of assault)... s.r eS 29 
United States a party in actions, file papers but no charges 

for fees against the United States __.-_-----_.--_--------- 143 
Vital Statistics Bureau, fee for correction of erroneous or in- 

complete certificates of delayed birth registration --__--__-- 499 
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FINES— 
Fines and costs in criminal case, question of revivor, effect 
of statute of limitations, dormancy statute, does money 


belong to school funds or revenue --_-_------------------- 684 
Justice of peace cases involving violation of city ordinances, 
allocation and distribution __------------------------------ 142 


FIRE DEPARTMENT— 
Authority for volunteer firemen to use sirens and front red 
warning lights on their own cars when on fire duty ~---_- 681 
Duties and liabilities of firemen responding to alarm, speed- 
ing on highways; duties and liabilities of drivers of other 


vehicles to fire department vehicles __________-------_---_- 547 
Firemen’s pensions, L. B. 184, constitutionality of the amend- 

MONG anos ante sae en one tte ote ecko 129 
Volunteer fire department members not eligible to member- 

ship in. retirementisystem —..-2-.-----— 2 = -2 552-5 527 


FIRE MARSHAL— 


Authority of legislature to compel state fire marshal to adopt 
rules in conformity to code of a private national organi- 


CRRIONN os 52a eX hole es e ee eG at Ree eee. 17 
Concurrent jurisdiction of state fire marshal and railway 

commission on railroad property -------------------------- 639 
Fire hazardous building, authority to order removal before 

delinquent taxes paid —....--=+222-<==-=-24s---.2---25 18 
Jurisdiction to make and enforce regulations for tank wagons 

and transports carrying liquified petroleum gases _---__---- 376 


FIRE PROTECTION DISTRICTS (RURAL)— 
Borrowing money within limits 
Fire barn, method to raise funds to erect building 
Maximum tax levy is % mill 
Organization petition requires sixty per cent of taxpayers and 

majority of electors 2..22--3--so os ect oe 
Treasurer of district or county to be disbursing agent __ 
Voters in district, method of determining number and what 

Constitutes a taxpayer ...--csteGh oooh ce eek, 586 


FOODS— 
Adulteration, ground beef containing percentage of sodium 
sulphite displayed for sale with card attached showing 
TAG cosa Adee tie eo eee See Bey ae aN 135 
4-H CLUB SHOWS— 
State Racing Commission funds, allocation discretionary with 
colntity beandreeN sia cee ees ec ose cei ht 391 
FRANCHISE TAX— 
Oil pipe line operating through but no deliveries in state, 
subject to tax __ 


FRATERNAL ORGANIZATIONS— 


Tax exempt property, using part for commercial purposes —~_---- 28 
FUNDS— : 
Authority to use funds before being appropriated in budget __-_ 46 


Bond sinking funds, county treasurer not authorized to trans- 
fer until outstanding bond paid or barred by statute of 
Tintitabione’ 222 SoS sai ce See ey Oe Ae ae ae ee a 244 


Bridge funds to riprap river bank to protect bridge -_ 
Condemnation Proceedings, authority of county to collec 

money paid to county judge and unclaimed for ten years __-_ 671 
County budget act, disability of county officer, emergency 

appropriation for unanticipated requirements —---__------- 126 
County funds for continuance or support of Agricultural Ex- 

tension and Farm Bureau 2-225 aetee- 2-22 ene as se 569 
County machinery rental to farmers, allocation of funds from 

income 
County mail route fund to be used to repair bridges - 
County road funds, sources and possibilities of consolidating 

these funds, proper allocation among road districts --__-_--- 566 
County Treasurer drawing checks to himself on county funds, 

authority of bank to refuse to honor such checks -__-- 
Court House—method of raising funds for construction _ 
Court House—limitations on cost of construction 
Delinquent tax sinking fund, disposition of balances by county 


TYOASUTCI 5.55 - eee ee ee eae aoa 524 
Investment of public funds; bonds of International Bank for 
Reconstruction and Development -------------------------- 400 


Military Department construction program, funds for archi 
tectural service in drawing plans __ 
Nebraska Resources Division, method to p 
corporate or individual gifts, supplement state appropria- 


GON 2 sate Sm oe ee ee Deer 281 
Roads and Irrigation highway cash fund, authority to use to 

purchase and construct building ---------------_____------ 380 
Sale of poor farm, authority to use funds before appropria- 

tion = 


School di 
can be made 
School district’s authority to invest building fund in govern- 
ment securities 
School districts, registering warrants for current expenses _ 
State institutional and military department building fund, 
money collected not available for expenditures until ap- 
propriated, L. B. 209 -_ 
Veterans County Relief Com: 
operation and budgeting funds 
Veterans county relief fund, authority of soldiers relief com- 
mission to accumulate yearly cash balances for future 
Bt ee ee ee ee ee ee 670 
Weed Eradication District funds, collection charge upon as- 
sessment payments by county treasurer __ 


7 P 


G 


GAME, FORESTATION AND PARKS COMMISSION— 
Sale or disposition of excess property on hand 


GASOLINE TAX— 


Army post exchanges, taxation on sales and use of gasoline _ 
Farm tractor, refunding gas tax depends upon whether trac- 


tor is traction engine and not truck tractor _-----_--------- 453 
Jeeps are motor vehicles, not entitled to refund even though 

used exclusively for farm work ~_------_--------_--------- 242 
Propane fuel not subject to regular gas tax, motor vehicle 

using propane subject to equalization fee __-_-_---_-----__-- 168 


—Ti9— 


GIFTS— 
Gift funds, purposes for which funds may be used by the 


Nebraska Public Library Commission --------------------- 394 
Gifts to Nebraska Resources Division, method to make use, 
supplement state appropriation -_------------------------ 281 
GOVERNOR— 


Budget measure to legislature, time when incoming governor 
may deliver a supplementary message __ 
Prisoner’s reprieve, authority of governor 
pardons to issue reprieves 
Salary, effective date of raises in salary —_ 


GRAIN WAREHOUSES— 
Receipt form to be issued by state-licensed warehouseman— 
insurance carried for full value of property stored ~------- 610 


H 


HEALTH DEPARTMENT— 
Authority to act as official state water pollution agency ----__ 611 
Quarantine of persons imposed by county, responsibility 

for paying doctor’s fee for determining whether pa- 
tient entitled to-release -..---------------------------_--_ 676 
HOSPITALS AND NURSING HOMES— 
Nursing, Boarding and Maternity Homes, licensing and regu- 
lations, L. B. 250 
Orthopedic patients, admission and classification __ 


I 


INDUSTRIAL LOAN AND INVESTMENT COMPANIES— 
Legal loan limit when guaranteed by federal housing au- 
thority, sccessibses eesti e ee 42 


INDUSTRIAL SCHOOL— 
Jurisdiction of court to commit child over eighteen, refusal 


of admission by superintendent ~----------------------- 35 
INHERITANCE TAX— 
Bequest to brother’s wife, rate applicable _---_------L--__----__ 688 


Death of heir before administration of estate, deductions 
for inheritance tax purposes 
Exemption of legacy of $20,000.00 to a church _ 
Grandson’s exemption—is a lineal descendant _ 
Inheritance in bonds, redeemed in cash and reinvested, 
authority to allow exemption --_ 
Inheritance tax appraiser’s fees _-__ 
Legatee deceased, tax rate based on legatee brother or 
nieces who take from their father --_-___-_--_----__-----_ 85 
Uniform Reciprocal Transfer Tax Act, authority of State Tax 
Commissioner to consent to transfer of stock certificates 


nob taxabler ae Wess 2 ea ee nee ee ee 511 
U. S. defense bonds issued in co-ownership form, decedent’s 

Anterest taxaNG ws Ao se a een ea oe ec 551 
Widow’s exemption, method and order and entitled to 

homesteads sees eee eee eee nee ete ees see 583 


INSPECTION— 
Authority of state boiler inspector to accept reports from 


OUNEr  MSPCCtOlS =~ 5 heeds =e manne oat 23 
INSURANCE— 
County’s automotive equipment, authority to procure lia- 
bility and property insurance. ~222--=.-2.=.---------.-.. 459 
Grain warehouses—insurance carried to cover full value of 
property stored ~----__-~--~---------~-----=-----=------- 610 


Group insurance plan for state employees, legality of volun- 
tary authorization to withhold sum for premiums, 
effect as assignment of wages -_ 

Insurance policies, length of time old p 


tained: before. disposal 5..-2- 3-3. -aectenisek sac eecn oe 655 
Legality for elected county official to solicit and sell county 

and officers insurance and bonding contracts ---..--------- 513 
Liability insurance on school busses, authority for school 

district to purchase insurance ~--------------------------- 326 


INSURANCE COMPANIES— 


Assessment hail associations, construction of prorating 
statutes in event of excessive losses as affecting pro- 
ration of expenses, salaries and commissions 

Casualty company bond must be signed by resident agent — 

Casualty company, legality of taxing same as a surety 
company, whether membership fees can also be taxed -___ 284 

Domestic life and accident companies, tax on premiums 
from outstate policy holders when company not licensed 


to-do: business i202 otc Ase oe eee es 288 
Fire insurance company (foreign), authority to write plate 
glass vand.“burglary “insurance )< 22-2222 2 5 93 


Foreign company, taxes on stock held by resident share- 
holders, excise tax on company for doing business in 


Nebraska -- 
Reciprocal insurai y y 

of members over and ebete initial premium or deposit _-__ 433 
Reciprocal insurance exchanges, authority to write or place 

insurance policies except through licensed agents —-______ 398 
Reciprocal insurance exchanges, taxes and fees to be paid by 

acting attormieysiin fact =.= se ess 2S ee 675 


INTANGIBLE PROPERTY— 
Amendments to tax at different rates, constitutionality of 
proposed amendments to L. B. 96 --------_---_---_-___-__ 74 
INTANGIBLE TAX— 
Bank deposit of non-resident taxable as intangible “A” 
property) 2-225 ~ S3s aeeh Se pe oes 161 
Domesticated foreign corporation property assessed where 
principal office located ___- 
Mortgage on out-of-state land s 
INTEREST— 


Special assessments due in installments, effect of payment 
of installments before due date ___---_-~-s2------------ 345 
State Bank loans, personal and installment loan act, limit on 
multiple loans and interest rate _-u------__----_--______ 617 


INTOXICATION— 
Drunken driving, prosecution of second offenders, L. B. 162 ____ 256 


—T21— 


INVESTMENTS— 
State funds, legality to invest in bonds of International 
Bank for reconstruction and development ~--------------- 400 


J 


JOINT TENANCY— 
Certificate of title to motor vehicle, procedure for applica- 
tion for title in name of survivor ~--------------------- 601 
JUDGMENTS— 
Fines and costs in criminal case, question of revivor, effect of 
statute of limitations, does money belong to school funds 
or revenue, dormancy statutes, statute of limitation -______- 684 
JURY— 
State employees accept jury fees _____----___--_-_-----_----- 542 


JUSTICE OF PEACE— 
Fines, allocation and distribution, on cases involving viola- 
tion of city ordinances __ 


L 


LABOR— 
Constitutionality of Right-to-work Act, invalidating con- 
tracts, discriminating against non-union employees, 


Liss By OAR) OR Sc A ee Ce oe eee 113 
Disputes in public utilities or government service, Court of 
Industrial Relations, applicability to newspapers ~___----__ 115 
LAND— 
Accretions to surveyed islands property of owner of island ____ 887 
Indian land sold, deed unrecorded, omitted from tax list, 
duty to obtain information of indian land transfers _-_-____ 201 


State owned lands in drainage district, liability for assess- 
ments levied for drainage __ cat 


LEASEHOLDS— 
Tenant’s right to remove improvements built on skids ----_-____ 45 
LEASES— 
Aeronautics Department authority to lease land not in use 
for agricultural purposes: ..-2. 5-5 sn sd seee neue 115 


Assignments—School Land Lease, right of Board of Educa- 
tional Lands and Funds to refuse assignment being 


transferred. iatianprotit .. car oses se nso ee ee 312 
Chadron State Park land, authority of Board of Educational 
Lands and Funds to renew lease at lesser value ___---_-_- 388 


Liquor Licensee’s lease granting option to purchase premises 
does not effect license - 

Liquor Licensee’s lease term 
Conse. Derlody Fe. Sosa oe me 28 a oe 

School land leases—applicant subleasing for high rental, 
procedure to authorize to forfeit lease 

School land leases—Expiration of a renewal lease __ 

School land leases, legislative authority to grant lessee 
absolute right without competitive bid _-_-__._-____..___-___ 27 


—T22— 


School land leases, limitation on number of acres an in- 
dividual: may) leasers-2. laa. ewe cooks nasi 220 
School land leases, provision for renewal of leases for 640 
acres not bounded on two sides by land owned or oper- 


ated by lessee. Se re coc aoa es 651 
School land leases, renewal after expiration and forfeiture 
without competitivesbidding —2-s55.-.>.--<-----.--=.-.-.. 343 
LEGISLATURE— : 
Budget measure—time when incoming Governor may deliver 
a supplementary measure --- 14 
Filling vacancy occurring after pri = 24 
Power of Legislature to designate a member ex-o! 66 
LEGISLATIVE ACTS— 
Bill containing more than one subject and subject being 
clearly expressed. institlesfsis so ae ea 17 
‘Constitutionality of bill containing more than one subject ..._ 17-33 
Court of Tax Appeals with state officers as members, tax 
appraisal board in counties, construction and con- 
stitutionality. of" Ti. Bape, Rerive es ot 68 
Effective date to begin grants under L. B. 543 and L. B. 
544 


Legislation, not uniform to class, is invalid, L. B. 419 _ 
Manner of amending bill to include proposal to amend _-_ 
Tax assessment schedules, constitutionality of amendment 
to require pre-payment fee with filing the schedule _-______ 82 
Tax classification and reappraisal committee, L. B. 92 un- 
constitutional,—creates county office to be filled by 


S@ppOMtNienE ie 2 ee er ee 71 
LICENSES— 
Company securing labor service for householders required 
toy pevihieehted 25 Foes Shs oe eee ee ee 215-245 
Cooperative Credit Associations, license issued by Banking 
Department without charge -_-----_---------------------- 3879 


Dance Halls, Road Houses, Shows and Public Amusements, 
outside city or village limits, authority of county board 


to withhold renewal license _-_-----------------_--------- 555 
Effect of Community Property Law on licensing liquor 
dealers 
Employment ag: 
license 
Livestock sales ring, transfer of partner’s interest in 
partnership does not require cancellation of license ~_____ 410 
Nursing, Boarding and Maternity homes, licensing and 
regulations, 11s. cBi260) e._ saetue sede bebo 337 


Real estate broker, partnerships, associations and corpora- 


tions required to be licensed 9 
Slaughterhouse license, fee collected when license issued __--__ 390 
LIENS— 
Assistance certificate, necessity of acknowledgment to be 
TOCGTUOd: (bi wo oo. see see eee eee ens Be ees 330 
Assistance liens, authority of board to release to permit 
purchase of other real estate ..--_-...--_--.-._--_--__-_. 375 


Assistance Liens’ Claim collectible but not enforceable dur- 
ing life and occupancy of spouse when assets is home- 
stead, statute of limitations not applicable ---------__-___- 584 


—723— 


Assistance liens, effect of transfer of property week before 

assistance award allowed and recipient had reserved 

only “Hife*testaten o/cb ass es ee dc 432 
Assistance liens—Effect when deed of conveyance executed 

not recorded until after death 
Effect on recorded lien by filing claim. in deceased recipien' 5 


Ostate td. 224s cee ek a ee pe naa see 
Effective date of old age assistance lien provisions, L. B. 546 
Foreclosure of liens, parties to action and service of summons --. 406 
Old age assistance lien, fixing amount of lien and date 

it jattachos;- Is. .By othe ss—.. no ssaeeetene ede lep at ooke 449 


Old age assistance lien on estate owned by recipient, 
Advisability of recording certificate, L. B. 546 ------------ 229 


LIQUOR CONTROL COMMISSION— 
Advertising Liquor Prices, feasibility of determining le- 
gality of regulations by declaratory judgment --- 
Authority of inspector of commission to make arrest 
Spbeding «23 -—- ek ee ee oe Ree eset 
Constitutional authority to impound motor vehicle used for 
illegal transportation of liquor ~---._-..-----..2-~...--.. 39 
Dealer’s listing book, authority to regulate a monthly 
retail book for coast to coast service to send distilled 


spirits to consumers in other cities and states ___ 262 
Exterior signs, authority to regulate signs on licens 

Preniisne, 2.1 “tte eae. oie ec ca. Sb Lk 364 
Illegal possession of intoxicating liquor, disposition of 

liquor after fine upon guilty plea ---_-_------__-------__- 52 
License revoked, commission has discretion to refuse re- 

newal. license: » = Se. e. sae oe NS Se 157 


Liquor container regulation, authority of commission to 
prohibit, sale at retail of malt or spirituous liquor 
exeéept.m: original icentainer. .....<2>~- =~ 381 

Liquor Retailers, use of book matches and lead pencils 
as advertising, gift enterprise statute PH 

Power of commission to make rules 

Tax stamps issued in lieu of money for refund, authority. of 
commission 


LIQUOR ELECTIONS— 
Beer license in a municipality, requirements of a remon- 
strance petition and the election --_-_-_-------_---__--_-__ 89 
Petition for election for sale by drink, proper official to 


determine sufficiency of petition — 415 
LIQUOR LICENSES AND SALES— 

Applicant convicted of a felony, if eligible to receive a 

Hieens6 * Sas ete eS serie ee ee ao eek eae 165 
Beer license for off sale in Huskerville, jurisdiction of the 1: 

censes and fees lodged in City of Lincoln ______ -- 658 
Beer license in a municipality, requirements of a 

strance petition and the election 89 
Beer license, issuing more than one license to an applicant 87 


City acquired property by tax foreclosure proceedings, 
liquor license may be approved ~---------_---__--__-_____ 104 
Dealers sales by telephone orders, legality of sale when 
order is paid by purchaser on delivery 424 
Effect of community property law on licensing 222 
Fee for sale of beer (off sale) outside of cities and villages ioe SOL, 


—124— 


License renewed within the prohibited distance from salva- 


tion “aimy headquarters .-2--226e. eee 65 
License to railroads conducting inter-railroad service, license 

to one railroad covers all cars operated in state _-.------- 374 
License revoked, liquor commission has discretion to refuse 

renewal) licénse' i: Ssnuess cog ade eee let 157 
Licensee’s lease granting option to purchase premises does 

not: effect:slicanse aire oo eaten ne 491 
Licensee’s lease terminated before expiration of license period _.. 508 
Liquor or beer licenses, eligibility of member of city council 

or village board, eligibility of spouse of such member ------ 52 
Regulation for manufacturers and distributors, rights of li- 


censees 44 
Restriction as to locality, school do 
schools or schools for instruction in aviation -----_-------- 331 
LIQUOR TAX— : 
Army Post Exchanges, taxation on sales and use of beer ---_ 615 
Liquor stamps issued in lieu of money for refund ~_--_--_____ 167 


LIVESTOCK SALES RING— 
Capital stock transferred, new license for corporation not 
thks pio paisley en aang re = oe Lape bear aoe sae 185 
Transfer of partner’s interest in partnership, does not require 
cancellation of license 
LOAN COMPANIES— 
Small loan companies occupy separate place of business, not 


split loans with other companies ~----------------------- 500 
Small loan law, application for license, time to file ob- 

{GCap denetann sea hbo cine ete ae 801 

LOANS— 

Building and Loan Associations authority to issue and carry 

loans additionally secured by collateral agreements ________ 86 
Legal loan limit when guaranteed by federal housing au- 

WIQELU ss a dont cade ee ene de eduescCnnteenicasanaes 42 


State bank loans, personal and installment loan act, limit 
on multiple loans and interest rate 


LOTTERIES— 
Registering visitor’s name on card drawn by chance, 
Humber WINBADTING. = Jaci ontenter sehen ase ne eos 182 
M 
MACHINERY— 


Counties under 200,000 population, necessity for advertising 
for bids for purchasing road machinery -- 
County machinery rental to farmers 
Road machinery and equipment, authority to purchase from 
County Mail Route Road Funds, limitations on use of 


such machinery. 22. .ce teen bks womeeee tebe bo eek 355 
MEDICAL— 
Allowing payments from assistance fund to osteopaths and 
CASH rae tos. - 5 Oe OOS, Ste AES URESE C5 RE Pe a ane 47 
Amendment to law on basis of medical, surgical and hos- 
PI CARCy teen ans ccna rane iee nd a ease Sohne 47 


Hospital and medical care in addition to assistance grants, 
option of state to contribute pro rata percentage, L. B. ee 
G44. os ee eS eee ee See Se ong 5. 


MENTAL HEALTH— 
County procedure to enforce payment of patient’s mainten- 


ance costs, effect of statute of limitations ________._._____--__ 519 
County’s right to reimbursement for costs of hearing, rela- 

tives to pay maintenance costs ___-..._-_____--------------- 264 
Expense of patients committed to state institutions and 

chaeped bo county sociec sks cee Seta coe cee 623 


Official authorized to bring suit to recover care and main- 
tenance cost -_ 
Patient’s care outsi 


MILEAGE— 

Allowance for mileage to board meetings, inspecting roads 

avid hr wen ts = Sem oe Se Se yee 589 
County Board no authority to allow mileage expense from 

home: to 006? Si on ec pee ena ee eueae Sse ne 358 
County .Commilsaiongrs mileage, construction L. B. 224 and 

. B, 439 _ 

County Commissioners, travel in privately owned cars on 

county business and when directing road work ~-_-----_____ 20 
County sheriff, mileage to be charged in handling distress 

PTA ae oi ee eS 449 


County supervisors’ authority to receive mileage and ex- 
penses when acting as a member of old age assistance 
and welfare board 5. -—.-=~-s--- aks ts oc ce 638 
Fees to County Sheriff not authorized for eraneporeing in- 
mates of state institutions 
Officer not required to own vehicle used to claim 
pense 
When mileage claim barred _- 


MISDEMEANORS— 
Drunken driving, prosecution of second offenders, L. B. 162 ____ 256 


MILITARY DEPARTMENT— 
Building fund for department, money collected not available 


for expenditure until appropriated, L. B. 209 _---__________ 311 
Construction program, funds for architectural service in 
Ce WAN aia es eh Seca enc on ake 448 
MORTGAGES— 
Chattel mortgage advancement clause, effect of lien for addi- 
tional advancements in the future __--___--_-_--_-____--___ 149 


Chattel mortgage on motor vehicle, authority to record de- 
pends whether or not vehicle required to be registered in 


Nebr nghar |santitirea a She Be me aap eee 501 
Register of Deeds proper sharge for marginal release of 
mortgages = 89 


MOTOR SCOOTERS— 


Registration of scooters required, licensing of operators not 
TOQUin td hs oe cae ht Speen ne rite i ae 657 


MOTOR VEHICLES— 
Assessment of cars for new before June 1st ------------------ 396 
Assessment new cars received and sold between March 10th 
and July 1st __ 
Chattel mortgage o: vehicles, auth 
pends whether or not vehicle required to be registered in 


Nebraska; ecto SA eee eee artes Sete eo 501 
Crossings, street car and railway grade, required to stop 

within: city; litaite <2: tenes. eons aoe rer ise ol 554 
Driving while under influence of liquor or drugs—constitu- 

tional authority to cause impounding the car ____----__---- 89 
Drunken driving, prosecution of second offenders, L. B. 162 ____ 256 


Fire Department Vehicles speeding, duties and liabilities of 
firemen responding to alarm; duties and liabilities of 
drivers of other wehiclta to fire department vehicles 

Flares for use when stopping at night on highway 

Impounding vehicle for reckless driving, manner of amending 
bill to include proposal to amend -----__---------_--------- 101 

Jeeps are motor vehicles, not entitled to tax refund even 
though used exclusively for farm work _____--------------- 

License required to sell new or used motor vehicles, L. B. 419 _ 

Minor’s auto driver’s permit, usable in another county 

Motor cranes, self-propelled statutory regulations for regis- 
tration, license and fees, ati a ies en oe Ps 525 

Motor vehicles acquired between April and July, statutory re- 
quirement that assessor list same, county treasurer fur- 
nish list of new automobiles registered __ 

Moving farm machinery in tandem conside ‘p 
moving, excepted from being licensed and registered 

Propane fuel not subject to regular gas tax, motor vehicle 
using propane subject to equalization fee 

Taxability of automobiles furnished to disabled veterans _ 


MOTOR VEHICLE DIVISION— 

Drug or drunk driving, power of director after conviction to 
suspend license when court decree does not mention sus- 
pension 

Motor Vehicle Director, safety responsibility act, delegating 
judicial tanation, tordirector\ ss. — so oe 55 


MOTOR VEHICLE FUELS— 
Pipe line terminals, authority of division to seal tanks and 


ISSUC"CORDHICRLCS - Conon eae eee eee en nce 148 
Power of inspector, driver or employee to break and remove 
SOHIS. wep aes ee a ee a ar 148 


Propane not subject to regular gas tax, motor vehicle subject 
to equalization fee 
Transporter of fuels—deliver only to designated place _- 


MOTOR VEHICLE LICENSES AND REGISTRATION— 
Farmer, owner of gravel pit, operates gravel trucks for con- 
struction projects, type of license necessary —_- 
Motor Carrier Act—transporting teachers and pupils. 
to persons using own car, school districts operating bus, 


when certificate of convenience required ___---_-------- 160-177 
Motor cranes, self-propelled, statutory regulations for regis- 

tration, license and fees -_-.. 22 a te 525 
Motor dealer license, authority to use dealer’s plates on com- 

Me@iCial Gas “teuUCks orien oe ea nn ctr eed 95 


Moving farm machinery in tandem considered temporary 
moving, excepted from being licensed and registered 
Pole Trailers, licensing as commercial trailers 
Prosecution for violation of operating truck outside the limits 
of license_classification =. _-24-2225_<—_[si——3.-=--=-22-- 
Public Power District of Omaha, liability for registration as 
distinguished from a tax on each of its motor vehicles __ 
Registration and license plates for trailers 
Registration and use of farm or commercial plates, distinc- 
tion between truck tractors and tractor engines __-..------- 
Registration certificate, necessity of first paying all taxes 
against vehicle 
Registration fees for trailers carrying in excess of 3,000 
pounds, farm or local operation _-------------------------- 
Registration plates, trucks and trailers—number, class and 
carrying capacity«in' tons 22.2 #eitsi~_- 232i aes 
Suspension and pick-up orders issued, authority of peace 
officer to seize and remove plates ----_-_--------_--------- 


MOTOR VEHICLE TAXES— 


Military service, tax liability at permanent residence 
Vehicle registration certificate issued when all taxes paid __. 


MUNICIPAL RETIREMENT SYSTEM— 


Authority to pay for employment services at request of 
League of Nebraska Municipalities __.__----_----__-_-----_- 
Construction of prior service, continuous service, probation- 
ary period, and employee -_-------------------- 
Elective officers not included in retirement system _ 
Participant required to be employed for year to be eligible _ 
Prior service credit for rate of annuity when an employe 
is 65 when city became a member -___---_---------________ 
Total and permanent disability, construction of law regarding 
years of service in relation to retirement __--------________ 
Volunteer Fire Department members not eligible to member- 
ship in retirement system —......---.=..---_---...-_------ 


MUNICIPALITIES— 


Authority of city and county within three mile area, stand- 
ards and regulations that govern; authority to grant per- 
mites and COSC TOES <0: panne spenmeenemenenassoaa pou se 

Distribution lines purchased from Public Power District, pay- 
STEN CL gh 1 hh Cie a en rns Seated lt ald a 

Electric power plant sale by city, kind of election to submit 
proposition 

Municipally owned waterworks, procedure for extension __ 


N 


NATIONAL GUARD— 


Armories, authority of city to condemn site for erection of 
armory: within limitations: o2_ 0-22-44 2-2 belt 


NEBRASKA HISTORICAL SOCIETY— 


County Public Records to be destroyed, notify Historical So- 
ciety 
Dispose of surplus records, legislative authority required __ 


—728— 


NEBRASKA PUBLIC LIBRARY COMMISSION— 
Gift funds, purposes for which funds may be used by the 


COMMISSION Scan ot nn ea pean enon, 894 
NEBRASKA RESOURCES DIVISION— 
Gifts, method to make use, supplement state appropriation __--__ 281 


NEBRASKA STATE RAILWAY COMMISSION— 


Authority to approve plans of public power district for con- 
structing transmission line unless plans are prepared 
or approved by registered professional engineer __ 

Concurrent jurisdiction of state fire marshal and rai 
commission on railroad property ~-----------------------_ 639 

Furnishing town water, not common carrier, Railway Com- 
mission no jurisdiction 

Jurisdiction over railroads in reference to grade crossings ___-_- 290 

Normal School student-pay-fare bus service, whether school 
is common, contract or private carrier—jurisdiction of 


Railway ‘Commissi¢n 025222 5- se oe emo oS 94 
Railroad’s reflex lense signals installed under regulations 
prescribed by the Railway Commission ----------------_--_ 802 
NEWSPAPERS— 


General circulation requirements _ 
Legal status when suspended for 
NOME? Sah ole lh ale ners eee eee ee EN ns 

Newspaper printed in one county not official legal paper for 
legal publications of another county __--------_-_-_-__-__-- 614 


NORMAL SCHOOLS— 
Authority and procedure for board to arrange for emergency 
construction by bid on cost-plus basis, or when no bids 


received: S223. --c al oe Se eee en 147 
Granting degrees in liberal arts, course of study must follow 

definite standards! 22= ccs 22. Siete oe ss 248 
State Normal Schools maintaining public high school entitled 

to free high school tuition from rural students ____________ A471 


Student-pay-fare bus service, whether school is common, con- 
tract or private carrier—jurisdiction of Railway Com- 
Mission ies Zhu eo a eer nee YS! SOU Se 94 


NOTARY PUBLIC— 
Authority of shareholder to take acknowledgments on instru- 


ments when association is a party ------------------------ 3865 
NOVELTIES— 
Manufacture and disposal of novelties at penitentiary __________ 4 
NURSES— 
Training requirements, considering part-time work in out- 
Statersehools -22itss4aseen et ee re ee ee ee 227 
0) 
ORGANIZATIONS— 
Boy Scout Organizations, authority to solicit funds without 
soliciting certificntera 27 te eee eet 409-414 
Solicitations, when certificate required by organizations, 
Di Be A00 ao 3 os Seen oe ee ate et 280 


OCCUPATION TAX— 
Railroads incorporated in foreign state __ 


P 


PARI MUTUEL— 
State Racing Commission funds, allocation discretionary 


with county bostd tt 22-2. scabies 2 -ol te hoe 391 
PENITENTIARY— 
Female with previous criminal record sentenced to peni- 
tentiary --- 446 


Manufacture and disposal of novelties ~_ 
School instruction, responsibilities of state superintendent 
Warden removed for official misconduct ~-__------------------ 


PENSIONS— 
Firemen’s pension, L. B. 184, constitutionality of the 
amendment. <i eS oct re eee 129 


PERSONAL TAXES— 
Airplanes assessed for taxation at situs of property -----_---- 134 
Authority to collect tax before due if owner moving out of 
State: cen eee pee ee Sc eee ees eeS 509 
Collection of delinquent taxes by garnishment when distress 
warrant can not be served __ 
Decedent’s estate, liability for 
erty held by administrator April 1st, but distributed 


before levy én itax? books... Ss5 osu eee a eek 120 
Delinquent taxes, publication of list, construction of word 

OUBTONG ace eS RR no i ee ep fy 255 
Delinquent taxes, striking from tax list before expiration 

of two years, number of distress warrants to issue ______ 197 


Limitation on time to file complaint on valuation with county 
board of equalization =-..----2s923)32 ~~ nessk ees 

Military service, tax liability at permanent residence _ 

Procedure to allow refund when new property acquired with 
money or property assessed prior to March 10th _ 

Publishing delinquent personal tax list 

State officers personal property assessments, permanent 
residence for taxation purposes —___ 


PETITIONS— 
Affidavit of circulator of primary election petition not 
BeGuived: atl oreN Ae Ae brie 4, SPR a Se I ods 866 
Authority of petitioners for annexation of territory to with- 
draw names by written request before action is taken by 


county superintendent .__.-.....--------2---4.------_L.__ 684 
Fire protection rural district, organization petition re- 

quires sixty percent of taxpayers, majority of electors ____ 567 
Initiative and referendum elections, qualifications of peti- 

tioners as to being qualified voter _---__________________ 283 
Reclamation districts, determining sufficiency of organiza- 

tion, qualification(.0f signers <2 22.02 ot 872 


PHYSICALLY HANDICAPPED CHILDREN— 


Grants from private organizations and contract to use funds, 
authority of state superintendent of schools _-___-________ 334 


—730— 


Visual handicap, duty of Board of Control to provide edu- 
cational: ‘opportinities. i. Ser er oes 417 


POLICE JUDGE— 
Authority to retain fees paid in state complaint cases, or- 


dinance requires fees to be paid to city _---------------__-- 667 
POLL TAXES— 
Exemptions do not include member of religious organization __-_ 661 
Veterans exempt, construction of pensioners, disabled and 
invalids S52. 2 Nene ceo t neti eee eee ea tat 346 


PRE-PRIMARY CONVENTIONS— 
Endorsing candidates for delegates to national and district 


conventions: 3.-cLteen. S22 cnleaa sie sae a ass 220 
PRISONERS— 
Authority of Governor and Board of Pardons to issue re- 
Wrieves! tele Aw bas FS eat eae ee oats TN ee) 654. 
Good time allowable when employed in public work outside 
of menifentiany 2 J2oN lise 22-5) ees eas SE! 548 


Good time allowance, authority of warden to forfeit and 
restore, percentage of forfeited time which may be 
restored __- 

Injuries sustain gz 4 
bility of construction company under Workmen’s Com- 


pensation Law or in action maintained by prisoner ---_-_-- 522 
Law practicing, inmates of penitentiary preparing legal 
documents, necessity to be licensed ~-----------_----_-___ 63. 
Life Imprisonment commuted to term of years, effect on 
statutory diminution of sentence ___-----_------------__- 415. 
PROSECUTION— 


Checking against insufficient bank funds, maker executes 
check in one county and mails to payer in another coun- 
ty, where prosecution is brought -----------------------__- 18 


PUBLIC AMUSEMENTS— 
Dance halls, road houses, shows and public amusements, 
outside tity or village limits, authority of county board 
to withhold renewal license ----__-__--------------------- 555 


PUBLIC HEALTH— 
Quarantine of a person imposed by county, responsibility 
for paying doctor’s fee for determining whether patient 
is‘entitled:to release Ss 7aee coe as sau se cs 676 


PUBLIC OFFICERS— 
Duties not conflicting or incompatible, may be appointed 

to other positions 
Removal of warden for official misconduct ~~ 


PUBLIC POWER DISTRICTS— 


Bids for supplies, bond of an out-state casualty insurance 
company signed by resident agent __ 
Electric power plant sale by city or village, 


to,, Submit. “proposition 2s2aseau eso eae Oe ee 241 
Municipality purchasing distribution lines from district, pay- 
ment.in, lieu of. taxes-.1.. 22s. steee soca ele ok 296 


Nebraska Railway Commission’s authority to approve plans 
of district for constructing transmission line unless plans 
are prepared or approved by registered professional en- 


PINCOE oa a ee ee te et oe ee 662 
Public electric plant, sale by village without financial condi- 
tion statement effect on legality of transfer _____-__----__ 360 


Public Power District of Omaha, liability for registration 
as distinguished from a tax on each of its motor 
vehicles: ois4ncacbenSs--uc- 

PUBLIC PROPERTY— 
Sale or disposition of excess property on hand ~__------------- 40 


PUBLIC RECORDS— 
Before destroying—notification to Nebraska Historical So- 


OEY ane oe enact eae eca bn son ashe aweouenadeae 16 
PUBLICATION— 
Claims and proceedings of school board necessary to publish 
teachers salaries ---_------ ee ee aan ye eee 281 
Delinquent personal property tax, publication must be legal 
Newspaper |) sub es Gese. Ln ee Se te A 241 
Delinquent personal tax list, construction of word “current”, 
hs: ae eel tec nn Wns OU ne pe ee 255 
School districts publishing annual estimates, claims and 
proceedings: /.¢3- -aasaee ssoeseus See ocelot ee 373 
R 
RAILROADS— 


Concurrent jurisdiction of state fire marshal and railway 
commission on property for fire prevention 
Corporations organized in another state, qualifying 
operating within Nebraska; annual reports and occupa- 
tion-tax ees... aa ee A an ee 573 
Railway Commission’s jurisdiction over railroads in reference 
to grade crossings _ 
Reflex lense signals ___ 


REAL ESTATE— 
Board of Control, rental of land for agricultural purposes on 


a@oshare: crop: basis! 2-222 -2U2.2onk Se 102 
City acquired property by tax foreclosure proceedings, 
liquor license may be approved ~-----------------____-- 104 


Deeded to state subject to life estate, grantor dies, property 
tax exempt 
Indian land sold, deed 


duty to obtain inforination of Tadiatl land transfers __-_ 121-201 
Joint real estate owners are resident freeholders in road 

district. -<2--— 32h os eer a ce a, 140 
Property omitted from tax rolls, procedure to get property 

back. sco eet eR TD See hoe 164 
Tax appraisal boards, authority of county board to contract 

for expert appraisal of real estate __-----_--___._________ 313 
Tax exempt property, fraternal organization using part of 

property for commercial purposes _-_----------------_____ 28 
Transfer of property by assistance recipient, actions to set 

aside proceedings, L. B. 546 ~-----------_--_-----__-____ 402 


Weed eradication districts, authority to acquire or transfer 
Teal estate ;o tes eee ee eee es 134 


REAL ESTATE BROKERS— 


Auctioneer employed to assist at real estate auction must 

be qualified real estate broker ~-.----------------------- 564 
Authority of man without license to serve as ring man in pub- 

ue auction of real property conducted by a licensed 

roker __ 


Partnerships, associations and corporations acting as 

should be: licensed ;2- 2. 2 caper ao ne 9 
Preparing papers incidental to closing real estate transaction, 

Tf considered practice’ of Taw sees St Peete el 186 


REAL ESTATE TAXES— 


County revaluation of real estate, time when general re- 
appraisal scan. be Used. 2sacre eg eae sane 
Deeded by city to private owner, assessment and tax levy - 
Indian land sold, deed unrecorded, omitted from tax list; 
duty to obtain information of Indian land transfers ~___ 
Mineral rights in land and royalties, constitutional amend- 
ment necessary to tax at a different rate 
Procedure to get omitted property back on tax rolls __ 


RECLAMATION DISTRICTS— 


Determining sufficiency of organization, petition in reference 
qualification of signers 
Maximum tax levy for reclamation district — 


RECORDS— 


Birth and death records, inspection of certificates by citizens 

as publics records Vase Se ees ee a 235 
Length of time old insurance policies and old financial 

records should be retained before disposal 


REGISTER OF DEEDS— 


Authority to decline to index filed instruments against 
certain real estate when no real estate described in 
instrament. 22555. ha ee et ee A 674 
Decedent’s Estate final decree of distribution, duty of county 
judge to collect recording fee and file decree --_-------__ 270 
Duty to accept and record an assistance certificate against 
recipient’s land when deed not recorded ___ 
Marginal release of mortgages, proper charge _ 
Performing part time service for other county officers, right 


to receive compensation therefor __--___---------_------- 592 
Status of vacancy when Register of Deeds nominated by 
committee for County Clerk ~----------.--_+------------- 692 
REGISTRATION— 
Election registrant giving exact information as to his age ---- 290 
Voters required to register, residing outside city limits, 
L. B. 402 -- LSS Le -- 251 


RESIDENCE— 


School districts, legal residence of eeu living with 
foster parents ~~ ES ae 


—33— 


RETIREMENT— 
Building and Loan Association retirement benefits plan, 


authority of Department of Banking to approve plan ---- 257 
Municipal elective officers not included in retirement system _--. 527 
Volunteer Fire Department members not eligible to member- 

ship in retirement system —.----=4.5--==-n=-3--+-+---se 527 

REWARDS— 

Murder reward by Governor, mandatory provision of statute _-__ 354 
ROADS— 

Allowable allocation of funds for improvements of rural and 

star mail routes ~.---------------------~---------------- 494 
Authority of county to cooperate with city in graveling 

portion of mail route road within city limits _---__-_-_-___ 647 


County mail route improvement districts, five mill limitation 
on county taxes, constitutionality of L. B. 195 __ 
County mail route roads, amount of mail road fund to 


bridges 
County road funds, sources and possibilities of consolidating 

these funds, proper allocation among road districts ---_---- 566 
County’s duty to build or maintain bridges on an abandoned 

state: DIC Way Joon nan ees eet eee ene, 322 
Culvert for private driveway, county not obligated to build, 

MaAMbAIn. “Ol FOOSIP | a 2a ee es 506 
Dragging and maintenance, incident to and a part of the 

improvement of mail route roads ---_-------------------- 495 
Farm-to-market roads, application of sections of statute to 

WARIOUS (ARC iso bee oo oe nese es sea an eae eneesess 615 
Highway abandoned by state highway system, authority of 

county to continue maintenance ____------_-_------------- 239 
Improvements to be made only on unimproved portions ~---__ 489 
Jurisdiction and obligation of county and township to work 

COUNLY: IMAI! TOL N0s0s bono oa ae eee nee 805 


Petition for consent road—transfers without reserving road 
right-of-way, present validity of road and its efficacy 
assto ‘view land’ OWNEIE 2.0.2.2 ooo oho ee 11 
Public roads—whether property dedicated to public for roads 
becomes a public road ____ 
Road districts, whether joint real 


Préehul ders so Ane wee 8 ee oa oe a es 140 
Road work on county mail route roads being done by “other 

than county forces” is subject to competitive bidding -_____ 648 
Rural and star mail routes, duty of counties to repair roads, 

including graveling, order of improvement ~-______________ 367 


Section-line roads out of repair, bridge gone and road not 
used, duty of county to restore road __ 


ROADS AND IRRIGATION— 


Authority to formulate rules and regulations for public 
safety at points of ingress and egress at business enter- 


prises “adjoining highways <=. 2253522 Sees 59 
Authority to use highway cash fund to purchase and con- 

Struct-buildingy.22s2eer «52900 kee LE tn 30 
County mail route roads, rural and star mail, jurisdiction 

and obligation of county and townships to work roads ______ 805 


Engineering service furnished to municipalities to plan and 
construct airports 


Highway of state highway system, authority of department 
to abandon and authority of county to continue main- 
COHENCS = TEE eee RR a ares 
Rules and regulations pertaining to moving buildings over 
state and federalaingmways -<---2 es 


RULES AND REGULATIONS— 
Buildings moved over state and federal highways -_------------ 
County board no authority to make rules for moving build- 
ings ‘over county TosUs hussein eee 
Department of Roads and Irrigation, authority to formulate 
rules and regulations for public safety at points of in- 
gress and egress at business enterprises adj i 
WAYS © 22 oo este ae 
Fire rules and regulations, authority of legislature to compel 
state fire marshal to adopt rules in conformity to code of 
a private national organization ._-..=--.-..-.=-_-_-._----. 
Liquor Control Commission, feasibility of determining le- 
gality of such regulations by declaratory judgment 
Liquor Control Commission, power to make rules __--_____----- 
Rabies control, authority of Department of Agriculture and 
Inspection to make and enforce regulations ~-_.--------_- 
Workmen’s Compensation Court, power to make rule estab- 
lishing basic fee schedule for medical service and hos- 
prtalsgation 26 ott asl eee ee es Ps 


SAFETY PATROL— 


Arrests, authority—with or without warrant—misdemeanors, 
violators, felons, rioters, assemblies, affrays _--_------------ 


SAFETY RESPONSIBILITY ACT— 


Drug or Drunk driving, power of director after conviction to 
suspend license when court decree does not mention 
SUSDCRSION G2 Fate te are ee SO en ere cs oe 

Motor vehicle director, delegating judicial function to di- 

Ps 2c] 0 Danek SN gee, Shs NPP Rit 2 <2 RR IN lac a 


SALARIES— 
Board of Control, authority to increase,salaries of officers 
and employees before July 1st --_------------------------- 
Board of Equalization duty does not cause increase of com- 
missioner’s or supervisor’s statutory salary ------_--------- 
Claim for services performed more than ninety days before — 
filing is barred _ 
Claim for services pr y 
red by prior adjudication 
County assessor, power of board to meet emergency, L. B. 91 ___- 
County assessor, salary is not related to duties imposed by 
Statute S252.  edadaee eee seen ee ee 
County judge, salary increase not operative until time spec- 
ified in act, L. B. 470 ___ 
County surveyor per diem _ 
County treasurer’s authority 
approval of county pees 
Mae pay for fifteen days in addition to regular salary, 
414 


Salary increase for deputies, when new law applies —_- 
—B35—. 


298 


Sheriff Class I county, authority of board to increase - 
Sheriff Class II county, authority of board to increase _ 
State employee’s salary where serving as juryman or wi 
Ty COUN Gy ape ka ce on Da epee nee ee 
State officers’ salaries—Governor, Supreme Court and Dis- 
trict Court Judges—effective date of raises in salary — 
Teacher salary claims be published 
Wage assignments by public officials and employees — 


SCHOOLS— 
Flight schools or schools for instruction in aviation not in- 
cluded in statute applying to public schools __----_-.------ 331 
Private school or business college, authority to issue bachelor 
degrees or associate degrees ___---.----------------_----- 507 


State normal schools, granting degrees in liberal arts, course 
of study must follow definite standards __ 


SCHOOL BOARD— 

Authority of county treasurer to question adequacy of 

district treasurer’s bond after fixed by district board __ 
County attorney serving as secretary of board on a salary _ 
District with only two board members, authority to legally 

function and pay teacher’s salary 
Failure of new elected officers to file acceptances __ 
Incumbent director, authority to receive the filings of accep- 


tance by newly elected officers ___.____--------------------- 612 
Majority of board constitutes quorum, majority of quorum 
can effectuate official acts of board --_----------_--------- 538 
Statute not applicable for removal of school district officers _-.. 512 
SCHOOL BUILDINGS— 
Article VI district establishing building fund _-------_--------- 398 


Bond issue and election for building and equipment, election 

same day as general election __ 
School buildings or improvements, t: vy fg 

fund, election procedure to submit proposal, L 8. SOc A 425 
School house construction bond election, resubmission, four 

imonth dinmntation "ss 25 et eo neers 192 


SCHOOL DISTRICTS— 


Abandonment of school district, arranging education and 

transportation to other school —- 2. =5---------<<------== 618 
Annexing district, school not maintained for two consecutive 

years 
Appropriation, date when payments to district can be made 
Article VI district establishing building fund ~--_-------------- 
Attaching district to another, school district closed for lack of 

pupils __ 
Attaching po 

landowners and notice of change 
Attaching territory separated by water, transferring pupils, 

levy, collection and transfer of tax ------------------------ 151 
Authority of petitioners for annexation of territory to 

withdraw names by written request before action is 

taken by county superintendent 
Authority to invest building fund money 

securities. until: needed: 4 cafe ener 695 
Authority to keep school open for some pupils and contract 

education for others in another district 


—Bé— 


Bond election, persons temporarily transferred from district, 

eligibility to vote 
Books and supplies, requiring competitive bidding 
Changing form of district, incorporated village within bor- 

ders of district, power at annual meeting ____ 
Children residing in an area not attached to any di: 

provision for free school privileges ________._____________ 393. 
Closed, procedure to compel board to relinquish funds and 

securities for distribution -.----_.--_..-..-...--------_-=- 533. 
Consolidate elementary districts, procedure to follow without 

affecting county high school district _-_----_-_-----__------ 443 
Consolidation of rural districts, procedure and election ex- 

penses 
Consolidation of rural school districts wi 

trict, procedure 
Consolidation of schools located in two or more counties, 

Procedure’ fu 5 /L4e Hecr ee ee RN ose ek 467 
Contract for instruction with an adjoining district, sale of 

school house—county superintendent no authority to 

emmlex district, =o ee ee 417 
County High School, issuing bonds and election for building 

and equipment, holding election same day as general 

BiAbe SClGCUION, (2 oe ep ee a eget 619 
Determining which school is nearest to student, outside of 

county high school, for tuition to attend county high 


school or other accredited high school ----------+--------- 427 
Discontinuing district and attaching to a consolidated district, 

requirements of petition _.------.-24.-L--------22- enue ee 230: 
District boundary changed, showing as to proper posting 

of legal notice of petition required -_-----------------_-- 222 


District with only two board members, authority to legally 

function and pay teacher’s: salary 
Districts united, new district has not been created - 253 
Legal residence of pupils living with foster parents — - 855 
Liability insurance on school busses, authority to purchase 
Notice required before county superintendent can discontinue 

district and attach territory to another district _...--.--___ 642 
Obligation of district to provide education to children not 

actual residents of district 
Publication of annual estimates, claims and proceedings ~~ 
Publishing claims and proceedings of school board, necessary 


to publish teachers’ salaries “—~- > S22 52 ie Ss 281 
Registering warrants above budget levy for current expenses _--_ 26 
Registering warrants above maximum mill levy for current 

expenses 26 
Rural high school, dissolution and manner of disposition of 

school: site!.and ‘buildings .2-22 ee 568 
Rural high school district, power to impose tax to create a 

buildingy.and repair fundyi2sceticapese----t neo dgecnetan 163. 
School busses, authority of Article VI district to issue bonds 

$0: purcltase: busses uote aoe ee ee ee oa ae 491 
School district with more than two legal voters, attaching 

territory’ to\adjoining-districh: 20428 80.22 522s leaks 811 
Teacher’s salary, liability upon voluntarily closing school ~----- 557 


Transfer to another district, procedure where district closed 
and pupils are transported to another for educational 
PUT POS CS as a a a oe ee 518. 


SCHOOL ELECTIONS— 


Bond election, persons temporarily transferred from district, 
eligibility to-votets sec. 2.2 ae oS 
County High School, issuing bonds and election for building 
and equipment, holding election same day as general 
State Seti s A Silas She So oh Sk 
Election expense—legality of private individuals paying ex- 
pense 
Failure of new officers to file acceptances _ 
Incumbent director, authority to receive the filings of ac- 
ceptance by newly elected officers 
Qualifications of voter at a district meeting _ a 
School buildings or improvements, tax levy to create sinking 
fund, election procedure to submit proposal, L. B. 357 ~_---- 
School house construction bond election, resubmission, four 
months limitetionj_ ass 62-5 oop needs gene eases ceeeeace: 
Tie vote, procedure for deciding in school district board elec- 
GON, oe eh tae occu noche bapa aeanacememacnen 


SCHOOL LAND— 


Applicant subleasing for a higher rental—procedure to au- 

thorize to forfeit lease __ 
Expiration of a renewal lease _- 
Lease assignments, right of Boar 

Funds to refuse assignment being transferred at a profit ____ 
Legislative authority to grant lessee absolute right of renew- 

al without competitive bid 
Limitation on number of acres an individual may lease - 
Renewal of lease after expiration and forfeiture without com- 

petitive bidding _ 
Renewal of leases—pr r 640 a 

two sides by land owned or operated by Jessee,,.-2 255-5 
Sale of school lands, no constitutional provision forbidding 

Sale 3S a0 at eR Ud eee 


SCHOOL RETIREMENT SYSTEM— 


Authority of retired teacher, who re-enters service, to 

receive retirement benefits when a paid employee _________- 
Cancellation of election as non-member, becoming member at 

date of cancellation, credit for prior service —__ 
Constitutionality of amendment to forfeit bene: 

String )re sa cete Piet re oe re ee eee, 
Exceptions provide excuse for not teaching, construction of 

ways of getting prior service credit 
Member retired, re-enter service on year-to-year basis _ 
Out-state service credit applies to teaching out-state prior 

to membership, not thereafter _-.-.-_--------_----__------ 
Prior service credit for years taught under other Nebraska 

retirement systems, drawing benefits from more than 

one retirement systemi* 2-220 0 ee 
Prior service credits status for members of city school system 

or when city system discontinued ~-.-----_---------_____. 
Qualifying for prior service, construction of “calendar year” 

in calculating time 
Qualifying services being performed in Nebraska _ 
Qualifying services, necessity of services being performed in 

Nebraskan. =p tg Stes ates ee a 
Refiling application permissible only for purpose of correct- 

ing typographical or clerical error, not to change status 

Of MOMNCM 222 oo gs ee cae sa he cnE eases 


Retirement payment, date should commence __. 
“Savings Annuity” and “Service Annuity”, con 
year certain and life, readjustments allowable _ 
Substitute teachers’ status as school employees ___ 
War service credit, whether said army service includes all 
PREM Wales ice can eee oe ra ction ache 88 


SCHOOL TAXES— 
Attaching territory separated by water, transferring pupils, 


levy—collection—and transfer of tax -------------------- 151 
Error in school district levy, procedure and expense liability 

toprocure- refunds: _- 22-8. See ee ee ee 505 
Excessive tax levy for annual school purposes, authority to 

Trefigute tax-2. 2. fete = ee es ar 325 
Limitation on aggregate school tax levy for general pur- 

POSES Sl SS Se eee oa ERY cet 570 
Rural high school district, power to impose a tax to create 

a building and-repair fund 1.07 s.25- 65.1 --k--- 163 

SCHOOL TRANSFERS— 

Attaching territory separated by water, transferring pupils __-_ 151 
Child of employee of farm tenant, right to be transferred 

to “another Gistmey oon a a ae, Se te Aen 540 
High school and elementary students transferred from rural 

to town Gis Grict: < _22> t+ 8 A ees ae ese 597 
Procedure where district closed and pupils are transported to 

another for educational purposes -------------------------_ 518 


SCHOOL TRANSPORTATION— 
Abandonment of school district, arranging transportation 


to another‘school 2.2 5a ee ate oe eo, 613 
Child under five years, right to be admitted in school and 
ask for tuition and transportation ~----------_---------- 691 


Motor Carrier Act—transporting teachers and pupils, ap- 
plied to person using own car, school district operating 
bus, when certificate of convenience required __.-_-_--_ 160-177 
Normal school students, pay-fare bus service, whether school 
is common, contract or private carrier—jurisdiction of 
Nebraska Railway Commission --- 
SCHOOL TUITION— 
Child under five years, right to be admitted in school and 
ask for tuition and transportation ___ 
Children of parents residing on military e: 


side of school district, no provision for tuition --.--------- 357 
Children residing in an area not attached to any district, no 

provision for free school privileges ~--_-___-------------- 893 
Free tuition, necessity for student to successfully complete 

one grade before being entitled to tuition in next grade __._ 650 


High school and elementary students transferred from rural 

to town district 
High school’s authority to withhol 

resident pupils until tuition paid 
Legal residence of pupils living with foster parents __ 
Responsibility for tuition when student moves from one coun- 

ty to-anotherAieuu.5 See Se a ee 430 
State normal schools maintaining public high school entitled 

to free high school tuition from rural students --_- 
Students of county outside of the County High School Di 

trict attending County High School or an accredited high 

school ..20 5 onan nae ee ee 427 


597 


SENTENCE OF IMPRISONMENT— 
Female with previous criminal record sentenced to Pen- 


Life imprisonment commute 
statutory diminution of sentence 


SIGNALS— . g . 
Railroad’s reflex lense signals, action required by Railway 
Commission preliminary to installation for general reg- 


WUAVIONS: 8-2 Fae nn ae eer ene eee eee 302 
SIGNS— 
Liquor Control Commission authority to regulate exterior 
signs on licensee’s premises ------------------------------ 364 


SINKING FUNDS— 
Bond sinking fund, county treasurer not authorized to trans- 
fer until outstanding bond paid or barred by statute of 
Uimitation © ase ine ee ee ke 244 
Delinquent tax sinking fund, disposition of balances by 
county treasurer - 
School buildings or im ; 
election procedure to submit proposal, TB COU pea tccos 425 


SLAUGHTER HOUSES— 
Inspection and licensing as applicable to slaughtering for 
owners for their locker use and custom slaughtering ___ 

License fee collected when license issued 


SMALL LOAN ACT— 


Application for license, time to file objection ---------_------_- R01 
Licensee occupy separate place of business, not split loans 
with Other COMPANION: ni socewenndeaeenencas—neenee—ose 500 


SOIL CONSERVATION— 
District property, real and personal exempt from taxation ____ 507 
State officers’ authority to enter into co-operative agreement 

With,.district = 3o2- aac ee ee eves cece 205 

SOLDIERS AND SAILORS RELIEF COMMISSION— 

stppoinenicnt of New Board, effect of duties of old board, 
40 


219 
SOLICITING— 
Boy Scout Organizations, authority to solicit funds without 
COTURCA LO ras tics a at ce ie ap ay 409-414 
Organizations making solicitations, when certificate required, 
tO 5 a: || Henry ee = rc ea oP 2 SPN Nn Ren NO 280 


SPECIAL ASSESSMENTS— 
Foreclosing lien for special assessments, independent of gen- 


efal ‘taxes 2552820685 pease, a Se 13 
Interest on special assessments due in installments, effect of 
payments of installments before due date ___-__--_-___-____ 845 
STATE EMPLOYEES— 
Accept jury fees) Ts $BS212 <-. 25 Se het i ee ee a 542 


Military pay for fifteen days service, L. B. 414, in addition 
to regular salary 


STATE OFFICERS— 
Authority to enter into co-operative agreement with a soil 


conservation distritt |e tin engine 205 
Authority to increase bond of certain state officers and em- 
DOCG oe a re ee inte ety ew 454 


Duties not conflicting or incompatible, may be appointed to 
other positions —~ 

Personal property 
taxation purposes 


STRIKES— 
Constitutionality of amendment to forfeit benefits for strik- 
511 ee ae peer Jn PEAS bai a estaba ea Ps a 54 
SUMMONS— 
Old age assistance liens, parties to action and service of 
SUMMONS 5 Sasa Ss Goan ao a ee ee ea en tiles 406 
SUPERINTENDENT OF PUBLIC INSTRUCTION— 


On-the-job training program, certificate of equivalency issued 
by the State Superintendent of Public Instruction __- 
Physically handicapped children, authority to accept grant: 


from private organizations and contract to use funds ___--- 334 
Prisoners in Penitentiary, school instruction responsibilities 

of state school superintendent --____---------------------. 102 
Temporary teaching certificates, authority to make rules to 

‘issnevcentificntes: =< =sW teers Se Beene Se eas 414 

SUPPLIES— 

Board of Control purchasing supplies, bids accompanied by 

other negotiable instruments ___------------_---------- 32-403 


Counties giving notice to receive bids on supplies exceeding 


Public Power District, bid for supplies, bond of an out-state 
Casualty Insurance Company signed by resident agent _ 
School board purchasing books and supplies, requiring 
competitivediading . fate wee eee ea kart acem 116 


SUPPORT— 
Care of patients in interim before admission to state home, 
obligation of various parties 

Mental health cases, relatives to pay maintenance costs ~__ 


SUPREME COURT— 
Salaries, effective date of raises in salary of Supreme Court 
WUdPes .-ceetas == — none wana nee ee eee Sean, 116 


TANGIBLE PROPERTY— 
Airplanes tangible personal property, assessed for taxation 

at situs ‘of ‘property S22. ce U eoesees_ 2 als 134 
Domesticated foreign corporation, property assessed where 

principal office located 

Personal property of state banks subje: 


TAX COMMISSIONER— 


Authority to consent to transfer of stock certificates not 
taxable under Uniform Reciprocal Transfer Tax Act ------ 511 
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TAXATION— 


Aircearriée'’s fight equipment’ =~ eee a 562 
Airplanes tangible personal property, assessed for taxation 
at ‘eitus' “of property"... Ss sso cca ee 134 


Apartment house fixtures, whether realty or personalty 
Army post exchanges, taxation on sales and use of beer - 


Army post exchanges, taxation on sales and use of gasoline - 615 
Army post exchanges, taxation on sales and use of tobacco ---. 615 
Bank deposit of non-resident, taxable as intangible “A” 

WTODOECY y5 22 atk ee oe ee Se a 161 
Building and Loan Associations, foreign companies and 

those organized under federal savings and loan act _-------_ 621 
Building and Loan Association organized under out-state 

laws “doing business” in Nebraska subject to taxation ____ 259 
County official to transcribe assessments, compute taxes - 

and prepare tax Wists 2-7 ea ese ee 455 


Decedent’s estate, taxes on money distributed to heirs 

just prior to April 1st, vesting of title to personalty 

EMCI AGEL Yee Fe ea a ee i ote 320 
Domestic life and accident companies, tax on premiums re- 

ceived from out-state policyholders where company not 


Tieeniged ,to do: Pusitets a5 22 sone cen apne vnncaucles 288 
Foreign insurance company, taxes on stock held by resident 

Sharenoiders, excise COX. a. ge kn er eee eel 170- 
Gas company equipment—cylinders, stands and regulators— 

tax situs 


Grain elevators, determination of average capital investment __-_ 179 
Insurance casualty company, legality of taxing same as a 

surety company, whether membership fee can also be 

TAXCG (acces ec eee ote aun Cre nae Sorted Satine oma ano 284 
Intoxicating liquors, method to assess value after payment 

of revenue taxes 
Izaak Walton Chapter property, when subject to tax — 
Mineral rights in land and royalties, constitutional amend- 


ment necessary to tax at a different rate 83 
Mortgage on out-of-state land subject to intangible tax _ 360 
Municipality purchasing distribution lines from public power 

district, payment in lieu of taxes ------------------------ 296 
National banks reserve funds as property included with 

surplus and undivided profits for taxation ~----------_-- 37 
Oil pipe line operating through but no deliveries in state, 

Rublect to Tranenice tax” 22.0 2225-5 se 348 
Portable machinery and equipment, place of assessing ---.\_ 476 
Potato shippers, excise tax paid by shipper who makes 

first sale -- 

Reciprocal insura: 

by acting attorneys in eract pee eS Beet Fe ee toe av Si 675 
Soil conservation district property, real and personal 

exempt. from . taxggion, —s<- eS et eee eS 587 
Tangible personal property of state banks subject to taxation ____ 225 
Taxpayers defined, who are liable to pay taxes --_----_____ 614-533 


Veterans disability compensation, property purchased there- 


with not exempt from property tax levy _-. 579 
TAX EXEMPTION— 
Automobile furnished to disabled veteran, Publie Law 633, 
"Oth “Contress) 29) 4 ra oan ew ceemume 369 
Fraternal organization, using part of property for com- 
MEeNCIAl PUPPORES ac ae ln ee eta coca ee code e kes 28 


Inheritance tax exemption on legacy of $20,000 to a church -___ 682 
Parsonage owned by church, but being rented, money used 


for religious: purpobed se Sache Ni pest 482 
Real estate deeded to state subject to life estate, grantor 

dies; property. tax .exenipt sae Sener te ee So 576 
Soil conservation district property, real and personal, 

exemnptelrom. tax8 toiycee sd conbe Ot obese ke beescu ne 587 
Tax for old age assistance, exemptions do not include mem- 

bers of religious organization -_------_-------_--------- 661 

TAX LEVY— 

Counties of 9,000 or less; maximum rate of tax for all 

COUnLY “PUnpOses . 20s on ee 523-531 
County Mail Route improvement districts, five mill limi- 

tation on ‘county taxes) ss lee seed! * ia_ a ease 64 
County purpose tax levy, authority to exceed constitutional 

limitation without a vote of the people _-_---__--_-_-_-___- 190 
County purpose tax levy limitations, clarification “ordinary 

County revenue’ . oo hs So Ae ee ater el ape 421-531 
Error in school district levy, procedure and expense lia- 

bility. to. procure: refundseiis eo. eee sa at ecel esses. 505 


Excessive tax levy for annual school purposes, authority 
to refigure tax 
Fire protection rural district maximum levy is % mill _ 


Real estate deeded by city to private cwner _ 173 
Reclamation Disttrict, maximum tax levy -- 4719 
School buildings or improvements, tax levy to create sink- 

ing fund, election procedure to submit proposal, L. B. 857 --_ 425 
Special annual levy, election proposal state levy in excess 

of -constitutional Mingitei sissies 352 Seb so 420 
Tax levy limitation to pay principal and interest on bond 

issue to construct and equip county hospital --------__ 470-511 
Weed eradication districts, levy to meet estimated expenses, 

which county fund to receive the collected taxes _...---_---- 184 


TAX SALE CERTIFICATE— 
' Failure of Purchaser to secure confirmation or petain 
deed, effect of taxes as lien -----------------------4---- 339 


DON a a apa ae Se ass 238 
Sheriff sale had but not completed, second sale confirmed 

without including first tax sale certificate, procedure 

to cancel taxes under first certificate ______-____--____--- 25 
Statutory period to foreclose county certificate elapsed, 

PLOCECHTE. ton LaRe eee ee ee eS eee ee Se 158 


TAX SALE CERTIFICATE FORECLOSURE— 
City foreclosed certificate, county not joined as party, 
effect of county’s lien ~-__ 

Effect of unpaid tax decree lien, status of purchaser a’ 


another later action and sale _-_-_-_-___------2----------- 80 
Old age assistance liens, parties to action and service 

of. summons. - 2 ees 8 Fe 406 
Omitted taxes, decree of foreclosure entered and sale had, 

responsibility of county to protect purchaser _~_--_------- 407 
Special assessments, effect of foreclosing lien independent 

of general taxes .._-._ == ces Se SR es 13 
Statutory period to foreclose county certificate: elapsed, 

procedure to take” inact ot poe okae as aug wes 158 


TEACHERS— 
Salary, may additional be demanded if district allows 


pupils from adjoining district to attend school ~__-_----___ 645 
Substitute teachers status as school employees for retire- 
mentvmenihershiyis 22 Pe ee es 133 
Temporary teaching certificates, authority of State Superin- 
tendent of Public Instruction to make rules to issue __--_-_- 414 
Voluntarily closing school, district’s liability to pay teacher 
SAAT soe ees a ea Oo Se a ee eet 557 
TENANT— 
Right of tenant to remove improvements built on skids --_--_ 45 
TIME— 
Construction of “calendar year” in calculating time ~---_---__ 343 
TOBACCO— 
Army Post Exchanges, taxation on sales and use ___--_-----_ 615 
TOWNSHIPS— 
Limit on issuing warrants for road purposes _----------------- 606 
TRACTORS— 
Garden plow tractor, necessity for testing and license to sell _-__ 84 
Operator’s license not required to operate tractor ------------ 594 
Refunding gas tax depends upon whether tractor is traction 
engine and not stenck tractor, 2-2-2... --.---hanne0seconnc= 453 
Registration and use of farm or commercial plates, distinc- 
tion between truck tractors and tractor engines -- 452 
Stop signs, duty of farm tractors to stop —_ -- 510 


TRAILERS— 
Certificate of title, manufacturer issues certificate to dealer, 
dealer assigns certificate to purchaser 
Pole trailers, licensing as commercial trailer — 
Registration and license plates 
Registration fees for trailers carrying in excess of 3,000 
pounds, farm or local operations __.--_______----__-----_ 444 


TRANSCRIPTS— 


Transcript of judgment from county court or justice of peace 
court not entered on record in district court while 


Sppeal. Pendine ese et eS ht 451 
Transcript of proceedings, authority to substitute mechan- 
ical recording for written transcripts of the proceedings ____ 463 
TRUCKS— 


Equipped with flares for use when stopping at night on 


type of license necessary 
Tank wagons and transports carrying liquified petroleum 
gases, jurisdiction of fire marshal to make and enforce 
regulations ose oben! ee es ed 376 


UNAUTHORIZED PRACTICE— 


Law practicing, inmates of penitentiary preparing legal 
documents, necessity to be licensed -_________-___._______ 63 
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Real estate brokers preparing papers incidental to closing 
real estate transaction, if considered practice of law ------ 186 


UNFAIR SALES ACT— 
Cream buying stations, transportation payment in addition 


to, posted! prices. .-S52Sens ep ee ee en 303 
Cream Company soliciting business, premium gift as an in- 
ducement to secure business -_-_--_--------------------- 104 
Vv 
VACANCY— 
County offices—county board to make appointment to fill 
vacancy until next general election _-_-_---_------_------ 58L 
County supervisor and sole candidate to succeed self dies 
before general election, filling vacancy _----------------- 678 


County treasurer, vacancy in office due to death, term of 


holding office by appointee 60 
Legislative member—occurring after primary election __ - 24 
Regent of county high school, nominating candidate to fill 

WACHNGY om 0-22 a= ena eae Pee ets ane 606 
Register of Deeds nominated by committee for county clerk, 

status of vacancy in Register of Deeds office ___-___---_-_- 692 

VENUE— 
Child desertion and non-support, prosecution of father and 
where institution proceedings should be had __------------_- 53 
VETERANS— 
Agricultural training, cooperation of state vocational board 

with veterans’ administration ~.__.-_.-_-_-------.-------- 63 
Aid to indigent veteran and dependents, construction of “legal 

residencetis62— 822... = laeease Ree eee oie eS 466 
Automobile furnished to disabled veteran exempt from taxes ____ 369 
Phrase “soldiers, sailors and marines” include peace time 

VeL@YAlls (pace cost oe sete d Sean ee ee ee, 660 
Poll tax exemption, construction of pensioner, disabled and 

fnvalids: 2223-554 -ceoot eee ae a 346 


VETERANS’ AFFAIRS— 
Aid to indigent veteran and dependents, construction of “legal 
residence” 
Aid to veterans in “need”, veteran out on strike 
Disability compensation, property purchased with disability 
compensation not exempt from property tax levy ___------_ 579 
On-the-job training program, certificate of equivalency issued 
by State Superintendent of Public Instruction _-_-----____ 187 
Phrase “soldiers, sailors and marines” include peace time 
veterans 
State service officer, residence requirements _ 


VETERANS COUNTY RELIEF COMMISSION— 
Authority of soldiers relief commission to accumulate yearly 
cash balances for future years __ 
Authority to pay hospital and doctor 
Eye glasses, authority to furnish for “needy veterans in 
veterans), home, —2-pe sabe Be epee st a oe 672 
Funds—procedure for accounting, operation and budgeting -_-_ 195 
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Persons included as veterans for relief purposes, L. B. 240 -__-_- 352 


Salary and expenses of committee and service officer ___-_----_ 169 
VILLAGES— 
Fire barn, method to raise funds to erect building ____._-_-__-_-- 535 
Liquor or beer licenses, eligibility of member of city council 
or village board, eligibility of spouse of such members -----_ 52 


VITAL STATISTICS— 
Adoptive birth certificate issued for child born in foreign 


OUMMY = soho ee ee en keene became i 539 
Agencies beside Department of Health which may issue cer- 

tified. copies of records... .---.+---- s+ 45-5 159 
Alterations and corrections on original records, validity and 

procedure ~ <2 eo oe RS Se os ee 51 


Birth and death records, inspection of certificates by citizens 


as public records ------ 235. 
Birth registration cards, authority to issue as additional 

CO a ber eee eran aegis 2 are RP oe Nett el ae np a 354 
Certificate of stillbirth, registration as birth and as death, 

fornis| forse ts oN ee ot ee RT oe 618 
Correcting incomplete delayed birth registration certificates, 

fee required for correcting records, L. B. 588 _------------_ 367 
Decree of adoption and certificate of birth, inspection by 

public 


Fee for birth record 
certificate filed 
Fee for correction of erroneous or incomplete certificates of 
delayed birth registration _....-.-.--_.---.-.-----.------- 499 


VOCATIONAL EDUCATION— 
Authority to operate a bus to transport students and instruc- 


tors) ‘ackident-~liebihity 25 Ae Ac sl i 350 
Procedure to sell articles and products of state trade school ____ 395 
VOTERS— 
Eligibility of absent and disabled voters, what board decides ____ 179 
Registration of voters, residing outside city limits, L. B. 402 ____ 251 
Right te use painted sticker in lieu of usual method of 
write in for name not printed on ballot --------____________ 665 


Rural Fire District, what constitutes a taxpayer and method 
of determining number of voters in district ___ 
School District Meeting, qualifications of voter _ 


Status of elector establishing residence elsewhere _ 19 
VOTES— 
County mail route roads, election on improvement mill levy, 
proportion of vote required _._.________-_----_--__________ 492 
Tie vote, procedure for deciding in school district board elec- 
ROW 25.2 caaee are eet oser tae ewan ae aceseee oon 503 
County mail route graveling tax, votes required to approve 
Proposition - = eae. ee a eck eens 528 
WwW 
WARRANTS— 
Board of Control authority to prohibit examination of 
warrants by general public ~-.--------------_______-_____ 422 
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School district warrants registered above maximum mill 
levy for current expenses -_ 26 
School district warrants register 
adequate for current expenses to finish school year -_-__. 26 


Township—limit on issuing warrants for road purposes -----_._ 606 
WATER— 
Furnishing town water, not common carrier and Railway 
Commission no jurisdiction ~-------.-_----_-------------- 278 


Water Division Rights, rights of appropriators and riparians --__ 380 


WEED ERADICATION DISTRICTS— 
Assessment payments, county treasurer making collection 


charge --. 545 


Authority to acquire or transfer real estate - 134 
Lands located in more than one county included in - 183 
Procedure for including land in an adjoining county ~--------- 218 
Tax levy to meet estimated expenses, which county fund to 
receive the collected taxes __..-_..------------------------- 184 
WITNESS— 
Fee and expense of state witness from outside state ----------__ 29 


WORKMEN’S COMPENSATION COURT— 
Basic fee schedule for medical service and hospitalization, 
power to make rule to establish _____________-__---__---_. 139 
Bill of exceptions, procedure for handling payment of costs --.. 243 
Prisoner injuries, state building construction work, liability 
of construction company under Workmen’s Compensation 


Law or in action maintained by prisoner -- - 522 
Zz 
ZONING— 
Authority of city and county within three mile area, stand- 
ards and regulations that govern, authority to grant 
permits and collect fees ............---~--...-.-----.--. 439 
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